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DURING  THE  TEARS  1852-53. 


Six  John  Edmond  de  Beauvoir,  Bart,  appellant,  v.  Richard  Benton 

de  Beauvoir,  respondent.1 

March  9, 1852. 

WUl  —  "  Right  Heirs  "  —  Limitation  of  Real  and  Personal  Estate  — 

Power  to  convert  Personal  Estate. 

A  testator  made  a  win  in  the  following  form :  "  Whereas,  I  am  seised  in  fee-simple  of  divers 
freehold  manors,  or  reputed  manors,  messuages,  lands,  tenements,  rents,  and  heredita- 
ments, situate,  &c»,  and  of  a  leasehold  estate  in,  Ac,  and  also  of  a  copyhold  estate,  situ* 
ate,  &c.,  and  also  of  freehold  estates  in,  &c,  and  of  large  Bams  in  the  funds  of  England ; 
Now  I  do  hereby  give  and  devise,  after  my  just  debts  and  funeral  expenses  and  legacies 
are  paid,  (which  I  order  to  be  paid  out  of  my  personal  estate,)  all  my  estates  in  the  fundi 
of  England,  and  all  my  said  manors,  &c,"  unto  three  persons  in  succession,  and  their  sons 
successively  in  tail  male,  in  strict  settlement;  "and  for  default  of  such  issue,  I  give  and 
devise  the  same  to  my  own  right  heirs  forever."  He  then  gave  his  trustees  a  power,  with 
the  consent  of  the  person  who  might  be  in  possession,  to  lay  out  his  personal  estate  in  the 

Sorchase  of  freeholds,  &&,  and  to  settle  the  same  when  purchased  to  such  uses  as  were 
eciared  of  his  "  manors,  or  reputed  manors,  messuages,  lands,  tenements,  rents,  heredita- 
ments, and  premises  devised  by  this  my  will,  as  shall  be  then  existing  undetermined,  or 
capable  of  taking  effect,  Ac.,  to,  &e,  for  no  other  estate,  use,  trust,  or  purpose  whatso- 
ever:"— 

Edd,  first,  that  the  power  to  trustees  to  convert  personalty  into  realty  did  not  operate  as  an 
absolute  conversion :  bat,  secondly,  that,  on  the  face  of  the  will,  it  was  the  intention  of  the 
testator  to  make  the  two  funds  a  blended  property,  and  to  give  mem  the  character  of  real 
estate,  and  to  make  both  properties  go  together,  and  to  give  both  to  persons  expressly 
designated ;  and  that  such  intention  did  not  cease  with  the  failure  of  issue  male  under  the 
limitations,  so  as  to  make  the  real  estate  afterwards  go  in  one  way,  and  the  personal  estate 
in  another. 
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•  • 


••     •  • 

*  •  •  •  • 

•  •  • 

•  •    • 


This  was  ai\.A^p^r]  against  a  decree  of  Vice- Chancellor  Wigram, 
made  in  a  suit  iftqjKtuted  to  obtain  a  declaration  of  the  true  construc- 
tion of  the.utij}of  the  late  Reverend  Peter  Beauvoir,  of  Down  ham- 
hall,  in#<tl)V.£ounty  of  Essex.  The  appellant  was  the  personal  repre- 
sentative if  the  testator's  sole  next  of  kin,  and  the  respondent  the 
tetftatcp's  heir  at  law. 
#.  vQjlie  will,  which  appeared  to  have  been  drawn  by  the  testator  with- 
•••fcjlf  professional  assistance,  bore  date  the  27th  day  of  July,  1800. 
•••After  giving,  in  the  ordinary  form,  pecuniary  legacies  to  several  indi- 
viduals, the  testator  gave  a  sum  of  6,000/.  in  the  4  per  cents,  to  his 
godson,  R.  P.  Whish,  half  of  the  interest  of  which  was  to  be  ex? 
pended  in  bis  maintenance  and  education,  and  the  other  half,  with 
the  principal,  to  be  paid  over  to  him  when  he  should  arrive  at  twenty- 
one  ;  but  if  the  said  R.  P.  Whish  should  die  before  twenty-one,  then 
the  said  6,000/.  were  given  to  "  Martin  Whish  and  Riohard  Benyon, 
and  their  heirs,"  during  the  life  of  Harriet  Whish,  and  for  her  sepa- 
rate use,  with  a  power  of  appointment  The  will  then  proceeded 
thus :  "  And  whereas  I  am  seised  in  fee-simple  of  divers  freehold 
manors  or  reputed  manors,  messuages,  lands,  tenements,  rents,  and 
hereditaments,  situate,  &c,  and  of  a  leasehold  estate  in,  &c.,  and  also 
of  a  copyhold  estate  situate,  &c,  which  I  have  surrendered  to  the  use 
of  my  will :  and  also  of  freehold  estates  in  Essex,  and  of  large  sums 
in  the  funds  of  England :  Now  I  do  hereby  give  and  devise,  after 
my  just  debts  and  funeral  expenses  and  legacies  are  paid,  which  I 
order  to  be  paid  out  of  my  personal  estate,  all  my  estates  in  the 
funds  of  England,  and  all  my  said  manors,  or  reputed  manors,  mes- 
suages, lands,  tenements,  tithes,  rents,  hereditaments,  and  premises, 
both  freehold,  leasehold,  and  copyhold,  and  what  other  kind  and 
nature  soever,  and  wheresoever  situate  in  the  kingdom  of  Great 
Britain,  and  whereof  I  have  power  to  dispose,  and  all  my  estate, 
right,  title,  and  interest  therein,  in  possession,  reversion,  or  otherwise 
howsoever,  with  their  and  every  of  their  rights,  members,  and  appur- 
tenances, unto  Edward  Benyon,  second  son  of  the  late  Richard  Ben- 
yon, of  Englefield-house,  in  the  county  of  Berkshire,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  without  impeachment  of 
waste ;  and  from  and  after  the  determination  of  that  estate,  I  give 
and  devise  the  same  to  Richard  Benyon,  of  Engle field,  in  the  county 
of  Berkshire,  and  Martin  Whish,  of  Berners  Street,  in  the  county  of 
Middlesex,  and  their  heirs,  during  the  life  of  the  said  Edward 
Benyon,  in  trust  to  preserve  the  contingent  remainders  hereinaf- 
ter limited  from  being  prevented,  defeated,  or  destroyed,  and  for 
that  purpose  to  make  entries  and  bring  actions,  as  occasion  shall  be 
or  require ;  in  trust,  nevertheless,  to  permit  and  suffer  the  said  Ed- 
ward Benyon  and  his  assigns  to  receive  and  take  the  rents  and  profits 
thereof  during  his  life ;  and  from  and  after  the  decease  of  the  said 
Edward  Benyon,  I  give  and  devise  the  same  to  the  first,  second,  third 
fourth,  fifth,  and  every  the  son  and  sons  of  the  body  of  the  said  Ed- 
ward Benyon  lawfully  to  be  begotten,  severally,  successively,  and 
respectively,  one  after  another,  in  order  and  course  as  they  shall  be  in 
priority  of  birth  and  seniority  of  age ;  and  the  several  and  respective 
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heirs  male  of  the  several  and  respective  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  sons,  and 
the  heirs  male  of  the  body  lawfully  issuing,  to  be  always  preferred 
and  to  take  before  the  younger  of  such  sons  and  the  heirs  male  of  his 
and  their  body  and  bodies  lawfully  issuing."  There  was  a  similar  gift^ 
with  like  limitations,  to  Charles  Benyon,  the  third  son  of  Richard 
Benyon,  of  Englefield,  and  then  the  will  proceeded  thus :  "  And  for 
default  of  such  issue,  I  give  and  devise  the  same  to  Richard  Benyon, 

ithe  respondent,]  the  eldest  son  of  the  late  Richard  Benyon,  of  Engle- 
ield,  in  the  county  of  Berkshire,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  waste.  And  from 
and  after  the  determination  of  that  estate,  I  give  and  devise  the  same 
to  the  said  Martin  Whish  and  his  heirs,  during  the  life  of  the  said 
Richard  Benyon,  in  trust,  by  the  ways  and  means  aforesaid  to  pre- 
serve the  contingent  remainders,  but,  nevertheless,  to  permit  and 
suffer  the  said  Richard  Benyon  and  his  assigns  to  receive  and  take 
the  rents,  issues,  and  profits  thereof  during  his  life.  And  from  and 
after  the  decease  of  the  said  Richard  Benyon,  I  give  and  devise  the 
same  to  the  first,  second,  third,  fourth,  fifth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  the  said  Richard  Benyon  lawfully 
to  be  begotten,  severally,  successively,  and  respectively,  one  after 
another,  in  order  and  in  course  as  they,  and  every  of  them,  shall  be 
in  priority  of  birth  and  seniority  of  age,  and  the  several  and  respec- 
tive heirs  male  of  the  body,  several  and  respective  body  and  bodies, 
of  all  and  every  such  son  and  sons  lawfully  issuing ;  the  elder  of 
such  sons,  and  the  heirs  male  of  his  body  lawfully  issuing,  to  be 
always  preferred  and  to  take  before  the  younger  of  such  sons,  and 
the  heirs  male  of  his  and  their  body  and  bodies  Lawfully  issuing ;  and 
for  default  of  such  issue,  1  give  and  devise  the  same  to  my  own  right 
heirs  for  even"  The  will  then  gave  certain  powers  of  leasing,  and 
some  additional  legacies,  and  appointed  the  respondent  and  Martin 
Whish  executors,  and  concluded  in  the  following  words :  —  "And  I 
do  give  a  power  to  my  said  trustees,  with  the  consent  of  the  person 
who  may  be  in  possession  and  entitled  to  the  profits  thereof,  to  lay 
out  and  invest  the  residue  and  surplus  of  my  said  personal  estate  in 
the  purchase  or  purchases  of  freehold  messuages,  lands,  tenements, 
and  hereditaments,  within  that  part  of  Great  Britain  called  England, 
and  to  settle  and  convey  the  same,  when  purchased,  to,  for,  upon, 
and  subject  to  such  and  so  many  of  the  uses,  estates,  trusts,  powers, 
provisos,  and  limitations,  hereinbefore  limited,  created,  and  declared, 
of  and  concerning  my  said  manors  or  reputed  manors,  messuages, 
lands,  tenements,  rents,  hereditaments,  and  premises,  devised  by  this 
my  last  will,  as  shall  be  then  existing  undetermined,  or  capable  of 
taking  effect,  and  to  and  for  no  other  estate,  use,  trust,  or  purpose 
whatsoever." 
Edward  Benyon  and  Charles  Benyon,  the  first  tenants  for  life 

named  in  the  testator's  will,  departed  this  life  without  issue,  in  his 

lifetime. 

The  testator  died  in  September,  1821,  leaving  the  respondent  his 
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heir  at  law,  and  the  last  in  succession  of  the  devisees  under  the  will, 
him  surviving.     The  respondent  is  a  widower  without  issue. 

The  next  of  kin  of  the  testator  at  the  time  of  his  death  was  Mrs. 
Mary  McDongall,  who  afterwards  became  the  wife  of  the  appellant, 
then  John  Edmond  Brown,  Esq.  (subsequently  Sir  John  E.  Brown, 
Bart.,)  and  who  has  since  assumed  the  name  of  De  Beauvoir,  and  is 
her  personal  representative. 

On  the  5th  of  March,  1846,  the  appellant  filed  his  bill  in  the  Court 
of  Chancery,  by  which,  after  stating  the  facts  above  set  forth,  he 
charged  that,  according  to  the  true  construction  of  the  will,  the  appel- 
lant was  entitled  under  the  final  limitation  in  favor  of  the  testator's 
right  heirs  in  remainder  expectant,  on  the  death  of  the  respondent 
without  leaving  any  son,  to  all  the  testator's  personal  estate  and 
effects  which  are  comprised  in  and  affected  by  that  limitation  ;  but 
the  respondent  alleged  that,  according  to  the  true  construction  of  the 
will,  the  whole  of  the  personal  estate  would,  in  the  event  of  his  death 
without  leaving  any  son,  belong  absolutely  to  him  as  heir  at  law  of 
the  testator ;  that  even  if  the  appellant  had  any  interest  in  any  part 
of  the  testator's  personal  estate,  he  bad  ceased  to  have  such  interest, 
inasmuch  as  the  whole  of  such  personal  estate  had,  by  virtue  of  the 
power  for  that  purpose  contained  in  the  will,  been  invested  in  the 
purchase  of  real  estates,  whereby  it  had  ceased  to  be  personal  estate, 
and  became  real  estate,  and  as  such  would  pass  to  the  testator's  right 
heirs  in  the  event  of  the  death  of  the  respondent  without  leaving 
issue  male;  and  the  bill  charged  the  contrary  thereof  to  be  the  truth, 
and  alleged  that  a  large  part  of  the  personal  estate  remained  unin- 
vested, and  that  the  other  part  had  been  invested  by  the  respondent 
in  his  character  of  heir  at  law  or  as  tenant  for  life  under  the  will, 
and  not  in  his  character  of  surviving  trustee  thereunder,  and  that 
such  investment  would  not  alter  the  nature  of  the  property,  which 
would  still  continue  personal  estate.  The  bill  prayed  a  declaration 
of  the  trusts  of  the  will  in  favor  of  the  plaintiff's  right  as  represent- 
ing the  testator's  sole  next  of  kin. 

The  respondent  demurred  for  want  of  equity,  and  by  an  order  of 
the  Vice- Chancellor  of  England,  of  April  21,  1846,  the  demurrrer 
was  allowed.   15  Sim.  163. 

The  appellant  appealed  against  the  order  allowing  the  demurrer. 

Roll  and  Matins  ( Oiffard  was  with  them)  for  the  appellant 

Bethell  and  Lee  (Erskine  with  them)  for  the  respondent 
[The  extreme  length  of  the  arguments  compels  their  omission 
here.     They  will  be  found  sufficiently  alluded  to  in  the  judgment] 

The  Lord  Chancellor.  My  lords,  the  property  at  stake  in  this 
case  is  of  so  large  an  amount,  that  if  I  could  entertain  any  doubt  upon 
the  question  of  law  which  is  now  to  be  decided,  I  should  certainly 
recommend  your  lordships  to  adjourn  the  further  consideration  of  the 
case,  in  order  to  give  time  to  consider  it.  The  case  has  been  remark- 
ably well  argued  at  the  bar,  both  upon  authority  and  upon  principle ; 
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and  the  party  who  fails  will  have  the  satisfaction  of  knowing  that 
nothing  has  escaped  the  attention,  zeal,  and  knowledge  of  the  learned 
counsel  at  the  bar  in  advocating  his  interests. 

The  question  before  your  lordships  must  be  decided,  first,  upon  the 
intention  of  the  testator,  as  it  may  be  collected  upon  the  face  of  the 
will,  without  reference  to  any  rule  of  law ;  and  then  we  must  apply 
the  rules  of  law  to  the  intention  thus  collected,  in  order  to  see  whether 
we  are  at  liberty,  according  to  the  principles  of  law,  to  carry  that  in- 
tention into  effect 

With  respect  to  the  intention  of  the  testator,  taking  the  whole  will 
together,  I  think  it  impossible  to  entertain  any  reasonable  doubt  It 
is  undoubtedly  a  singular  will.  It  is  written  by  the  testator  himself. 
Not  being  a  lawyer,  he  confounded  the  meanings  which  the  law  at- 
taches to  certain  words.  He  does  not  dispose  regularly,  and  by  apt 
words,  of  all  his  property ;  and  yet,  when  we  refer  to  the  various  limit* 
ations  which  he  introduces,  — limitations  requiring  the  utmost  accur- 
acy in  point  of  law,  there  is  not  a  single  fault  to  be  found  with  the 
strict  correctness  of  expressions  applicable  to  each.  I  should  suppose 
that  he  had  had  a  previous  will  made  for  him,  or  had  some  precedent 
before  him  which  he  copied,  but  which  did  not  happen  exactly  to  fit 
hispurpose. 

There  has  been  much  contention  at  the  bar  as  to  the  intention  or 

meaning  of  the  testator  in  certain  words  which  he  has  used.     In  the 

first  place,  there  is  a  disposition*  upon  the  face  of  the  will,  of  a  certain 

sum  of  4  per  cent  stock ;  and  he  gives  that,  after  certain  interests, 

to  trustees  "and  their  heirs,"  upon  certain  trusts,  during  the  life  of  a 

lady.     Now  this  has  been  argued  in  both  ways.     It  is  said,  that  the 

testator  must  have  known  the  consequence  of  law  attaching  to  the 

use   of  the  word  "heirs;"  and  that,  therefore,  when  he  UBed  it,  he 

meant  those  who  would  take  personal  property,  which  this  was,  in 

succession.    But  that  assumes  what  I  think  we  have  no  right  to  assume 

with  reference  to  the  rest  of  the  will.     It  is  perfectly  clear  that  that 

limitation  to  trustees,  "  and  their  heirs,"  would  carry  the  stock  in 

question  to  their  personal  and  not  to  their  real  representatives.     That 

requires  no  argument     But  it  is  not  so  clear  that  the  testator  did  not 

use  those  words  from  his  insufficient  knowledge  of  the  law.     The 

persons  to  whom  the  property  passed  under  this  expression  would  take 

it  equally  as  trustees  or  executors.     Whoever  took  it,  would  take  it  in 

the  same  character,  and  impressed  with  the  same  trusts ;  and  I  think 

the  rest  of  the  will  shows  that  this  testator  supposed  that  he  could 

dispose  of  that  property  to  the  heirs  of  the  persons  named ;  and  so  no 

doubt  he  could,  if  he  had  used  apt  words  for  the  purpose.     There 

would  have  been  no  difficulty  in  substituting,  as  regards  the  personal 

estate,  the  real  heirs  of  the  trustees.     It  only  required  apt  words  to 

effect  that  purpose.     The  order  of  succession  would  have  been  broken, 

and  the  persons  to  be  trustees  after  the  death  of  those  who  were  named 

would  be,  not  their  personal  but  their  real  representatives. 

There  are  some  words  in  the  devise  of  all  his  estates  which  have 
not  been  much  adverted  to  at  the  bar,  but  which  appear  to  me  to  be 
entitled  to  some  weight.     In  making  a  general  disposition  of  that 
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property,  which  is  exceedingly  large,  he  gives  "  all  my  estates  in  the 
funds  of  England,  and  all  my  said  manors,"  &c.  [His  lordship  read 
the  words  of  the  will,]  Ante,  pp.  2,  3.  Now  the  expression, "  all  my 
estates  in  the  funds  of  England,"  is  a  singular  one.  It  shows  that 
the  testator  believed  that  even  in  disposing  of  those  funds  he  was 
disposing  of  something  which  was  equivalent  to  what  is  technically 
termed  estate ;  "  my  estates,"  not  his  interest,  but  his  "  estates  in  the 
funds  of  England ; "  and  how  is  that  followed  up  ?  He  disposes  of 
the  estates  in  the  funds  of  England  along  with  all  his  real  estates,  thus 
particularly  enumerated,  —  every  description  of  property  being  enu* 
merated,  —  to  the  strictest  uses,  and  in  the  strictest  settlement  in  which 
any  property  could  possibly  be  devised  by  the  most  accurate  and 
consummate  lawyer.  No  lawyer  can  deny,  after  reading  the  words 
of  this  will,  that  the  testator,  having  large  sums  in  the  funds,  treated 
them  as  estate,  —  as  real  property,  to  go  in  succession  to  the  tenants 
for  life,  with  strict  remainder  to  their  issue  in  tail  male  successively. 
Now  we  know  that  his  disposition  would  have  been  disappointed, 
because  the  law  does  not  permit  such  limitations  of  personal  estate. 
The  first  person  who  became  the  tenant  in  tail  would  have  taken  the 
roperty.  That  was  not  his  intention ;  that  would  have  been  against 
is  intention ;  but  the  law  would  have  been  too  strong  for  him.  But 
that  has  no  effect  upon  the  operation  of  the  will,  when  we  are  asking 
what  his  meaning  was.  His  intention,  even  as  respects  his  funded 
property,  was,  that  the  sons  of  sons  should  take  in  succession  as 
tenants  in  tail  male,  one  after  the  other,  so  as  to  exhaust  the  whole 
male  line.  Each  person  was  to  take  the  whole  property  as  real 
estate ;  and  it  is  perfectly  manifest  that  he  did  not  know  the  differ- 
ence. Then,  at  the  close  of  all,  comes  the  limitation  which  has  been 
so  much  observed  on,  and  upon  which  the  case  turns.  In  default  of 
issue  of  the  last  person,— issue  male,  it  will  be  recollected, —  he  says, 
"  I  give  and  devise  the  same ; "  that  is,  the  whole  property  of  both 
sorts,  "  to  my  own  right  heirs  for  life." 

At  the  end  of  this  will  there  is  a  power  which  has  properly  been 
commented  on  at  your  lordships'  bar.  It  is  the  power  to  the  trustees, 
"  with  the  consent  of  the  person  who  may  be  in  possession  and  en- 
titled to  the  profit  thereof, "  to  invest  the  residue  and  surplus  of  the 
personal  estate  in  the  purchase  of  freeholds  in  England,  and  to  convey 
the  same  to  such  uses,  &c.,  as  has  been  declared  concerning  bis  manors 
devised  by  bis  will,  as  should  be  "  then  existing,  undetermined,  or 
capable  of  taking  effect,  and  for  no  other  use  or  purpose  whatsoever." 
Now  on  the  one  side  it  has  been  contended  that  this  is  an  absolute 
power  which  must  be  exercised,  and  that  the  effect  is  at  once  to  con- 
vert the  personal  property  into  real  property,  to  impress  that  property 
with  a  real  character,  and  to  dedicate  it  to  those  uses  to  which  the 
real  property  has  been  dedicated,  so  that  upon  that  alone  the  case 
must  be  decided ;  an  argument  which,  if  well  founded,  would  put  an 
end  to  the  case  of  the  appellant 

That  is  a  view  in  which  I  do  not  concur.  I  think  no  authority  has 
been  cited,  and  I  am  not  aware  of  any  authority  which  carries  a 
power  of  this  sort  to  that  extent.     Cowley  v.  Hartstonge}  and  the 
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other  cases  which  have  been  alluded  to,  certainly  do  not  authorize 
your  lordships  to  say  that  this  was  an  absolute  conversion.  Take 
that  very  case  which  was  before  this  house.  There  was,  in  point  of 
fact,  a  power,  or  it  may  rather  be  called  a  trust,  to  invest  the  property 
either  in  real  estate  or  upon  personal  security.  The  trust  never  was 
exercised.  This  house  did  not  say  that  the  trustees  could  not  have 
exercised,  but  they  never  did  exercise  the  discretion  thus  reposed  in 
them ;  and  therefore  it  was  held  that  this  house,  sitting  as  a  Court  of 
Equity,  would  exercise  the  discretion  which  they  had  failed  to  exercise, 
and  that  as  the  whole  course  of  limitation  showed  that  the  property 
was  intended  to  go  in  the  way  in  which  the  real  estate  should  go,  the 
discretion  must  be  considered  as  restricted,  and  the  power  must  be 
exercised  in  directing  the  property  to  go  according  to  that  destination. 
So  far  that  case  is,  no  doubt,  an  important  authority  bearing  up- 
on this  question :  but  I  am  not  prepared  to  advise  your  lordships  to 
decide  that  the  power  here  is  an  absolute  conversion. 

But  then  it  is  said  on  the  other  side,  that  even  if  that  power  had 
been  exercised,  considering  it  as  a  power  which  it  was  not  absolutely 
imperative  to  exercise,  the  estates  which  had  been  purchased  with 
the  funded  property  would  still  have  gone  according  to  the  construe* 
tkm  of  the  will  contended  for  by  the  appellant,  namely,  to  tbe  next 
of  kin.  The  learned  counsel  seems,  when  addressing  your  lordships 
that  argument,  to  have  lost  sight  for  a  moment  of  the  words  of  the 
power.  It  is  impossible  to  read  this  power  without  seeing  that  the 
uses  which  are  referred  to  are  tbe  uses  of  the  real  estate,  and  not  the 
uses  of  the  funded  property,  and  as  the  funded  property  was  itself  to 
be  exhausted  in  the  very  purchases  which  are  supposed  to  have  been 
made,  it  was  no  longer  necessary  to  consider  the.  uses  of  that  property ; 
but,  in  the  state  of  things  which  we  are  now  supposing,  namely,  that 
there  had  been  an  exercise  of  the  power,  the  property  would  be  con* 
verted  into  real  estate,  and  the  real  estate  is,  by  the  express  direction 
of  this  part  of  tbe  will,  to  go  to  the  same  uses  as  his  '*  reputed  ma- 
nors, lands,  hereditaments," and  so  on,  ending  with  the  word  "premi- 
ses." The  word  "  premises  "  at  the  end  cannot  vary  tbe  true  construc- 
tion if  he  had  already  disposed  of  tbe  whole  funded  property  and 
converted  it  into  real  estate.  I  am  clearly  of  opinion,  therefore,  upon 
that  portion  of  the  will,  that  if  the  power  had  been  exercised,  the 
property  would  have  become  real  estate,  and  would  have  descended 
with  the  rest  of  the  real  estate  to  the  heir  at  law. 

Now,  your  lordships  have  heard  a  very  ingenious  argument  on  the 

1>art  of  the  appellant,  in  order  to  persuade  you  to  stop  at  the  last 
imitation  to  the  issue  male  of  the  tenants  for  life,  and  to  consider, 
not,  as  was  imputed  to  the  learned  counsel,  that  there  was  no  dispo- 
sition on  the  face  of  the  will,  but  to  consider  the  actual  disposition 
which  is  upon  the  face  of  the  will  as  amounting  to  this:  "  My  proper- 
ty, real  and  personal,  when  those  several  lines  have  failed  for  which  I 
have  thus  particularly  provided,  shall  go  in  succession  according  to 
law,  that  is,  the  real  portion  of  it  shall  descend  to  the  heir  at  law,  and 
the  personal  portion  shall  go  to  the  next  kin."  In  order  to  maintain 
that  proposition,  it  was  said  that,  whenever  there  is  an  ingredient  of 
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descent,  particularly  in  a  case  of  this  sort,  it  is  impossible  that  the 
law  should  not  take  this  course.  I  am  not  aware  of  any  authority 
for  that.  The  question  is  simply  this  in  every  case,  is  the  person  de- 
scribed, described  as  "persona  designate"  or  not  ?  Upon  the  failure 
of  the  branches  here  named,  supposing  a  descent  of  the  real  property 
to  take  place,  it  would  of  course  go  to  the  person  who  was  then  heir 
at  law.  Nobody  can  dispute  that  proposition.  He  would  take,  no 
doubt,  by  his  better  title,  supposing  even  he  had  been  intended  to  take 
under  the  will ;  but  it  would  vest  in  that  person  who,  at  the  death 
of  the  testator,  was  his  heir  at  law.  It  is  very  true  that,  by  the  law 
of  descent,  the  reversion  would  travel,  as  it  were,  till  it  was  stopped 
by  some  act,  so  as  to  vest  for  the  time  being  in  the  heir  of  the  testa- 
tor. But  that  does  not  affect  the  question  which  we  have  now  to 
consider.  That  question  is,  Who  is  the  person  to  take  ?  Till  you 
ascertain  who  that  person  is,  the  only  remaining  question  is,  Did  this 
testator,  or  not,  mean  that  the  same  persons  who  took  the  real  estate 
should  take  the  personal  estate  ?  It  does  not  matter  whether  he  is 
described  as  right  heir,  or  whether  he  belongs  to  the  class  of  legal 
right  heirs,  if  he  is  the  person  and  the  only  person  who  can  take, 
supposing  the  real  and  personal  property  are  to  go  together  as  a 
blended  fund.  The  moment  you  ascertain  that  the  heir  at  law,  at  the 
death  of  the  testator,  is  the  person  entitled  to  the  real  estate,  you 
ascertain  at  the  same  moment,  assuming  the  intention,  that  the  same 
person  is  to  take  the  personal  estate  as  persona  designate.  There  is 
no  difficulty,  therefore,  in  applying  the  rule,  if  you  ascertain  the 
intention. 

Now  let  us  look  at  the  intention.  The  will  deals  with  the  whole 
of  the  vast  funded  property,  which  is  called  in  this  case,  and  with 
some  propriety,  if  its  amount  only  is  considered,  his  "  estates  in  the 
funds."  It  treats  them  as  a  great  property,  as  they  are.  The  testa- 
tor follows  up  that  immediately  by  speaking  of  his  "  manors,  reputed 
manors,"  in  the  usual  terms.  He  then  disposes  of  the  property,  for 
life,  to  certain  persons  in  succession,  to  their  sons,  and  the  issue  male 
of  those  sons,  and  so  on  in  succession,  providing  for  the  male  branch, 
and  only  for  that  branch.  Does  he  make  any  distinction  ?  Does  he 
entertain  any  doubt  that  his  estates  in  the  funds  will  go  precisely  in 
the  same  way  as  his  real  estates  ?  I  am  not  now  asking  how  they 
will  go,  but  what  he  intended,  as  his  intention  appears  upon  the  face 
of  the  will.  I  can  entertain  no  cloubt  that  his  intention  was  that  the 
personal  estate  should  go,  and  his  belief  was  that  it  would  go,  pre- 
cisely in  the  same  manner  as  his  real  estate  itself. 

But  then  you  come  to  the  words,  u  in  default  of  issue ; "  when  all 
these  persons  had  ceased  to  live  for  whom  he  had  provided  in  this 
way.  He  had  not  exhausted  all  the  branches.  He  had  neither  pro- 
vided for  the  daughters  of  sons,  nor  had  he  provided  for  the  sons  of 
daughters.  There  were  two  of  the  branches,  therefore,  of  those  fa- 
vored objects,  still  to  be  provided  for.  If  you  were  to  carry  out  this 
ultimate  limitation,  would  that  tend  to  any  provision  for  them  ?  In 
the  first  place,  it  would  enable  the  heir  at  law,  who  was  himself  one 
of  the  objects,  to  make  provision,  as  far  as  he  thought  proper,  for  the 
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parties  for  whom  the  testator  himself  had  not,  by  express  words,  pro* 
vided.  I  see  a  continuing  intention  in  the  testator's  mind.  He  do- 
scribes  ultimately,  as  a  class,  his  right  heirs.  His  right  heir  was  to 
be  found  among  the  very  persons  for  whom  he  before  had  made  espe- 
cial provision  about  the  real  estate.  The  personal  estate  can  only  be 
taken  away  in  order  not  to  carry  the  two  descriptions  of  property  to 
the  same  persons.  Is  there  any  magic  in  the  words  which  shall  com- 
pel your  lordships  to  say  that  the  same  words  shall  not  have  the  same 
construction,  as  applied  to  the  intended  object,  when  no  contrary 
intention  is  expressed  ? 

It  is  said  that  the  effect  of  this  construction  will  be  to  give  to  the 
two  words  two  senses.  It  does  no  such  thing.  It  gives  to  the  right 
heir  two  descriptions  of  property,  but  in  one  sense.  The  faot  that 
the  testator's  right  heir  is  to  take  both  properties,  involves  no  differ- 
ence of  sense  at  all  One  class  of  this  property  be  does  not  take  in 
the  character  of  right  heir,  but,  being  the  right  heir,  he  takes  it  as  a 
gift  under  this  will  It  is  perfectly  clear,  that  if  the  personal  property 
is  given  to  him  expressly,  he  will  take  it.  The  words  are  not  used  in 
two  senses,  bat  they  are  used  in  one  sense,  to  carry  both  properties 
according  to  the  intention.  When  the  law,  eithes  by  its  own  force* 
or  in  pursuance  of  the  intention  of  the  testator,  to  be  collected  from 
the  will,  carries  the  property  under  those  words  to  the  same  person, 
there  are  not  two  senses  put  upon  the  same  words,  but  the  right  heir 
takes  both  properties ;  whereas  only  one  of  those  properties  would 
necessarily  devolve  upon  him ;  both  would  not,  unless  the  testator 
had  so  expressly  directed. 

In  the  other  view  of  the  case,  if  you  suppose  the  construction  to 
be,  — a  I  mean  my  property,  after  those  limitations,  to  go  in  a  state 
of  succession,"  —  there  is  then  a  division.  It  is  one  declaration,  but 
it  involves  a  division  of  the  property,  because  the  succession  would 
turn  out  to  be,  that  the  real  estate  would  go  to  the  heir,  and  the  per- 
sonal estate  to  the  personal  representatives. 

Upon  the  whole  will,  therefore,  I  cannot  entertain  any  doubt  that 
the  intention  of  the  testator,  if  the  law  would  allow  that  intention  to 
be  carried  into  effect,  was  to  make  this  a  blended  property ;  to  give  to 
it  the  character  of  real  estate,  and  as  regards  the  disposition  of  it, 
whether  in  the  one  character  or  the  other,  to  give  it  to  the  same  per- 
son in  reversion,  precisely  as  he  had  given  it  to  the  same  persons  in 
possession  in  the  different  limitations  which  he  had  introduced,  and 
which  were  not  so  properly  applicable  to  it  as  in  the  case  of  this  gift 
of  the  reversion  to  the  person  who  filled  the  character  of  his  right 
heir. 

The  power  to  invest  the  property,  I  consider,  greatly  aids  this  con- 
struction. I  do  not  construe,  and  I  advise  your  lordships  not  to  con- 
strue, the  power  to  convert,  as  amounting  to  an  absolute  conversion- 
It  is  not  necessary  that  we  should  do  so ;  but  still,  I  consider  the 
power,  which  is  here  made  subject  to  the  usual  check  of  the  consent 
of  the  tenant  for  life,  to  be  a  clear  indication  of  the  intention  of  t*»e 
testator  to  treat  these  blended  estates  in  the  same  manner  as  he  has 
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treated  his  real  estates ;  and  it  leaves  no  doubt  upon  my  mind  as  to 
what  was  the  intention  of  this  testator. 

Then  the  question  arises,  are  we  at  liberty  by  law  to  give  effect  to 
that  intention  ?  I  am  not  aware  of  a  single  case  which  militates 
against  such  a  construction.  No  such  case  has  been  cited.  I  have 
diligently  attended  to  every  thing  which  has  been  quoted  at  the  bar, 
and  I  am  sure  nothing  has  been  omitted  that  could  have  been  brought 
forward ;  but  I  know  of  no  case  which  forbids  the  construction  for 
which  the  respondent  contends.  All  that  the  appellant  has  been  able 
to  do  is,  to  endeavor  to  qualify  the  decisions,  and  to  refer  them  to  cer- 
tain particular  grounds ;  but  there  is  no  authority  whatever  for  his 
contention.  The  authorities  on  the  other  side  are  numerous ;  and 
though  they  may  be  cavilled  at  and  partly  explained  away,  yet  in  all 
(whether  the  gift  is  immediate  or  in  remainder,  whether  it  is  of  per- 
sonal estate  or  of  a  mixed  fund  of  real  and  personal  estate)  the  ques- 
tion simply  is,  whether  there  is  such  a  description  on  the  face  of  the 
will  as  amounts  to  a  designate  persona^  and  enables  you  to  give  to  a 
person,  not  filling  the  character  in  which  he  would  be  entitled  to 
take  it  by  law,  the  property  which  the  testator  has  bequeathed  to 
him. 

Take  those  cases  which  refer  to  possession.  The  case  which  has 
been  so  often  referred  to,  Moimsey  v.  Blamire,  4  Russ.  384,  was  a  very 
simple  case.  The  testator  gives  "  to  my  heir  "  4,0001.  That  is  in 
possession ;  that  is  immediate.  No  doubt,  if  that  case  had  to  be 
argued  at  the  bar  of  your  lordships'  house,  we  should  be  told  that  it 
could  not  mean  the  heir;  it  was  personal  estate,  and  it  must  be  in- 
tended to  go  to  the  executors.  But  there  is  nothing  to  prevent  your 
giving  to  your  heir,  even  by  that  description,  if  it  sufficiently  desig- 
nates him  as  the  party  who  is  to  take  it,  any  sum  of  money  you  think 
fit,  or  the  whole  of  your  personal  estate.  The  Master  of  the  Rolls, 
who  decided  that  case,  referred  in  a  later  case  ( Giltings  v.  McDer- 
molt,  2  Myl.  &  K.  69,)  to  his  previous  decision,  and  said  that  he  still 
adhered  to  it  What  created  a  little  difficulty  in  that  case  was,  that 
there  were  coheirs ;  but  that  was  held  to  make  no  difference ;  coheirs 
take  under  that  single  description  of  "  heir ; "  which  shows  that  the 
word  "  heir  "  was  not  used  in  that  restricted  sense  in  which  giving  to 
an  heir  has  been  sometimes  held  to  give  a  property  by  purchase. 

If  you  refer  to  the  other  cases,  relating  to  gifts  in  remainder,  the 
case  in  Sheppard's  Touchstone,  446,  which  is  the  first  case,  is  quite 
decisive.  That  was  a  gift  of  a  leasehold  estate  in  remainder  to  the 
heir  of  J.  S.,  after  the  death  of  J.  S.,  to  whom  it  was  first  given. 
Now,  in  point  of  law,  there  can  be  no  heir  to  personal  estate,  which 
leasehold  estate  is ;  and  therefore,  though  the  words  would  operate  to 
give  it  to  the  real  representative,  still  they  could  not  preserve  their 
strict  legal  meaning.  We  are  sometimes  forced  to  affix  a  meaning 
to  the  word  "  heir  "  which  does  not  properly  belong  to  it ;  and  after 
the  life-estate,  it  was  there  held  that  the  heir  and  the  executor  of  the 
heir  should  take  it 

The  case  of  Denver*  v.  Lord  Clarendon,  1  Vera.  36,  is  precisely 
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to  the  same  effect,  and  was  deckled  on  exactly  the  same  principle*, 
which  indeed  admit  of  no  doubt. 

The  case  of  Eolloway  v.  Hollow  ay,  5  Ves.  399,  which  is  entirely 
confined  to  personal  estate,  is  entitled,  certainly,  to  very  great  atten- 
tion, in  consequence  of  the  high  authority  of  the  learned  judge  by 
whom  it  was  decided ;  but  I  cannot  help  thinking  that  Lord  Alvan- 
ley  did  not  give  to  the  words  of  that  will  all  the  weight  which  they 
deserved.  I  think,  if  they  had  been  fully  brought  to  his  view,  he 
would  not  have  entertained  the  doubt  which  he  expressed.  In  that 
case  the  direction  in  the  will  was,  that  the  trustees  were  to  pay  5,000/. 
to  such  child  or  children  as  his  daughter  Hindes  should  leave  at  the 
time  of  her  decease,  in  such  shares  and  proportions  as  she  should 
think  proper  to  give  the  same ;  and  in  case  she  died  leaving  no  child- 
ren, then  the  sum  of  1,000/.,  part  of  the  5,000/.,  in  trust  for  the  execu- 
tors, administrators,  or  assigns  of  his  daughter  Hindes,  "  and  as  to 
the  4,000/.,  residue  of  the  5,000/.,  in  trust  for  such  person  or  persons 
as  shall  be  my  heir  or  heirs  at  law."  Now  observe  the  different  modes 
in  which  the  5,000L  are  disposed  of  in  remainder.  One  thousand 
pounds  are  given  in  trust  for  the  executors,  administrators,  and  assigns 
of  his  daughter,  in  regular  strict  words  applicable  to  the  property;  the 
other  4,000/.  in  trust  for  auch  person  or  persons  as  should  be  bis  own 
heir  or  heirs  at  law.  The  distinction,  therefore,  which  the  testator 
drew,  shows  in  what  senses  he  used  the  different  words,  and  I  should 
have  thought  it  could  have  left  no  doubt  upon  the  mind  of  the  court 
that  the  4,000/.  were  to  go  to  the  heir  or  heirs  at  law.  Now  it  is  singu- 
lar, that  although  Lord  Alvanley  was  glad  to  escape  from  deciding 
that,  yet  the  declaration  was  of  no  value  in  the  decision  of  the  case, 
because  the  same  person  happened  to  fill  both  relations ;  but  it  is  of 
value  as  showing  what  Lord  Alvanley's  real  opinion  was a,  for  the 
declaration  was  that  the  heir  at  law,  not  the  next  of  kin,  took  it 
Upon  that  case,  therefore,  as  far  as  it  goeSf  I  think  the  observation 
which  was  made  by  Sir  John  Leach,  in  Watte  v.  Tempter,  2  Sim. 
541,  is  correct:  "  The  court  did  not  decide  that  '  heirs '  meant  next 
of  kin."     That  case,  therefore,  as  far  as  it  goes,  is  consistent  with  the 

others. 

The  case  of  Pleydell  v.  Pleydell,  1  P.  Wms.  748,  is  precisely  of  the 
same  nature.  Sir  Joseph  Jekyil  originally  decided  that  case.  When 
it  came  before  Lord  Macclesfield,  he  did  not  say  a  word  against  the 
decision  itself,  but  merely  observed  that  the  proper  time  had  not  ar- 
med to  ascertain  up  to  what  period  the  heir  at  law  must  be  living  in 
order  to  take.  Of  course,  therefore,  that  case  is  an  authority  the 
same  way. 

The  only  authority  I  know  of  for  the  other  view  of  the  question 
is  Evans  v.  Sail,  6  Beav.  266.  We  have  all  much  respect  for  the  no- 
ble lord  by  whom  that  case  was  decided.  I  will  not  enter  into  a  dis- 
cussion upon  it  It  is  a  very  short  case.  It  came  on  upon  petition. 
It  will  not  be  considered,  and  I  think  in  fairness  to  the  noble  lord 
himself,  it  would  not  be  right  to  consider  it,  as  a  case  which  is  to  be 
put  in  competition  with  others  upon  this  important  question. 

Then,  as  regards  those  cases  which  have  been  referred  to  which 
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were  decided  by  the  noble  lord  bow  present,  (Lord  Brougham,)  when 
he  held  the  great  seal,  no  exception  can  be  taken  to  them.  In  Git- 
tings  v.  McDermotty  2  MyL  &  K.  69,  there  was  a  gift  over  to  prevent 
a  lapse.  The  argument  was  a  very  fair  one,  that  as  the  property  in 
one  case  would  have  gone  to  the  party  absolutely,  and  from  him  to 
his  personal  representatives,  so,  when  the  testator  spoke  there,  by 
way  of  substitution,  of  the  heir  of  the  body,  it  was  understood  that  he 
meant  the  same  person  who  would  have  taken  after  him  in  case  there 
had  been  a  lapse. 

There  was  a  case  of  Watte  v.  Tempter,  2  Sim.  524,  in  which  the 
gift  being  to  T.  P.,  or  to  his  heirs,  executors,  administrators,  and 
assigns,  and  T.  P.,  dying  in  the  testator's  lifetime,  it  was  held  that  the 
bequest  was  void  for  uncertainty.  I  cannot  say  that  I  concur  in  that 
view,  but  it  is  no  authority  in  favor  of  the  appellant  in  this  case. 

As  far,  therefore,  as  the  authorities  go  with  respect  to  personal 
estate,  whether  the  gift  be  an  immediate  gift,  or  whether  it  be  a  gift 
in  remainder,  the  cases  appear  to  me  to  be  uniform,  —  to  give  to  the 
words  the  sense  which  the  testator  himself  has  impressed  upon 
them,  —  that  if  he  has  given  to  the  heir,  though  the  heir  would  not 
by  law  be  the  person  to  take  that  property,  he  is  the  person  who  takes 
as  persona  designate.     It  is  impossible  to  lay  down  any  other  rule  of 

construction. 

Then  we  come  to  the  mixed  cases.  I  quite  agree  that  as  to  them 
the  argument  is  still  stronger  against  the  appellant,  for  if  the  law  is 
settled  when  you  cau  collect  the  intention,  as  regards  personal  estate, 
the  argument  that  it  is  so  must,  dfortiorij  have  more  operation  when 

Jrou  come  to  blended  property,  consisting  of  real  and  personal  estate ; 
or  as  to  so  much  of  the  property  which  consists  of  real  estate  there 
can  be  no  doubt  or  question,  but  that  the  person  who  is  described  as 
a  heir  "  is  intended  to  take  in  that  character.  You  therefore  at  once, 
in  speaking  of  "  heir,"  impress  upon  the  gift,  or  upon  him  who  is  to 
take  it,  his  own  proper  character,  — that  of  heir.  When  you  are 
dealing,  therefore,  with  the  same  disposition,  though  of  another  part 
of  the  property,  you  are  relieved  from  the  difficulty  which  you  labor 
under  in  the  more  naked  case  of  personal  property,  and  having  found 
that  the  testator  meant  what  he  has  expressed  as  regards  that  portion 
which  is  real  property,  you  may  more  readily  infer  the  same  intention 
as  regards  the  other  portion  of  the  same  gift  depending  upon  the 
same  words,  and  you  therefore  allow  the  whole  disposition  the  same 
operation  as  you  would  give  to  it  if  it  had  been  confined  to  real 
estate  alone. 

The  authorities  here  again  are  perfectly  conclusive  as  far  as  they 
p.  There  is  nothing  on  the  other  side.  In  Swaine  v.  Burton,  15 
fes.  365,  there  is  a  decision  of  Lord  Eldon ;  but  it  must  be  recol- 
lected that  in  that  case  there  was  a  leasehold  as  well  as  freehold 
estate,  and  Lord  Eldon  there  held  that  the  heirs  took  as  purchasers 
on  account  of  the  manner  in  which  the  property  was  given.  He  says, 
15  Ves.  371 :  "  This  is  not  merely  a  devise  of  freehold  estate,  but  a 
disposition  of  leasehold,  freehold,  and  copyhold  lands.  There  is  no 
doubt  that  the  leasehold  estate,  in  equity,  would  be  taken  by  them  as 
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purchasers."  He  had  no  doubt,  therefore,  that  where,  by  the  inten- 
tion, you  find  that  the  heirs  were  to  take  as  purchasers  of  the  lease- 
hold, the  freehold  estate  would  go  to  them  in  like  manner. 

In  another  case  before  the  same  learned  judge,  ( Wright  v.  Atkyns, 
17  Ves.  255;  19  Ves.  299 ;  Coop.  Ch.  Cas.  Ill ;  1  Turn.  &  Buss,  143. 
See  also  the  Law  of  Real  Property  as  administered  in  the  house  of 
lords,  376  et  seq.,)  he  says  that  it  is  very  difficult  to  give  a  divided  con- 
struction. Your  lordships  will  recollect  that  was  a  devise  of  lease- 
holds, with  freehold  of  inheritance  "  to  my  family."  Sir  William 
Grant  decided  that  "  family  "  there  meant  the  head  of  the  family ; 
and  therefore  the  heir  ultimately  took  the  property  as  being  the  head 
of  the  family.  That  decision  was  not  sustained  in  this  house,  though 
it  was  not  absolutely  reversed.  But  declarations  were  made  in  that 
case,  which  have  always  been  taken  notice  of  whenever  it  has  been 
discussed,  giving  to  the  person  who  was  made  tenant  in  fee  in  the 
first  instance,  all  the  rights  of  property  during  her  life,  whatever  might 
be  the  destination  of  the  property  after  her  death.  Lord  Eldon  says, 
"  I  must  know  that  fact,  in  order  to  determine  what,  if  the  subject  is 
real  estate  only,  designates  the  heir  at  the  death  of  the  devisor,  or 
such  person  as  shall  be  heir  at  the  death  of  the  first  taker,  and  what 
is  to  be  the  construction  of  it  as  to  a  mixed  fund,  in  the  absence  of 
all  decision,  except  that  the  same  words  are  to  be  construed  differ- 
ently with  reference  to  the  different  estates,  an  intention  which  it  is 
extremely  difficult  to  attribute  to  the  testator."  In  that  case,  therefore, 
which  was  a  simple  devise  of  all  the  property  "  to  my  family,"  Lord 
Eldon  thought  it  was  very  difficult  to  collect  a  different  intention, 
and  to  attribute  to  the  testator  an  intent  to  give  the  real  estate  one 
way  and  the  personal  estate  another. 

The  case  of  Forster  v.  Sierra,  4  Ves.  766,  has  some  bearing  upon 
the  question ;  but  the  gift  there  was  to  the  heirs  on  the  part  of  the 
mother ;  that  could  not  be,  properly  speaking,  a  gift  to  the  testator's 
heirs.  Paternal  heirs  would  be  excluded,  although  heirs  on  the  part 
of  the  mother  had  failed ;  but  that  only  shows  that  the  words  are 
sufficient,  which  nobody  can  doubt,  to  show  the  sense  in  which  you 
are  to  apply  them. 

This  brings  us  to  the  case  of  Gwynne  v.  Muddock,  14  Ves.  488, 
which  has  been  very  often  mentioned.  The  testator  gave  to  his 
daughter  all  his  real  and  personal  estate,  goods,  cattle,  and  so  on, 
"  but  not  to  diminish,  nor  commit  no  waste  on  the  lands ;  and  my 
nighest  heir  at  law  to  enjoy  the  same  after  her  death."  No  doubt  it 
was  the  "  nighest  heir  at  law ;"  but  still  the  person  so  designated  was 
to  enjoy  the  property  aft**  the  death  of  the  daughter.  It  was  rather 
surprising  to  find  both  sides  of  the  bar  making  use  of  the  judgment 
of  the  Master  of  the  Rolls.  The  judgment  in  Gwynne  v.  Muddock 
is  very  decisive  a*  regards  this  question.  His  honor  says :  "I  have 
not  found  any  case  directly  applicable,  but  there  is  no  doubt*  the  heir 
at  law,  properly  and  technically  speaking,  may  take  personal  property 
bequeathed  to  him  by  that  description.  It  is  always  a  question  of 
intention  what  the  testator  means  by  the  use  of  such  description. 
Where  two  descriptions  of  property  are  given  together  in  one  mass, 
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then  the  difficulty  arises  who  is  meant ;  for  both  the  next  of  kin  and 
the  heir  cannot  take,  unless  this  construction  can  be  made,  reddendo 
singula  singulis,  that  the  next  of  kin  shall  take  the  personal  estate, 
and  the  heir  at  law  the  real  estate.  But  in  this  case  the  testator  could 
not  mean  that,  for  he  blends  all  the  real  and  personal  estate  together ; 
and  after  the  death  of  Ann  Williams,  directs  that  his  nighest  heir  at 
law  shall  enjoy  the  same.  As  both  are  to  be  enjoyed  together,  it  is 
absolutely  necessary  for  the  court  to  say  who  shall  enjoy  both.  It 
would  be  contrary  to  the  intention  to  divide  them ;  and  it  would  be 
contrary  to  the  words  to  give  the  whole  to  the  next  of  kin.  Now 
that  judgment  depends  upon  this ;  the  intention  of  the  testator  was 
to  make  a  common  fund,  and  not  to  divide  the  fund  into  two  parts, 
those  divided  parts  going  to  different  persons.  I  think  it  is  the  same 
here.  I  have  already  submitted  to  your  lordships  that  the  true  con- 
struction of  this  will  is  that  the  property  should  all  go  together,  and 
I  see  nothing  whatever  upon  the  face  of  it  to  authorize*  your  lord- 
ships to  say  that  that  intention  ceases  with  the  termination  of  issue 
male,  and  that  then  the  property  is  to  go,  the  real  estate  in  one  way 
and  the  personal  estate  in  another. 

I  confess  I  should  almost  have  expected  that  the  case  of  Boydell 
v.  Golightly,  14  Sim.  327,  would  have  been  impeached  in  point  of 
law.  That  would  have  been  a  very  fair  line  of  argument,  because, 
it  was  decided  by  the  same  judge  who  decided  this  case,  and  upon 
the  same  principles ;  and  because  the  intention  of  this  appeal  was  to 
bring  before  the  house  the  question  of  law  as  affecting  both  that  case 
and  the  present  But  that  was  not  done.  It  is  said  that  it  is  alto- 
gether a  different  case  from  this.  It  appears  to  me  that  no  two  cases, 
upon  principle,  can  be  more  alike.  Boydell  v.  OoUghtly,  in  some 
respects,  is  not  so  strong  a  case  as  this.  The  testator  there  gives  real 
estate  to  certain  uses,  in  strict  settlement  to  right  heirs,  and  so  on. 
He  then  gives  personal  estate  to  the  same  uses.  But  it  is  said  in  the 
argument,  not  denying  the  authority  of  the  case,  that  already,  by  the 
force  of  the  limitations,  he  has  shown  that  he  means  his  right  heir  to 
take  that  property,  and  that  he  will  take  that  property ;  and  that  the 
intention  being  so,  you  must  construe  the  gift  of  the  personal  estate 
as  a  gift  to  exactly  the  same  person.  But  can  there  be  such  a  dis- 
tinction as  this,  —  that  if  that  which  is  to  be  done,  taking  the  two 
classes  separately,  will  have  the  operation  which  is  contended  for  and 
admitted  there,  it  will  not  have  that  effect  where  the  two  properties 
are  blended  together,  as  in  this  cane  ?  My  opinion  is,  that  the  argu- 
ment for  the  division  is  stronger  in  the  case  of  Boydell  v.  Golightly, 
where  there  are  separate  gifts,  than  it  is  in  this  case,  where  there  is 
but  one,  and  a  blended  gift 

The  operation,  therefore,  of  this  gift  of  the  two  properties  to  the 
same  persons,  is  to  vest  this  property,  according  to  the  decision  of 
the  court  below,  in  the  person  who  filled  the  character  of  heir  at  the 
death  of  the  testator.  I  should  therefore  propose  to  your  lordships, 
if  my  noble  and  learned  friend,  whose  assistance  the  bouse  has  had 
on  this  occasion,  should  concur  with  me,  that  this  decision  should  be 
affirmed. 
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Lord  Brougham.  My  lords,  I  entirely  agree  with  my  noble  and 
learned  friend,  that  there  is  no  reasonable  doubt  to  be  entertained 
upon  the  construction  of  this  will.  If  we  had  had  a  doubt,  we  should 
unquestionably  have  taken  time  to  look  into  the  case  more  fully,  for 
the  purpose  of  removing  any  such  doubt ;  and  we  should  also,  in  all 
probability,  have  had  recourse  to  the  practice  which,  for  upwards  of 
twenty  years  past,  has  been  pursued  in  your  lordships'  house,  of  giv- 
ing our  judgments  in  writing.  But  as  there  is  no  reasonable  doubt 
upon  the  present  occasion,  I  agree  with  my  noble  and  learned  friend, 
that  we  shall  do  well  to  proceed  at  once  to  affirm  the  judgment  of 
the  court  below. 

My  lords,  the  only  part  of  the  case  upon  which  I  had  any  doubt 
was  the  second  part ;  namely,  that  with  respect  to  the  conversion. 
But  if  I  agree  with  the  Vice- Chancellor  upon  that  point,  it  must  only 
strengthen  my  opinion  in  favor  of  the  construction  which  carries  the 
estate  to  the  same  persons  in  respect  of  personalty  and  in  respect  of 
realty,  and  which  makes  that  which  was  in  the  contemplation  of  the 
testator  more  cleat  to  support  such  a  construction.  I  consider  that, 
if  we  were  to  agree  with  the  Vice- Chancellor  entirely  upon  that  point, 
it  would  only  be  an  additional  argument  in  favor  of  the  affirmance 
of  his  decision ;  bnt  if  we  differ  from  him  in  that  respect,  I  think 
there  is  quite  sufficient  in  the  other  parts  of  this  case  to  justify  us, 
and  to  call  upon  us  to  affirm  the  judgment  below. 

My  lords,  the  part  of  the  case  upon  which  I  think  I  differ  most 
from  the  court  below,  is  the  observation  which  is  made  on  the  mean- 
ing of  the  word  u  premises.1'     His  honor  says,  w  These  are  the  words 
by  which  he  has  described  his  freehold  estates  in  that  part  of  his  will 
where  he  devises  them,  and  to  those  words  he  adds  the  word  *  pre- 
mises?    "Now  what  are  4 premises?'     Why,  some  of  them  are  lease- 
hold estate,  some  of  them  copyhold  estate,  and  some  of  them  personal 
estate."     And  then  he  goes  on  to  argue  upon  it     If  your  lordships 
will  only  look  at  the  will,  it  is  perfectly  impossible  that  the  word 
u  premises  "  can  be  used  as  referring  to  anything  except  the  real 
estate,  and  that  which  savors  of  realty,  —  leasehold  estates.     In  the 
part  of  the  will  in  which  he  says,  "  all  my  estates  in  the  funds  of 
England,"— -there  he  stops,  —  "  and  all  my  said  manors,  or  reputed 
manors,  messuages,  lands,  tenements,  tithes,  rents,  hereditaments,  and 
premises,  both  freehold,  leasehold,  and  copyhold,  and  what  other  kind 
and  nature  soever,  and  wheresoever  situate."     He  pauses  at  the  end 
of  "  all  my  estates  in  the  funds  of  England."     That  applies  to  his 
personalty.    He  means  upon  this  part  of  the  will  that  "  premises  " 
should  only  refer  to  the  last  antecedent;  namely,  the  realty.     But 
what  makes  that  clear  is  the  power  to  demise  the  property.    "  Provi- 
ded always,  and  it  shall  and  may  be  lawful  to  and  for  the  several 
persons,  when  and  as  they  shall  respectively  become  tenants  in  pos- 
session of  the  said  manors,  messuages,  lands,  tenements,  tithes,  rents, 
hereditaments,  and  premises,  to  them  respectively  limited  as  aforesaid, 
by  indenture  or  indentures,  under  their  respective  hands  and  seals,  to 
demise,"  &c.     And  then  he  afterwards  uses  the  words,  «  possession 
of  the  said  premises  situated  in  Shoreditch,  in  the  county  Qf  Middle- 
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sex ; "  and  so  on.  It  is  perfectly  clear  that  he  uses  the  words  "  pre- 
mises "  here  in  a  restricted  sense,  and  not  in  a  sense  to  cover  all  the 
preceding  words,  which  would  include  personalty,  his  estate  in  the 
funds  as  well  as  his  real  property.  Therefore,  upon  this  ground,  as 
well  as  upon  others,  with  which  I  need  not  trouble  jrour  lordships,  I 
entertain  some  doubt  upon  the  part  of  his  honor's  judgment  which 
refers  to  the  power  of  conversion.  But  independently  of  that  doubt, 
which  only  strengthens  the  argument  for  the  respondent,  even  sup- 
posing we  differ  from  his  honor  With  respect  to  the  power  of  conver- 
sion, there  appears  to  be  quite  enough  to  justify  the  decision  which 
was  come  to  by  the  court  below. 

Lord  Chancellor.     This  is  not  a  case  in  which  the  house  is  in- 
clined to  give  costs.     The  appeal  will  be  dismissed  without  costs. 

Order  appealed  against  affirmed,  without  costs. 


Wyrley  Birch,  appellant;  George  Joy,  and  others,  respondents.1 

June  8, 1851 ;  March  IS  and  19, 1852. 

Vendor  and  Purchaser  —  Rents — Interest  on  Purchase  Money  —Prac- 
tice —  Appeal  —  Costs. 

It  is  a  general  rale  of  equity,  that  if  a  purchaser  is  in  possession  of  an  estate,  receiving  the 
rents,  he  is  liable  to  pay  die  purchase-money,  and  that  the  purchase-money  being  retained 
by  him.  will  carry  interest  to  be  paid  by  him  to  the  seller.  An  agreement,  which  appears 
to  prevent  the  application  of  this  rule,  will  be  examined  in  a  court  of  equity,  by  its  aid,  and 
will  or  will  not  be  enforced,  according  to  circumstances. 

B.,  in  March,  1812,  contracted  for  the  purchase  of  an  estate  from  C,  for  90,0002.  The  estate 
was  very  much  encumbered,  and  C.  was  to  make  a  title  free  from  all  encumbrances,  except 
one  mortgage  of  12,0002.  B.,  on  being  put  into  possession  of  part  of  the  estates,  was  to  pay 
16,0002.  on  the  24th  of  June,  1812,  "  and  a  further  sum  of  4,0002.  at  Michaelmas  next,  on 
C.  putting  B.  into  the  actual  possession  of  the  remainder,  free  from  all  encumbrances,  ex- 
cept the  mortgage  for  12,0002. :  the  further  sum  of  25,0002.  in  March,  1813;  16,5002.  in 
March,  1816;  and  16,5002.  in  March,  1818."  B.  was  to  grant  C.  a  mortgage  of  all  the 
estates  for  securing  these  three  sums  at  the  respective  times  aforesaid,  "  with  legal  interest 
from  Michaelmas  next."  The  20,0002.  thus  agreed  to  bo  paid  in  two  sums  within  the  first 
year  not  having  been  paid  by  B.,  nor  any  of  the  encumbrances  cleared  off  by  C,  a  new 
agreement  was  entered  into  in  October,  1812.  B  was  forthwith  to  advance  10,0002.  to  pay 
off  certain  encumbrances,  he  was  to  be  let  into  immediate  possession,  to  be  entitled  to  the 
rents  and  profits  "from  Michaelmas  last,"  and  to  be  at  liberty  to  cut  timber,  &c.  The 
conveyances  were  to  be  executed  as  Boon  as  existing  difficulties  could  be  removed,  and 
every  possible  exertion  was  to  be  made  to  that  end.  It  was  farther  agreed,  that  "  the  in- 
terest of  the  remainder  of  the  purchase-money  shall  not  commence  till  Lady-Day  next,  in 
case  the  title  shall  be  perfected,  and  the  conveyances  and  other  assurances  executed  at  that 
time,  and  if  not,  then  to  commence  on  the  execution  of  such  assurances.n    B.  was  let  into 
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possession,  bat  the  business  was  not  completed.    In  a  suit  by  B.  for  specific  performance, 
an  account  was  directed ;  and,  — 

Held,  first,  that  under  the  clause  in  the  second  agreement,  exempting  "  the  remainder  of  the 
purchase-money  "  from  the  payment  of  interest,  the  sum  remaining  unpaid  of  the  20,000?., 
and  the  three  suns  constituting  the  58,000/.,  must  be  taken  to  come  under  that  descrip- 
tion *,  secondly,  that  the  exemption  of  a  purchaser  in  possession  of  the  estate  from  liability 
to  interest  on  the  purchase-money,  though  permissible  if  the  agreement  had  been  speedily 
executed,  would  not  be  enforced  by  any  court  of  equity  where  that  state  of  things  con- 
tinued for  many  years;  and  thirdly,  that  the  second  contract  must  be  taken  to  have  failed 
by  circumstances,  and  that  the  first  contract  must  be  decreed  to  be  executed  so  far  as  it  had 
remained  unexecuted ;  and  the  house  ordered  the  accounts  to  be  settled  on  these  princi- 
ples.   No  costs  were  given. 

J.  was  an  annuitant  on  an  estate  which  had  been  sold  to  B.,  subject  to  the  annuity  and  other 
encumbrances.  J.  had  also  a  charge  on  the  purchase-money.  B.  gare  notice  to  put  an  end 
to  the  annuity,  and  then  filed  a  bill  to  have  it  declared  that  it  was  at  an  end,  and  to  have 
an  account  taken.  The  Vice-Chancellor  directed  the  Master  to  inquire  what  were  the  en- 
cumbrances, and  declared  the  annuity  at  an  end.  The  Lord  Chancellor  affirmed  this 
decree.  J.  appealed  against  the  last  part  of  it  to  this  house,  and  the  decree  was  reversed ; 
but  the  cause  went  on  to  further  litigation  on  the  other  point,  and  a  subsequent  decree  was 
made.  In  this  decree,  which  was  made  on  the  hearing  upon  further  directions,  the  Lord 
Chancellor  introduced  alterations  and  additions  to  the  first  decree,  as  to  that  part  of  it 
which  had  not  been  the  subject  of  appeal 

Held,  that  he  was  at  liberty  to  do  so;  for  that  the  part  unappealed  against  remained  as 
before,  and  was  not  rendered  final  by  the  decision  in  this  house  on  thfjpart  which  was  the 
subject  of  the  appeal. 

The  house,  in  disposing  of  a  case  where  there  were  to  he  calculations  of  payments  on  one 
side  and  of  interest  on  the  other,  laid  down  certain  principles,  and  desired  the  parties  on 
both  sides  to  furnish  an  agreed  statement  of  facts  as  to  the  sums  to  which  these  principles 
were  to  be  applied.  The  house  required  this  statement  of  sums  to  be  delivered  in  before 
the  minutes  or  the  order  of  the  house  were  given  to  the  parties,  and  refused  to  hear  coun- 
sel on  the  subject  of  this  statement  and  of  the  minutes. 

An  application  to  advance  an  appeal  for  hearing  must  be  made  to  the  appeal  committee,  and 
not  to  the  bouse. 

William  Colhoun,  of  Wretham,  in  the  county  of  Norfolk,  de- 
ceased,1 was  the  owner  of  certain  estates  known  as  the  Wietham 
estates,  partly  freehold  and  partly  held  under  renewable  leases  from 
King's  College,  Cambridge,  and  Eton  College.  The  manor  of  Thorpe 
HalJ,  which  was  part  of  the  estates  subject  to  a  mortgage,  dated  Octo- 
ber, 1791,  then  vested  in  Josiah  Holford,  for  securing  12,000/.  and  inte- 
rest. 

In  March  and  May,  1800,  Colhoun,  in  consideration  of  two  sums 
of  2,000/.  each,  created  two  annuities,  of  300/.  each,  in  favor  of 
George  Joy,  subject  to  a  clause  for  re-purchase  on  giving  notice  as 
stated  in  the  annuity  deeds.  The  annuities  weie  charged  on  Thorpe 
Hall,  subject  to  the  mortgage  to  Holford,  and  judgments  were  entered 
up  in  the  Court  of  Queen's  Bench  for  securing  them. 

Colhoun  subsequently  created,  in  May,  1800,  certain  redeemable 
annuities,  which  came  to  be  vested  in  a  person  named  Wynch,  and  in 
July,  1810,  others  which  came  to  be  vested  in  Sir  James  Pulteney. 

On  the  22d  February,  1812,  Colhoun  entered  into  an  agreement 


1  In  the  course  of  the  Tery  long  litigation  which  arose  in  this  case,  many  of  the  par- 
ties interested  died,  and  many  bills  ofrevivor  and  supplement  were  filed.  It  has  not 
been  thought  necessary  to  make  more  than  this  general  allusion  to  them,  but,  «°r  "£ 
sake  of  simplicity,  to  treat  the  suit  as  if  it  had  continued  between  the  original  par- 
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with  Wyrley  Birch  for  the  sale  to  him  of  all  the  said  estates  and 
premises. 

By  this  agreement  the  purchase-money  was  fixed  at  95,0002.,  "  to 
be  paid  as  hereinafter  mentioned;"  and  the  estates  were  to  be  con- 
veyed free  from  all  encumbrances,  subject  to  a  like  exception.     Col- 
houn  undertook  to  renew,  at  his  own  expense,  the  college  leases,  or 
to  allow  the  expense  of  such  renewals  to  be  deducted  out  of  that 
part  of  the  purchase-money  which  was  to  be  paid  at  Michaelmas, 
1812.     Abstracts  of  title  were  to  be  delivered  on  the  10th  of  April, 
1812.   Birch  agreed  to  pay  the  95,0002.  in  the  following  manner.     "  If 
Colhoun  shall  convey  the  mansion-house,  the  hall-farm,  and  part  of 
the  college  lands  in  West  Wretham,  and  all  the  other  farms  and  lands 
in  mortgage  to  Sir  James  Pulteney,  and  also  assign  the  college  lands 
in  East  Wretham  to  Birch  (charged  nevertheless  with  5,000/.   to 
Messrs.  Wynch,  payable  in  three  years  from  Christmas  now   last 
past) ;  and  if  the  title  to  the  said  estate  shall  be  approved  of  by  Birch, 
then  Birch,  on  being  put  into  the  possession  of  the  said  estates  in 
mortgage  to  Pulteney  and  Messrs.  Wynch  and  others,  (subject  never- 
theless, as  to  ttie  latter,  to  the  mortgage  of  5,0002.,)  shall  and  will  pay 
the  sum  of  16,000/.  on  the  24th  day  of  June  next,  and  a  further  sum 
of  4,000/.  at  Michaelmas  next,  on   Colhoun  putting  Birch  into  the 
actual  possession  of  the  remainder  of  the  said  estates,  and  conveying, 
&c,  the  same  to  him,  his  heirs,  &c,  free  from  all  encumbrances  (except 
a  mortgage  for  12,000/.  to  Holford,  secured  upon  Thorpe  Farm  and 
manor) ;  the  further  sum  of  25,000/.  on  the  25th  day  of  March,  1813 ; 
the  further  sum  of  16,500/.  on  the  25th  of  March,  1816 ;  and  the  fur- 
ther sum  of  16,500/.  on  the  25th  day  of  March,  1818 ;  which  respect- 
ive sums,  together  with  the  encumbrances  of  12,000/.  and  5,000/.  make 
together  the  purchase-money  of  95,000/.     And  Birch  agrees  to  grant 
a  mortgage  to  Colhoun  of  all  the  said  estates,  (subject  to  the  mortga- 
ges of  12,000/.  and  5,000/.,)  for  securing  the  three  last-mentioned 
sums  of  25,000/.,  16,500/.,  and  16,500/.,  at  the  respective  times  afore- 
said, with  legal  interest  from  Michaelmas  next."     Unless  Colhoun 
should  procure  an  undertaking  in  writing  from  Holford  not  to  call  for 
his  mortgage-money  prior  to  Lady-Day,  1816,  Birch  was  to  be  at 
liberty  to  discharge  the  same  out  of  an  instalment  of  25,000/.  paya- 
ble at  Lady-Day,  1813.    «  And  it  is  also  mutually  agreed,  that  on 
Birch  paying  the  sum  of  16,000/.  on  the  24th  day  of  June  next,  he 
shall  be  let  into  the  actual  occupation  of  the  mansion-house,  build- 
ings, and  appurtenances  thereto  belonging ;  and  that  Colhoun  shall 
continue  to  occupy  the  part  of  the  estate  which  is  now  in  his  occu- 
pation, and  take  the  profits  thereof  up  to  Michaelmas  day  following ; 
and  that  up  to  Michaelmas  next  all  taxes  and  other  outgoings  shall 
be  paid  by  Colhoun,  who  shall  also  allow  unto  Birch  legal  interest  on 
the  sum  of  16,000/.  up  to  that  time." 

Under  a  special  proviso  contained  in  the  agreement,  certain  deduc- 
tions were  afterwards  made  in  the  amount  of  the  purchase-money, 
which  was  reduced  to  90,528/.  10$.  8d. 

An  abstract  of  title  was,  in  April,  1812,  delivered  to  Birch.  Ob- 
jections on  account  of  encumbrances  alleged  not  to  have  been  com- 
municated to  Birch,  were  taken  to  it 
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The  sums  of  16,0002.  and  4,000/.  not  having  been  paid  in  Jnne,  and 
at  Michaelmas,  1812,  a  further  agreement  was  come  to,  dated  24th 
October,  1812,  the  material  parts  of  which  were  the  following :  "  In 
order  to  facilitate  the  completion  of  the  purchase  of  the  Wrethara 
estates,  and  in  part  performance  thereof,  it  is  agreed  that  Birch  shall 
forthwith  advance  a  sufficient  sum  to  pay  the  fines  for  the  renewal 
of  the  East  and  West  Wretham  leases,  and  shall  purchase  Wynch's 
annuities,  amounting  together  to  about  10,0002.  These  leases  and 
Wynch's  annuities  shall  be  assigned  to  Birch,  or  the  West  Wretham 
lease  shall  be  granted  to  Sir  J.  Murray,  (Pulteney's  representative,) 
under  such  arrangements  for  the  security  of  the  money  advanced  by 
Birch  for  the  renewal  of  this  lease  as  shall  be  agreed  upon ;  Birch 
shall  be  put  into  the  immediate  actual  possession  of  Wretham  Hall, 
and  all  the  lands,  farms,  and  cottages,  and  every  species  of  property 
in  East  and  West  Wretham,  including  the  Thorpe  Hall  estate,  and 
shall  be  entitled  to  the  rents  and  profits  of  such  of  the  estates  as  are 
'now  tenanted  from  Michaelmas  last,  and  be  at  liberty  to  cut  dbwn 
timber,  and  do  any  other  act  on  the  estate  he  may  consider  conducive 
to  the  improvement  thereof.  The  conveyances  and  other  assurances 
shall  be  prepared  and  executed  as  soon  as  the  different  existing  diffi- 
culties in  the  title  are  satisfactorily  removed,  and  every  possible  exer- 
tion shall  be  made  to  that  end.  The  interest  of  the  remainder  of  the 
purchase-money  shall  not  commence  till  Lady-Day  next,  in  case  the 
title  shall  be  perfected  and  the  conveyances  and  other  assurances  of 
the  different  estates  are  executed  by  that  time,  and  if  not,  then  the 
interest  to  commence  upon  the  execution  of  such  assurances ;  and  in 
consideration  thereof,  any  claim  on  account  of  dilapidations  shall  be 
waived  by  Birch,  except  as  hereinafter  mentioned  •,  under  these  ar- 
rangements Birch  shall  not  be  liable  to  Colhoun  or  any  other  person 
for  any  rent;  and  in  case  he  is  called  upon  to  pay  Holford's  and  Mur- 
ray's interest,  and  Joy's  annuity,  or  any  other  charges  affecting  the 
estates,  the  East  Wretham  lease  shall  be  a  security  in  his  hands  to 
cover  such  advances,  as  well  as  the  fines,  &c.,  paid  by  him  to  renew 
both  leases  and  the  repurchase  of  Wynch's,  and  other  (specified)  an- 
nuities. In  the  event  of  it  being  found  impracticable  to  make  out  a 
satisfactory  title  to  Birch,  and  the  purchase  not  being  completed, 
Birch  shall  account  with  Colhoun  for  all  timber  which  he  may  have 
felled,  and  Colhoun  shall  make  an  allowance  to  Birch  for  all  improve- 
ments he  may  have  made  upon  the  estates."  There  was  also  a  stipu- 
lation that  if  certain  tenants  therein  mentioned  should  be  liable  for 
dilapidations,  they  should  pay  the  damages  to  Birch,  and  he  was  to 
pay  them  for  seeds,  turnips,  &c.  And  it  was  provided  that,  "  when 
the  title  is  made  out,  and  the  requisite  assurances  and  conveyances 
are  ready  for  execution,  and  it  shall  not  be  convenient  to  Birch  to 
advance  a  sufficient  sum  to  discharge  Murray's  mortgage,  in  such 
case  Birch  shall  account  with  Colhoun  for  the  interest  of  such  mort- 
gage-money from  such  period  up  to  Lady-Day  next;  and  it  being  un- 
certain whether  it  will  be  in  the  power  of  Colhoun  to  give  up  the 
actual  possession  of  some  parts  of  the  estates  to  Birch,  in  Buoh  case 
Colhoun  shall  allow  Birch  what  Bhall  appear  to  be  the  difference  be- 
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tween  the  present  rents  and  the  bond  fide  improved  rents ;  and  it  is 
agreed  that  nothing  in  the  above  arrangements  shall  be  construed  to 
alter  any  part  of  the  original  contract  for  the  sale  of  the  Wretham 
estates,  except  as  herein  varied." 

Immediately  after  the  last-mentioned  agreement,  Birch  took  pos- 
session of  parts  of  the  estates  and  premises,  and  shortly  afterwards, 
in  the  year  1812,  took  possession  of  all  the  remainder,  and  had  ever 
since  been  in  possession  and  in  receipt  of  the  rents  and  profits  in  all 
respects  as  the  owner  thereof. 

On  the  16th  of  April,  1823,  Birch  caused  a  notice  in  writing  to  be 
left  at  the  house  of  Joy,  purporting  to  be  a  notice  under  the  provi- 
sions of  the  annuity-deeds  for  the  purpose  of  repurchasing  the  annu- 
ities granted  to  Joy. 

The  annuities  were  in  arrear,  and  Colhoun  was  also  indebted  to 
Joy  in  other  moneys,  to  the  amount  of  8,071Z.  8*.  lid.]  and  in  order 
to  secure  the  payment  of  that  sum  and  interest,  Colhoun,  by  inden- 
ture dated  6th  April,  1824,  covenanted  and  agreed  with  Joy  that  the ' 
balance  of  the  purchase-money  and  interest  to  arise  by  sale  of  the 
property  so  contracted  to  be  purchased  by  Birch,  after  payment  there- 
out of  the  encumbrances  then  legally  affecting  the  same  and  secured 
thereon,  and  also  that  the  premises  themselves  should,  till  the  sale 
thereof  should  be  completed,  severally  thenceforth  be  charged  with 
and  remain  as  a  security  to  Joy  for  the  sum  of  8,0712.  8*.  lid.  and 
interest  at  51.  per  cent  per  annum.  And  by  the  indenture  he  assigned 
to  Joy  all  the  balance  of  the  purchase-money  of  95,000/.  and  interest, 
to  hold  the  same  upon  trust  for  payment  of  the  debt  of  8,071/.  8s. 
lid.  and  interest 

Joy  had  thus  two  claims:  the  one,  a  charge  on  the  estates  under 
his  annuity-deeds ;  and  the  other,  a  charge  under  the  last-mentioned 
deed,  on  the  purchase-moiiey  and  interest  to  be  paid  under  the  agree- 
ments. 

On  the  25th  of  October,  1825,  Birch  filed  a  bill  against  Colhoun, 
and  against  Joy  and  other  parties  having  charges  on  the  estates,  in 
which  he  set  forth  the  agreements  of  February  and  October,  1812 ; 
that  he  had  been  put  into  possession  under  the  latter  agreement ;  that 
out  of  the  purchase-money  he  had  paid  off  various  charges  and  en- 
cumbrances to  a  considerable  amount ;  that  he  had  paid  Joy  consi- 
derable sums  in  respect  of  the  annuities ;  that  notices  had  been  given 
to  repurchase  the  same,  on  the  5th  of  May,  1824 ;  that  no  convey- 
ance of  the  annuities  had  been  executed  by  Joy,  nor  of  the  estates  by 
Colhoun,  and  that  there  were  other  charges  on  the  estates  to  a  consi- 
derable amount.  And  the  bill  prayed  for  specific  performance  by 
Colhoun,  alleging  that  Birch  was  willing  specifically  to  perform  the 
agreements  on  his  part,  and  to  pay  the  residue,  if  any,  of  the  pur- 
chase-money, after  paying  thereout  such  encumbrances  affecting  the 
estates  as  Birch  was  authorized  to  pay ;  and  for  enabling  him  so  to 
do,  that  the  priorities  of  these  encumbrances  might  be  ascertained, 
and  that  it  might  be  declared  that  the  two  annuities  had  ceased  on 
the  5th  of  May,  1824 ;  and  that  an  account  might  be  taken  of  the 
arrears  prior  to  that  day,  and  of  the  costs,  and  that  on  the  payment 
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of  two  sums  of  2,000/.  each  to  Joy,  the  annuities  might  be  recon- 
veyed. 

The  defendants  severally  pat  in  answers  to  this  bill,  and  the  cause 
was  heard  in  February,  1830,  before  the  Vice- Chancellor,  who  made 
a  decree,  by  which  it  was  declared  that  the  agreements  of  February 
and  October,  1812,  ought  to  be  specifically  performed,  and  that  the 
annuities  had  ceased  on  the  5th  of  May,  1824 ;  and  on  payment  of 
the  two  sums  of  2,000/.  each,  and  arrears,  a  reconveyance  was  or- 
dered ;  and  it  was  referred  to  the  Master  to  take  an  account  of  what 
remained  due  to  Joy  up  to  that  date,  and  to  inquire  what  were  the 
encumbrances  affecting  the  estates  comprised  in  the  said  agreements 
respectively,  at  the  date  of  the  agreements;  and  to  state  their  respective 
priorities,  and  what  sums  of  money  had  at  any  time  since  the  date  of 
the  agreements  been  paid  by  Birch  in  respect  of  such  encumbrances, 
out  of  the  purchase-moneys  of  the  said  estates,  and  what  was  due 
for  principal  and  interest  upon  such  encumbrances  respectively.  And 
the  Master  was  further  ordered  to  inquire  what  remained  due  from 
Birch  in  respect  of  the  purchase-money  of  the  estate  comprised  in 
the  agreements.  Joy  appealed  to  the  Lord  Chancellor  as  to  those 
parts  of  the  decree  which  related  to  the  annuities ;  and  on  the  10th 
of  August,  1831,  the  decree  of  the  Vice- Chancellor  was  afifrmed,  with 
costs.  Joy  then  appealed  to  this  house,  and  on  the  10th  of  March, 
1836,  an  order  was  made,  reversing  the  decree  of  the  court  below  in 
respect  of  the  annuities,  and  directing  so  much  of  Birch's  bill  as  rela- 
ted to  the  same  should  be  dismissed  with  costs ;  and  it  was  referred 
to  the  Master  to  inquire  whether  Joy  had  any  and  what  claim  to  or 
lien  upon  any  part  of  the  purchase-money  to  be  paid  by  Birch  to 
Colhoun.  And  it  was  further  ordered  that,  after  the  Masters  report, 
the  Court  of  Chancery  should  further  proceed  in  the  said  cause  as 
should  be  just,  4  Clark  &  F.  57. 

In  January,  1837,  Joy  and  others  filed  a  bill  against  Birch,  which 
was  afterwards  dismissed,  and  which  it  does  not  become  material  to 
consider. 

The  Master  proceeded  in  the  cause  of  Birch  v.  Joy,  to  take  the 
accounts  directed  by  the  decree  in  that  suit,  and  on  the  3d  of  April, 
1841,  made  his  report,  and  found  that  there  was  the  sum  of  52,521/. 
12*.  6cL  due  from  Birch  for  principal  and  interest  on  the  money,  and 
also  that  there  was  due  to  Joy  on  the  security  of  the  assignment  of 
the  6th  of  April,  1824,  for  principal  and  interest  up  to  28th  of  Janu- 
ary, 1841,  the  sum  of  14,855/.  11*.  6<£,  and  that  Joy  had  a  claitn  to 
or  lien  upon  the  balance  of  the  purchase-money  to  that  amount 

Birch  excepted  to  the  Master's  report  for  allowing  any  interest  from 
the  25th  of  March,  1813,  and  for  declaring  the  balance  due  to  be 
52,521/.  12*.  6cL    Joy  also  took  exceptions  to  the  report. 

The  exceptions  came  on  for  argument  before  the  Vice-Chancellor, 
and  thereupon  his  honor  made  an  order,  dated  14th  of  March,  1843, 
by  which  it  was  stated,  that  it  appearing  to  the  court  that,  upon  the 
decree  as  it  then  stood,  the  Master  was  not  authorized  to  compute 
interest,  the  court  held  the  exceptions  of  Birch  to  be  good  and  suffi- 
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cient,  and  allowed  the  same,  and  referred  it  back  to  the  Master  to  re- 
view his  report 

The  Master,  in  pursuance  of  this  order,  made  his  further  report, 
dated  23d  of  December,  1845,  and  thereby,  amongst  other  things, 
found  that  there  was  then  remaining  due  from  Birch  in  respect  of  the 
purchase-money  for  the  estates  comprised  in  the  agreements,  calcula- 
ted without  interest,  the  sum  of  9,491/.  185.  2d. ;  and  that  there  was 
due  in  respect  of  the  arrears  of  the  annuity  of  March,  1800,  from  the 
11th  day  of  September,  1822,  to  the  13th  day  of  July,  1830,  the  day 
of  the  death  of  the  surviving  life  named  in  the  said  indentures,  the 
sum  of  2,3522.  8s.  9d.\  and  for  arrears  of  the  annuity  of  May,  1800, 
from  the  18th  day  of  August,  1822,  to  the  28th  day  of  January,  1841, 
the  date  mentioned  in  his  said  report,  bearing  date  the  3d  of  April, 
1841,  the  sum  of  5,534/.  95.  Id. 

The  last-mentioned  report  was  confirmed,  and  the  cause  of  Birch 
v.  Joy  came  on  to  be  heard  for  further  directions  on  the  24th  of  May, 
1847,  before  the  Vice-chancellor,  when  his  honor  made  an  order, 
which  it  is  not  material  to  state,  as  it  is  recited  in  the  order  of  the 
Lord  Chancellor,  made  on  appeal. 

An  appeal  was  presented  to  the  Lord  Chancellor  against  the  orders 
of  the  14th  of  March,  1843,  and  on  the  24th  of  May,  1847. 

This  appeal  came  on  to  be  heard  before  the  Lord  Chancellor,  who, 
on  the  6th  of  July,  1848,  ordered,  that  so  much  of  the  order  made  on 
the  hearing  for  further  directions  on  the  24th  of  May,  1847,  as  or- 
dered the  Master  to  settle  a  proper  conveyance  of  the*  estates  to  the 
plaintiff,  and  declared  that  the  sum  of  9,491/.  18s.  2d,  the  amount 
of  the  purchase-money  remaining  due  from  the  plaintiff,  ought  to  be 
applied  in  discharge  of  the  encumbrances  affecting  the  estates  at  the  - 
dates  of  the  agreements  (except  the  mortgage  for  12,000/.  to  Holford,) 
according  to  their  priorities,  as  found  by  the  report  of  the  3d  of  April, 
1841 ;  and  so  far  as  it  appeared  by  the  reports  of  that  day,  and  of 
the  23d  of  December,  1845,  that  the  amounts  remaining  due  in  re- 
spect of  the  annuities  were  the  first  in  priority  of  such  encumbrances 
(after  the  mortgage  to  Holford,)  and  together  exceeded  the  sum  of 
9,491/.  18s.  2d. ;  and  it  was  ordered  that  the  plaintiff  should  pay  that 
sum,  so  far  as  it  would  go,  in  clearing  off  the  annuities ;  and  that  such 
persons  as  the  Master  should  appoint  should  convey  the  estates  to 
the  plaintiff,  subject  to  the  mortgage  to  Holford,  and  should  deliver 
up  all  title-deeds  and  papers  relating  to  the  said  estates,  should  be 
reversed.     And  the  statement  in  the  order  of  the  14th   of  March, 
1843, "  that,  upon  the  decree  as  it  now  stands,  the  Master  was  not 
authorized  to  compute  interest,"  was  ordered  to  be  struck  out ;  and 
so  much  of  the  order  as  held  the  plaintiff's  exceptions  to  the  Master's 
report  of  the  3d  of  April,  1841,  to  be  good  and  sufficient,  was  or- 
dered to  be  reversed.    "  And  his  lordship  doth  declare  that,  according 
to  the  true  construction  of  the  agreements  of  the  22d  of  February, 
1812,  and  the  24th  of  October,  1812,  interest  at  5  per  cent  per  an- 
num, from  Michaelmas,  1812,  is  payable  by  the  plaintiff,  Wyrley 
Birch,  on  the  sums  of  25,000/.,  16,500/.,  and  16,500/.,  amounting  toge- 
ther to  58,000/.,  mentioned  in  the  first  agreement ;  or  the  sums  from 
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time  to  time  remaining  due  in  respect  thereof;  and  that  no  interest 
on  either  side  is  payable  in  respect  of  the  remainder  of  the  purchase- 
money." 

The  present  appeal  was  brought  against  this  order. 

Bethell  and  Selwyn  (Flalher  with  them)  for  the  appellant. 

Spencer  and  JFb//ett,  (Bolt  with  them,)  for  the  respondents. 

% 

The   Lord  Chancellor.      My  lords:   In    this  case  the  house 

has  now,  in  the  year  1852,  to  consider  what  is  the  true  construction 
of  a  contract  which  was  made  in  1812,  for  the  sale  of  an  estate  for 
95,000/.,  the  completion  of  the  purchase  of  which  it  was  anticipated 
would  be  made  within  a  very  lew  months.  I  trust  that  your  lord- 
ships will  be  able  so  to  deal  with  this  case  as  not  to  send  it  back  for 
further  consideration  in  the  court  below ;  but  to  make  a  final  order 
upon  it,  and  at  last  to  put  an  end,  although  at  this  distant  day,  to 
this  tedious  litigation. 

The  original  contract,  although  not  very  scientifically  framed,  is 
not  open  to  any  considerable  objection  on  that  account  The  cir- 
cumstances of  the  estate  were  these :  it  belonged  in  fee-simple  to  the 
seller ;  but  it  was  deeply  encumbered,  and  the  seller  himself  was  inca- 
pable of  paying  off  those  encumbrances,  except  by  means  of  the 
money  which  was  to  arise  from  the  sale  of  the  estate.  There  is  no- 
thing singular  in  that  circumstance,  although  this  case  has  been 
argued  at  your  lordship's  bar  as  if  every  seller  was  to  be  capable 
of  at  once  conveying  an  estate,  free  from  encumbrances,  by  the  pay- 
ment out  of  his  own  pocket  of  those  encumbrances,  so  as  to  give  a 
clear  fee-simple  to  the  purchaser.  Unfortunately,  in  most  cases  an 
estate  is  sold  because  it  is  deeply  encumbered,  and  because  the  owner 
has  not  the  means  of  paving  off  those  encumbrances  except  by  the 
sale  of  the  estate  itseli,  and  it  is  in  the  natural  course  of  things 
that  where  the  encumbrances  do  not  exceed  the  amount  of  the  pur- 
chase-money, they  should  be  paid  off  out  of  the  purchase-money. 

The  purchaser  here  was  evidently  not  prepared  with  the  money  at 
once  to  complete  this  purchase,  because,  although  20,000/.  were  to  be 
paid  at  an  early  day,  before  Michaelmas  in  the  same  year  in  which 
the  contract  was  made,  16,0002.  on  obtaining  possession  of  part  of 
the  estate  and  having  a  title,  and  4,000/.  upon  obtaining  possession 
of  the  other  estate  and  having  a  conveyance,  yet  these  two  sums 
were  not  then  paid.  As  to  the  remainder  of  the  purchase-money, 
amounting  to  58,000/.  the  purchaser  never  assumed  to  pay  any  part 
of  it,  except  by  small  advances  of  sums  for  clearing  off  encumbrances 
at  different  times. 

Now,  my  lords,  it  has  been  truly  represented  to  your  lordships  at 
the  bar,  that  this  is  clearly  a  contract  for  what  I  should  call  exe- 
cution at  Michaelmas,  1812,  and  both  parties  anticipated,  though 
all  the  money  was  not  then  to  be  paid,  that  at  Michaelmas,  1812, 
the  whole  business  would  be  concluded.  If  it  had  been  so  con- 
cluded, the  purchaser  was  bound  by  a  stipulation  in  the  contract 
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to  execute  to  the  seller  a  mortgage  for  the  three  several  instal- 
ments which  make  up  the  58,000/.,  and  if  the  business  had   pro- 
ceeded regularly,  there  would  have  been  a  conveyance  by  the  seller 
of  his  estate  to  the  purchaser  in  fee-simple,  discharged  of  all   the 
encumbrances,  and  there  would  then  have  been  a  mortgage  from  the 
purchaser  to  the  seller  for  the  security  of  that  sum  of  58,0001.  by  three 
instalments :  so  far  there  would  have  been  no  difficulty.     I  will  only 
just  observe,  that  the  sum  of  16,000/.  was  considered  as  an  advance 
to  be  paid  on  the  24th  of  June ;  but  it  was  considered  to  be  an ,  ad- 
vance irregularly  made,  as  it  were,  upon  the  contract,  because  the 
seller  was  to  allow  the  purchaser  interest  upon  that  sum  from  the  day 
it  was  advanced  till  Michaelmas,  the  16,000/.  not  being  strictly  pay- 
able till  that  time.      If  the  court  had  then  been  called  upon   to 
execute  this  agreement,  there  would  have  been  no  legal  difficulty 
whatever  in  doing  so :  there  might  have  been  an  impediment  in  point 
of  fact  on  the  part  of  the  seller  from  not  getting  in  the  encumbrances, 
and  there  might  have  been  an  impossibility  upon  the  part  of  the  pur- 
chaser to  pay  off  these  encumbrances  —  he  certainly  was  not  bound 
to  do  so  under  this  contract  —  but  there  was  not  necessarily  any 
difficulty  in  executing  the  contract     There  is  nothing  on  the  face  of 
this  contract  to  give  to  the  purchaser  all  the  rents  of  the  estate  from 
a  given  day,  and  to  absolve  him  from  the  payment  of  interest  on  the 
purchase-money,  and  therefore,  if  the  purchaser  is  to  find  a  stipula- 
tion of  that  sort  in  his  favor,  he  must  find  it  somewhere  else;  it  is 
not  in  this  contract.     This  contract,  if  it  had  been  executed  by  a 
court  of  equity,  would  have  been  executed  according  to  equity  and 
good  conscience,  and  according  to  the  rules  of  the  court,  upon  which 
there  cannot  be  a  doubt,  nor  has  there  been  any  difference  at  the  bar. 
From  the  time  at  which  the  purchaser  was  to  take  possession  of 
the  estate  he  would  be  deemed  its  owner,  and  he  would  be  entitled 
as  owner  to  the  rents  of  the  estate,  and  would  have  kept  them  with- 
out account      From  the  same  period  the  seller  would  have  been 
deemed  owner  of  the  purchase-money,  and  that  purchase-money  not 
being  paid  by  the  man  who  was  receiving  the  rents,  would  have  car- 
ried interest,  and  that  interest  would  have  belonged  to  the  seller  as 
part  of  his  property.     A  court  of  equity,  as  a  general  rule,  consi- 
ders this  to  follow.     The  parties  change  characters;  the  property 
remains  at  law  just  where  it  was,  the  purchaser  has  the  money  in 
his  pocket,  and  the  seller  still   has  the  estate  vested  in  him;  but 
they  exchange  characters  in  a  court  of  equity,  the  seller  becomes 
the  owner  of  the  money,  and  the  purchaser  becomes  the  owner  of 
the  estate.     That  is  the  settled  rule  of  a  court  of  equity ;  and  in  ap- 
plying that  rule  to  this  contract  the  court  would  not  have  had  the 
slightest  difficulty. 

Before  I  come  to  the  second  agreement,  which  has  been  so  much 
the  subject  of  contention,  (and  I  think  it  right  to  remark  that  I 
never  heard  a  case  more  shortly  or  better  argued,)  I  wish  to  make 
this  observation  on  the  first,  that  the  only  true  mode  of  ascertain- 
ing what  is  the  real  intention  of  this  contract,  is  to  consider  it  at  first 
without  regard  to  the  second  agreement    Lord  Cottenham,  of  whom 
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as  a  judge  I  must  always  speak  with  deep  respect  and  great  venera- 
tion, for  the  great  attention  which  he  always  gave  to  cases,  for  his 
eminent  abilities,  and  for  his  profound  knowledge  of  the  law  of  the 
court  over  which  he  presided  —  Lord  Cottenham  differed  from  the 
Vice-Chancellor.  The  Vice-Chancellor  held,  on  the  two  contracts 
taken  together,  that  no  interest  whatever  was  payable  under  the  con- 
tracts. I  say  under  the  contracts,  because  it  is  impossible  to  read 
the  judgment  of  that  learned  judge  without  seeing  that  he  did  not 
decide  that,  as  a  matter  of  equity,  interest  would  not  be  payable,  the 
rents  being  retained ;  but  he  did  decide,  that  under  the  contracts  no 
interest  would  be  payable,  and  he  came,  therefore,  to  this  extraordi- 
nary result,  a  painful  one,  I  must  say,  for  any  judge  to  arrive  at,  that, 
under  the  circumstances  I  have  stated,  the  purchaser  entering  into 
possession  in  1812,  and  having  the  rents  assured  him  from  Michael- 
mas, 1812,  (the  contract  being  for  his  benefit,  and  considered  as  a 
concluded  contract  from  that  time,)  the  seller  was  not  only  to  be  de- 
prived of  the  possession  of  this  property,  not  only  to  lose  all  the 
rents  of  his  property,  but  during  all  the  years  that  this  contention  has 
endured,  he  was  not  to  receive  a  single  shilling  of  interest  for  the 
unpaid  purchase-money.  Lord  Cottenham  reversed  that  decision. 
In  order  to  enabie  him  to  do  bo,  he  felt  himself  at  liberty  to  put  this 
construction  upon  the  first  contract;  viz.,  that  there  was  this  distinc- 
tion between  the  different  component  parts  of  the  95,000/.,  the  pur- 
chase-money, as  to  interest,  viz.,  the  16,0002.  and  the  4,000/.,  which 
sums  were  payable,  and  not  to  be  secured,  and  which  he  called  the 
purchase-money,  as  distinguished  from  the  58,0002.,  which  sum  was 
to  be  secured,  according  to  the  terms  of  the  original  contract,  by 
mortgage  of  the  estate  itself,  and  which  he  called  the  mortgage-mo- 
ney. Liord  Cottenham  said,  "  1  find  that  this  purchase-money  ia 
divided  into  two ;  that  the  first  portion  of  it  properly  constitutes  the 
purchase-money  payable  at  a  given  day,  and  not  to  be  secured,  but 
to  be  paid  like  other  purchase-money,  and  that  the  other  part  is  not 
payable  in  the  ordinary  way,  but  has  the  character  impressed  upon 
it  of  mortgage-money,  and  therefore  I  deal  with  it  accordingly." 

However  desirous  I  may  be  to  arrive  at  a  conclusion  that  will  do 
justice  between  these  parties,  I  am  bound  to  say,  with  every  disposi- 
tion to  meet  the  views  of  that  learned  judge,  that  I  cannot  entirely 
agree  with  that  construction  of  the  original  contract.  I  think  that 
the  original  contract  dealt  with  the  whole  purchase-money  of  95,000/., 
and  that  there  was  throughout  the  conditions  an  intention  manifested 
that  there  was  to  be  a  conveyance,  and  there  was  to  be  a  title  before 
these  different  sums  were  to  be  paid.  It  is  true  that  these  sums, 
which  are  called  mortgage-moneys,  were  to  be  mortgage-moneys,  that 
is,  they  were  not  to  be  paid  down ;  but  suppose  that  thfere  had  been 
no  mortgage  stipulated  for,  but  that  the  sums  stood'  payable  as  they 
now  stand  payable,  without  that  clause,  then  there  would  be  nothing 
to  alter  —  every  body  would  agree  that  the  whole  sum  was  dealt 
with  in  these  portions,  and  that  the  whole  sum  by  these  portions  was 
payable.  I  cannot,  therefore,  think  that  that  which  I  must  call  a 
violent  construction  of  the  language  adopted  in  order  to  meet  a  par* 
VOL.  xviii.  o 
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ticular  equity,  was  the  true  construction  of  the  original  contract.  I 
am  not  now  speaking  of  the  second  contract  as  something  explana- 
tory or  subsidiary,  but  I  am  speaking  of  the  original  contract,  and  I 
think  that  that  must  be  considered  as  applying  in  all  its  provisions, 
to  the  several  portions  of  this  money. 

A  great  deal  has  been  said,  and  much  criticism  displayed  (some 
of  it  not  quite  merited)  upon  the  observations  of  Lord  Cottenham 
in  deciding  the  question  to  which  I  am  now  referring.  That  noble  and 
learned  lord  must  not  be  understood  to  say  that  there  was  to  be  an 
absolute  mortgage  made  before  conveyance  made.     He  meant  no 
such  thing:  the  contract  contemplated  no  such  thing;  it  supposed 
that  there  would  be  first  a  conveyance  and  then  a  mortgage.     But 
then  the  noble  and  learned  judge  had,  rightly,  this  in  view,  that  in  a 
court  of  equity  that  was  considered  to  be  done  which  was  agreed  to 
be  done,  and  therefore  upon  the  true  construction  of  this  contract  I 
am  bound  to  consider  it  as  carried  into  execution.     For  the  purpose 
of  this  construction,  I  hold,  therefore,  that  in  equity  there  was  a  con- 
veyance from  the  seller  to  the  purchaser,  and  that  there  was  a  mort- 
gage from  the  purchaser  to  the  seller.     That  is  the  way  in  which 
it  will  be  executed,  and  considering  the  agreement  as  it  would  stand 
if  executed,  I  give  to  it  that  construction.     And  I  am  quite  satisfied 
that  what  my  noble  and  learned  predecessor  meant  to  lay  down  was, 
that  this  money,  which  was  payable  at  these  several  periods,  was  im- 
pressed with  the  character  of  equitable  mortgage-money,  to  be  secured 
by  a  legal  mortgage  when  the  opportunity  arrived ;  and  from  the  very 
date  of  the  contract  this  stipulation  operated  as  an  equitable  mort- 
gage, and  bound  the  estate  accordingly.     In  that  view  I  entirely  con- 
cur, and  I  think  it  well  founded  on  principles  of  equity. 

That,  however,  does  not  dispose  of  the  case  as  regards  the  ques- 
tion now  before  your  lordships,  and  we  then  come  to  what  really 
has  produced  all  the  difficulty  —  a  memorandum  of  agreement,  dated 
24th  October,  1812  —  that  is  to  say,  a  date  just  after  that  period 
which  had  been  fixed  upon  by  the  parties  as  the  proper  period  at 
which  the  contract  should  be  performed  in  full.     The  contract  had 
not  been  performed  by  either  party ;  the  seller  could  not  convey  the 
estate  free  from  encumbrances,  the  purchaser  had  not  paid  any  part 
of  the  16,000/.  or  the  4,000i     The  only  difficulty  in  the  performance 
of  the  agreement  resulted  from  the  amount  of  the  encumbrances, 
which  it  was  found  impossible  to  pay  off;  this  operated  as  an  impe- 
diment in  the  way  of  a  conveyance,  but  there  was  no  objection  to 
the  title  itself.      The  parties  therefore  said,  «  This  contract  ought 
to  have  been  completed  at  Michaelmas  last     You,  Mr.  Birch,  have 
not  advanced  any  money,  and  I,  Mr.  Colhoan,  have  not  conveyed  the 
estate  :  you  shall  now  advance  money  to  the  extent  of  10,000*.  forth- 
with," that  is  the  word, "  and  with  these  moneys  you  shall  obtain  the 
renewals  of  the  leases  which  have  been  before  stipulated  for,  and  you 
shall  pay  off  certain  encumbrances."     That  is  the  first  stipulation, 
and  that  is  against  Birch.     Then  the  stipulation  for  Mr.  Birch  is,  that 
he  shall  have  immediate  possession  of  all  the  estates  which  are  in 
possession,  and  that  he  shall  be  entitled  to  all  the  rents  of  all 
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the  estates  held  by  tenants  as  from  Michaelmas  (looking  at  the 
first  contract  as  from  Michaelmas,  1812) ;  and  there  is  this  re- 
markable provision,  that  if  the  rents,  and  if  the  possession  of  the 
tenanted  parts,  could  not  be  immediately  obtained,  then  the  seller 
was  to  be  charged  with  so  mnch  bond  fide  rent,  by  way  of  improve- 
ment, as  could  be  obtained  — for  that  is  the  meaning  of  it — as  could 
be  obtained  from  those  holdings  which  the  tenants  had  not  given  up. 
Observe,  my  lords,  bow  fortunate  that  is,  because  it  shows  the  cha- 
racter of  ownership  which  is  intended  to  be  impressed  upon  Mr.  Birch 
in  giving  him  that  possession.  That  is  also  proved  by  other  parts  of 
the  contract,  because  he  is  to  have  the  liberty  to  cut  the  timber,  and  to 
make  such  improvements  as  he  thinks  fit  Mr.  Birch,  under  that 
contract,  entered  as  owner  of  that  estate,  with  all  the  rights  of  the 
owner,  and  with  more  than  the  rights  of  the  owner,  because  he  had 
a  stipulation  that  if  the  rents  of  those  parts  that  were  held  by  tenants 
could  not  be  immediately  recovered,  the  seller  was  to  make  good  to 
him  whatever  rents  could  be  proved  to  be  the  improved  value  beyond 
the  rents  actually  paid.  Then  they  suppose  by  this  contract  that  the 
sale  itself  would  be  immediately  concluded,  and  then  come  the  words 
upon  which  the  whole  difficulty  in  this  case  has  turned,  and  upon 
which  there  has.  been  such  a  variance  of  opinion  between  the  learned 
judges  in  the  courts  below.  After  stipulating  for  Birch  having  pos- 
session, the  agreement  proceeds  thus:  "  The  conveyances  and  other 
assurances  shall  be  prepared  and  executed  as  soon  as  the  different 
existing  difficulties  in  the  title  are  removed,  and  every  possible  exer- 
tion shall  be  made  to  that  end.  The  interest,"— and  here  are  the 
words  which  have  puzzled  the  courts—"  the  interest  of  the  remain* 
der  of  the  purchase-money  shall  not  commence  tiU  liady-Day  next, 
in  case  the  title  shall  be  perfected  and  the  conveyances  and  other 
assurances  of  the  different  estates  are  executed  by  that  time."  This 
is,  of  course,  an  inaccurate  expression,  put  negatively  instead  of 
affirmatively—  that  it  shall  commence  at  that  time,  if  the  titles  and 
conveyances  shall  have  then  taken  place,  but  not  before.  Then  it 
goes  on :  "And  if  not,  then  the  interest  to  commence  upon  the  execu- 
tion of  such  assurances ;  and  in  consideration  thereof,  any  claim  on 
account  of  dilapidations  shall  be  waived  by  Mr.  Birch,  except  as 
heieinafter  mentioned." 

The  Vice-Chancellor  decided,  upon  these  words,  that  no  interest 
whatever  during  forty,  or  four  hundred  years,  if  it  could  have  been 
held  for  that  time,  would  have  been  payable  for  the  purchase-money, 
though  the  purchaser,  during  the  whole  time,  should  be  in  possession, 
receiving  the  rents.  The  Lord  Chancellor  held  that  the  words  "  the 
interest  of  the  remainder  of  the  purchase-money  "  meant  interest  on 
so  much  of  the  purchase-money  as  remained  after  the  payment  of 
the  20,000/. ;  that  is  to  say,  after  the  payment  of  that  which  was  to  be 
paid  down ;  thus  referring  to  that  portion  which  was  to  be  secured 
by  mortgage.  If  the  construction  which  I  have  submitted  to  your 
lordships  is  the  true  construction  of  the  original  contract,  I  cannot 
see  my  way  to  the  construction  which  was  arrived  at  by  that 
noble  lord,  in  saying  that  the  remainder  of  the  purchase-money 
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merely  means  that  part  I  cannot  see  where  the  line  of  distinction 
is  to  be  drawn.  It  appears  to  me  that  those  words  relate  to  the 
whole  of  the  unpaid  purchase-money,  however  disadvantageous  that 
might  be  to  the  purchaser. 

Let  us  look  a  little  further,  to  see  what  is  the  meaning  of  this  con- 
tract    It  is  said  that  this  enormous  benefit  to  the  purchaser  was    ob- 
tained by  his  waiving  the  right  to  claim  for  dilapidations.     If  this 
contract  had  been  executed  within  a  limited  time,  then  the  argument 
would  be  very  good,  because  the  dilapidations  must  have  been  of 
small  amount;  for  in  the  consideration  of  these  parties  they   only 
referred  to  the  possession  from  Michaelmas,  1812,  to  Lady-Day,  1813 ; 
and  it  is  perfectly  absurd  to  suppose  that  such  dilapidations  conld 
amount  to  any  considerable  sum.   The  case,  however,  has  been  argued 
as  if  we  were  talking  of  valuable  considerations  in  settlements  ;  but 
that  has  nothing  to  do  with  it.     We  are  not  considering  whether  it 
was  or  was  not  a  consideration  for  the  agreement,  but  whether  it  was 
such  a  consideration  as  would  lead  your  lordships  to  construe  ambi- 
guous words  in  this  way,  that  the  parties  meant,  that,  for  a  sum  of 
300J.  or  400J.,  which  would  probably  cover  the  amount  of  the  dila- 
pidations, a  man  could  be  expected  to  give  up  the  interest  of  95,000/., 
the  amount   of  the  original    purchase-money  of  his-  property,  after 
having  denuded  himself  of  the  possession  of  that  property,  and  hav- 
ing handed  it  over  to  the  purchaser,  and  to  strip  himself  of  every 
shilling  coming  from  his  property  for  a  period  of  forty  years.     It  has 
been  asked,  if  this  matter  had  been  brought  forward  at  Lady-Day, 
1813,  would  there  have  been  any  difficulty,  and  it  is  supposed  logically 
to  follow,  that  if  there  was  no  difficulty  at  Lady-Day,  1813,  there  can 
not  be  any  difficulty  at  Lady-Day,  1852.     The  one  thing  does  not  fol- 
low from  the  other ;  the  reasoning  is  not  accurate. 

If  the  contract  had  been  carried  into  execution  at  Lady-Day,  1813, 
there  would  have  been  no  difficulty ;  whatever  the  terms  of  the  contract 
gave,  the  purchaser  would  clearly  have  been  entitled  to ;  but  when 
that  is  attempted  to  be  carried  on  for  forty  years,  (the  bare  statement 
of  it  appears  to  be  contrary  to  all  possibility  of  intention,)  and  when 
you  know  that  the  parties  never  had  such  a  long  delay  in  contempla- 
tion, when  nobody  could  have  asked  for  the  performance  of  such  a 
contract,  and  no  court  of  equity  would  have  executed  such  a  contract, 
but  that,  if  a  proposition  of  that  sort  had  been  put  before  the  court 
when  Mr.  Birch  filed  his  bill  in  1825,  the  court  would  have  dismissed 
the  bill  filed  for  such  a  purpose,  and  in  all  probability  with  costs :  — 
it  is  plain  that  we  cannot  now  treat  the  contract  as  allowing  such  a 
state  of  things.  My  lords,  a  court  of  equity  interposes  only  accord- 
ing to  conscience.  If  a  man  has  got  a  contract,  and  by  applying 
some  strict  meaning  to  words  which  were  never  intended  to  have  such 
a  meaning,  insists  upon  a  construction  according  to  that  strictness, 
the  court,  seeing  that  no  such  thing  could  have  been  intended,  would 
refuse  its  assistance  to  enforce  his  demands. 

It  does  not  follow  now,  because  a  strict  construction  would  have 
given  to  Mr.  Birch  a  limited  right,  had  he  sought  to  enforce  the  per- 
formance of  this  contract  in  1813,  that  he  can  take  the  great  range 
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of  forty  years,  and,  at  your  lordships'  bar,  insist  upon  the  same  con* 
strnction,  and  say  that  he  is  now  entitled  to  an  extension  of  that 
benefit  down  to  the  very  hour  I  am  addressing  yonr  lordships. 

There  is  another  view  which,  after  an  anxious  consideration  of  this 
case,  I  have  arrived  at,  and  which  I  submit  to  your  lordships  is  the 
true  view.  It  will  not  make  a  great  deal  of  difference  in  the  result 
*  of  the  judgment  as  it  stands;  bnt  whilst  it  enables  your  lordships  to 
administer  the  clear  rule  of  justice  between  these  parties,  and  satisfy 
every  word  capable  of  being  satisfied  in  this  contract,  and  every  equi- 
ty which  either  party  has  in  this  case,  it  will  not  do  the  slightest 
violence  to  any  words  in  either  of  the  agreements,  but  will  afford  an 
easy  and  natural  construction  of  them  with  reference  to  the  clear  and 
manifest  intention  of  the  parties.  It  will  bring  out  a  result  not  very 
different  from  that  which  has  been  arrived  at,  but  depending  wholly 
upon  a  different  construction.  I  think  that  this  second  agreement  was 
entered  into  in  the  belief,*  and  that  its  stipulations  depended  wholly 
upon  that  belief,  that  the  contract  was  capable  of  being  executed  with- 
in a  limited  period,  namely,  Lady-Day,  1813,  or  very  shortly  afterwards. 
When,  however,  that  time  arrived,  it  was  dear  that  the  parties  could 
not  carry  out  the  contract  so  intended ;  and  then,  not  only  by  the  ex- 
press words  of  the  second  agreement,  but  by  the  clear  intention  of 
the  parties,  by  everything  which  is  due  to  the  interests  of  them  both, 
by  every  sound  rule  of  construction  in  judging  of  men's  contracts,  I 
think  you  will  arrive  at  the  conclusion  that  this  agreement  ceased  to 
operate,  and  that  the  parties  were  remitted  to  their  rights  under  the 
original  contract 

The  way  in  which  I  arrive  at  that  conclusion  is  this.  It  is  stated 
that,  under  these  arrangements,  Mr.  Birch  would  not  be  liable  to  Col- 
houn,  or  to  any  other  person,  for  any  rent:  he  was  to  hold  free  from 
rent.  Then  come  these  two  important  clauses, — that, "  In  the  event 
of  it  being  found  impracticable  to  make  out  a  satisfactory  title  to  Mr. 
Birch,  and  the  purchase  not  being  completed,  Mr.  Birch  shall  account 
with  Mr.  Colboun  for  all  timber  which  he  may  have  felled,  and  Mr.  Col- 
houn  shall  make  allowance  to  Mr.  Birch  for  all  improvements  he  may 
have  made  upon  the  estate," — and  so  on.  Did  that  clause  contemp- 
late the  events  whicht  have  .happened?  Did  it  provide  for  its  being 
found  impracticable  to  make  out  a  satisfactory  title  and  the  purchase 
not  being  completed  at  the  end  of  forty  years  ?  It  contemplated  no 
such  thing.  It  contemplated  an  immediate  and  early  impracticabi- 
lity, which  would  be  discovered  in  one  way  or  the  other,  as  events 
would  arise,  at  or  very  shortly  after  Lady-Day,  1813,  and  which  would 
then  be  finally  arranged.  The  very  nature  of  the  account  shows  that 
Mr.  Birch  is  to  account  for  the  timber  he  may  have  felled,  and  Mr. 
Colhoun  is  to  make  allowance  for  all  improvements.  That  would  be 
very  sensible  if  you  took  it  during  that  short  period ;  but  there  would 
be  no  sense  in  a  stipulation  of  this  sort,  that  Mr.  Colhoun  was  to 
have  no  interest  for  all  this  great  number  of  years,  that  Mr.  Birch 
was  to  have  all  the  rents,  and  then  at  the  end  of  that  period,  the 
contract  being  rescinded,  Mr.  Birch  was  to  keep  all  the  rents,  paying 
no  interest,  and  was  simply  to  pay  back  that  which  he  had  got  through 
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felling  timber,  and  to  be  paid  for  all  improvements.  My  lords,  I 
say  that  the  thing  is  so  insensible  and  so  inconsistent  with  the  rights 
of  the  parties,  or  any  possible  intention  of  the  parties,  that  no  court 
of  justice  could  put  that  construction  upon  this  clause.  But  in  the 
second  clause,  the  alternative  is  still  more  clear :  "  Provided  that  when 
the  title  is  made  out,  and  the  requisite  conveyances  and  assurances 
are  ready  for  execution,  and  it  shall  not  be  convenient  to  Mr.  Birch  * 
to  advance  a  sufficient  sum  to  discharge  Sir  John  Murray's  mortgage, 
in  such  caBe  Mr.  Birch  shall  account  with  Mr.  Colhoun  for  the  inte- 
rest of  such  mortgage-money  from  such  period  up  to  Lady-Day  next" 
Is  not  that  perfectly  conclusive  to  show  the  intention  of  the  parties  ? 
What  was  the  period  for  which  this  provision  was  made  ?  The  pe- 
riod from  Michaelmas,  1812,  till  Lady-Day,  1813.  They  make  no 
provisions  beyond  that,  they  take  it  for  granted  that  the  business  will 
then  be  terminated.  If  the  purchase  had  been  completed,  it  would 
have  been  on  or  about  Lady-Day ;  therefore  they  stipulated  that  the 
period  in  respect  to  which  the  interest  was  to  be  paid  by  Mr.  Birch, 
(Mr.  Birch  then  becoming  the  owner,)  and  not  himself  having  the 
money  to  pay  off  the  demands  on  the  estate,  the  interest  of  which 
would  be  thrown  on  Mr.  Colhoun,  Mr.  Birch,  from  that  period,  name- 
ly, when  he  ought  to  have  advanced  the  money  up  to  that  Lady-Day 
next,  is  to  pay  interest  on  the  mortgage-money. 

This  is  a  very  important  part  with  reference  to  what  I  before  sta- 
ted, "  And  it  being  uncertain  whether  it  will  be  in  the  power  of  Mr. 
Colhoun  to  give  up  the  actual  possession  of  some  parts  of  the  estates 
to  Mr.  Birch,  in  such  case  Mr.  Colhoun  shall  allow  Mr.  Birch  what 
shall  appear  to  be  the  difference  between  the  present  rents  and  the 
bond  fide  improved  rents."  Every  word  here  points  to  an  immediate 
conclusion  of  that  contract,  or  an  immediate  impracticability  shown, 
and  a  dissolution  of  the  contract  Either  one  way  or  the  other,  it 
points  to  an  early  and  final  settlement  of  the  matter.  The  very  pro- 
vision of  ownership  in  Mr.  Birch,  and  the  disposition  as  regards  the 
property  itself,  point  to  that,  and  to  no  other- conclusion. 

Then  comes  this  last  and  important  passage :  "  It  is  agreed  that 
nothing  in  the  above  arrangements  shall  be  construed  to  alter  any 
part  of  the  original  contract  for  the  sale  of  the  Wretham  estates  ex- 
cept as  herein  varied,"  Then,  with  the  exception  of  the  10,000/.  to 
be  forthwith  advanced,  with  the  exception  of  possession  of  the  estates 
being  given  to  this  gentleman,  with  the  exception  that  interest  is  not 
to  be  paid  by  him  upon  this  large  sum  of  money  till  Lady-Day,  1813, 
(a  most  valuable  concession  to  him,)  with  these  exceptions  alone,  the 
original  contract  is  to  prevail. 

I  shall  now  submit  what  is  the  true  construction  of  this  second 
agreement  Dovetailed,  as  it  ought  to  be  and  will  be  by  your  lord- 
ships, into  the  first  agreement,  and  made  consistent,  not  inconsistent 
with  it,  doing  no  violence  to  the  words,  — for  I  do  not  advise  your 
lordships  to  do  any  violence  to  the  words,  but  giving  them  a  construc- 
tion according  to  their  natural  import,  and  looking  at  the  intention 
of  the  parties,  to  do  that  which  is  the  clear  equity  and  right  as  be- 
tween them,  I  submit  that  the  true  construction  is,  that  the  case  on 
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the  second  contract  has  wholly  failed.  Not  taking  from  Mr.  Birch 
any  one  single  benefit  which  is  given  to  him  by  that  contract,  but 
yielding  to  him  now  every  thing  that  he  was  entitled  to,  the  clear 
and  manifest  construction  of  this  contract  is,  that  the  parties  are  now 
bound  to  execute,  so  far  as  they  remain  unexecuted,  tne  terms  of  the 
original  contract  By  that  original  contract,  the  remainder  of  the 
money,  after  the  payment  of  the  20,000/.,  (and  you  will  recollect  that 
the  20,000/.  were  to  be  paid  by  Michaelmas,  1812,)  the  remainder  of 
the  purchase-money  was  to  be  secured  by  mortgage,  with  legal  inte- 
rest 

I  propose,  therefore,  that  your  lordships  should  retain  the  decision 
of  Lord  (Tottenham,  so  far  as  it  reversed  that  of  the  Vice-Chancellor, 
which  I  think  it  is  impossible  to  sustain ;  but  that  you  should  reverse 
the  decision  of  Lord  Cottenham  so  far  as  it  declared  that  the  true 
construction  of  the  agreement  was,  that  the  "  remainder  of  the  pur* 
chase-money  "  meant  only  the  remainder  after  the  payment  of  the 
20,0001.  Bint  you  must  accompany  that  decision  with  this  declara- 
tion, that  the  10,0001.  stipulated  to  be  paid  under  the  second  contract 
should  be  deemed  and  considered  as  paid  in  part  of  the  20,000/.,  and 
that  the  remainder  of  that  sum  of  20,000/.,  till  it  was  paid,  and  as  it 
was  paid,  would  carry  interest  at  four  per  cent,  that  being  the  rale 
of  the  court,  the  purchaser  being  in  possession  of  the  rents.  Then, 
to  give  effect  to  the  very  words  of  this  agreement,  and  to  that  stipu- 
lation in  it,  that  interest  should  not  be  payable  on  the  residue  of  the 
purchase-money  till  a  particular  day,  I  propose  that  you  should  give 
to  Mr.  Birch  the  benefit  of  the  interest,  upon  the  whole  sum,  except 
those  payments  which  I  have  mentioned,  till  Lady-Day,  1813.  He 
must  give  up  the  dilapidations ;  but  he  will  have  the  interest  in  his 
own  pocket,  and  all  the  rents  during  those  six  months.  The  better 
way  will  be  not  to  charge  him  with  interest  on  the  remainder  of  the 
20,000/.,  but  to  consider  the  10,000/.  as  satisfied  by  the  payments  he 
made,  and  then  to  absolve  him  from  interest  on  the  whole  residue 
of  the  95,000/.  until  Lady-Day,  1813,  and  then  the  remainder  of 
the  purchase-money  will  bear  interest,  calculated  from  that  time,  at 
five  per  cent.     The  Master's  report  in  that  respect  is  perfectly  right 

I  advise  your  lordships  not  to  part  with  this  case  till  you  have 
framed  such  a  decree  as  will  put  a  final  end  to  the  whole  litigation. 
I  will  sketch  out  a  decree,  and  the  house  will  expect  the  parties  to 
meet  and  assist  in  effecting  this  purpose.  If  they  will  furnish  to  your 
lordships  an  agreed  state  of  facts  as  to  the  sums,  there  will  be  no 
difficulty  in  applying  the  principle  which  your  lordships  lay  down. 
The  sum  shall  be  stated  in  what  will  be  your  lordships'  decree,  ope- 
rating at  once  upon  the  exceptions  and  further  directions,  and  that 
will  finally  close  this  suit,  which,  instead  of  lasting  forty  years,  ought 
not  to  have  lasted  four  months. 

Lord  Brougham.  Three  constructions  of  these  agreements  have 
been  suggested  in  the  progress  of  this  cause ;  one  here,  the  other  two 
in  the  court  below.  Respecting  that  put  by  the  Vice-Chancellor,  I 
have  no  doubt  whatever.    I  agree  entirely  with  my  noble  and  learned 
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friend,  that  it  is  quite  impossible  that  that  decree  can  stand.  As  to 
the  judgment  of  my  noble  and  learned  Mend,  the  late  Lord  Chan- 
cellor Cottenham,  I  had  once  considerably  more  doubt  than  I  feel 
now.  The  inclination  of  my  opinion,  however,  is  against  his  con- 
struction in  respect  of  the  matter  which  has  been  pointed  out  by  my 
noble  and  learned  friend,  and  I  concur  in  the  course  now  recommended 
to  your  lordships.  It  has  at  all  events  this  great  advantage,  that  it 
gives  effect  to  what  I  conceive  to  have  been  the  intention  of  the  par- 
ties on  executing  both  these  instruments.  The  course  which  my  no- 
ble and  learned  friend  has  proposed  is  exactly  similar  to  that  which 
was  taken  some  nineteen  or  twenty  years  ago,  in  a  case  which,  I  dare 
say,  my  noble  and  learned  friend  will  no  sooner  hear  the  name  of  than 
he  will  recollect,  —  the  famous  exchequer  case  of  Morgan  v.  Evcmsy 
3  Clark  &  F.  159.  We  took  exactly  that  course  about  the  last  day 
of  the  session,  and  put  an  end  to  it ;  taking  the  course  of  calling  for 
the  learned  counsel  on  both  sides  to  look  at  what  we  propounded,  and 
desiring  them  to  favor  us  with  a  statement  as  to  the  facts  to  be  em- 
bodied in  the  form  of  the  decree.  There  was  then  an  end  of  that 
long-litigated  case. 

Bethell.  Will  your  lordships  allow  me  to  ask  whether  we  may  have 
liberty  to  speak  at  the  bar  of  your  lordships'  house  after  handing  in 
a  state  of  facts  ? 

The  Lord  Chancellor.  I  cannot  possibly  agree  to  that.  It  is 
now  simply  a  question  of  figures. 

BethelL  Your  lordships  are  about  to  prescribe  a  sum  different  from 
either  of  the  former  ones,  and  that  sum  must  be  applied  according  to 
the  fourth  schedule  of  the  Master's  report. 

The  Lord  Chancellor.  There  can  be  no  difficulty  in  the  appli- 
cation of  that  sum  — not  the  least-— by  the  principle  laid  down. 
The  house  certainly  will  not  hear  counsel  at  all,  and  if  the  parties  on 
both  sides  will  apply  the  principle  on  which  the  house  has  decided  to 
act,  there  can  be  no  difficulty. 

Stuart*  Your  lordships  will  probably  deliver  out  minutes  to  the 
parties. 

BethelL  Will  your  lordships  direct  minutes  to  be  delivered  before 
you  have  this  statement  from  the  parties  ? 

The  Lord  Chancellor.  I  think  not.  I  shall  myself  sketch  out 
the  result  of  what  I  have  stated  to  their  lordships,  with  the  view  of 
showing  the  principle, — that  is,  of  the  point  decided;  but  minutes 
will  not  be  made  out  until  you  have  furnished  the  house  with  the 
figures. 
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BethelL     Then  the  order  of  your  lordship's  house,  in  point  of  fact, 
will  embody  the  whole  working  of  the  application  of  the  sum. 

Order  appealed  from,  in  pari  reversed  and  in  pari  affirmed,  with  decla- 
rations and  directions. 

An  order  to  the  following  effect  was  afterwards  entered  on  the 
journals :  — 
After  reciting  the  facts  and  the  decrees  in  the  court  below,  it  was 

Ordered,  that  Lord  (Tottenham's  order,  so  far  as  it  reverses  the  or* 
der  of  the  Vice-Chancellor,  which  held  Birch's  exceptions  to  the  Mas* 
te^s  report  to  be  good,  and  so  far  as  it  orders  the  striking  out  from 
the  Vice-Chancellor's  order  the  statement  that,  on  the  decree,  as  it 
now  stands,  the  Master  was  not  entitled  to  compute  interest,  be 
affirmed ;  and  so  much  of  Lord  Cottenham's  order  as  declares  that, 
according  to  the  true  construction  of  the  two  agreements,  interest  at 
five  per  cent,  from  Michaelmas,  1812,  is  payable  by  Birch  on  the  sum 
of  58,000/.,  and  that  no  interest  on  either  side  is  payable  on  the  re- 
mainder of  the  purchase-money,  and  as  directs  the  Master  to  review 
his  report,  be  reversed ;  and  it  was  declared,  that  in  taking  the  ac- 
count of  what  remained  due  from  Birch  in  respect  of  the  purchase,  the 
Master  was  authorized  to  compute  interest  in  respect  of  the  purchase- 
money,  and  that  the  second  agreement,  in  the  event  which  happened, 
ceased  to  operate  on  the  first  agreement,  as  regards  the  payment  of 
the  residue  of  the  purchase-money  beyond  the  sums  agreed  to  be 
advanced  by  Birch  under  the  second  agreement,  stated  to  amount  to 
10,0002. ;  and  that  under  the  second  agreement,  Bitch  was  entitled  to 
the  rents,  without  account,  from  the  29th  September,  1812,  to  the 
25th  March,  1813,  and  was  not,  during  that  period,  bound  to  pay 
interest  on  any  part  of  the  purchase-money  beyond  the  sums  agreed 
to  be  advanced  by  the  second  agreement;  and  that  the  payments  by 
Birch  before  29th  September,  1812,  and  25th  March,  1813,  and  al- 
lowed by  the  Master,  are  to  be  attributed  to  the  sums  agreed  to  be 
advanced  under  the  second  agreement,  and  Birch  is  not  to  charge,  or 
be  charged,  interest  thereon ;  and  that  for  the  payments  so  made  dur- 
ing that  period,  credit  is  to  be  given  to  Birch  as  in  respect  of  the 
16,000/.  and  4,000/.  agreed  to  be  paid  by  Birch,  before  Michaelmas, 
1812 ;  and  that  the  payments  first  made  by  Birch,  and  allowed  by  the 
Master,  other  than  the  payments  so  made  during  that  period,  shall 
be  attributed  to  the  remainder  of  the  sums  of  16,000/.  and  4,000/.  so 

Speed  to  be  paid.  And  it  was  further  declared,  that  after  25th 
arch,  1813,  the  parties  were  remitted  to  their  rights  under  the  first 
agreement ;  and  that,  according  to  the  true  construction  of  the  first 
agreement,  Colhoun  is  deemed  to  be  an  equitable  mortgagee  for  the 
several  sums  of  25,000/.,  16,500/.,  and  16,500/.,  with  interest  at  five  per 
cent  per  annum  from  25th  March,  1813 ;  and  it  is  directed,  that  the 
account  taken  by  the  said  Master  be  varied  and  rectified  according  to 
these  declarations ;  but  that  in  other  respects  it  shall  stand  upon  the 
principles  upon  which  the  Master's  report  was  founded. 
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The  order  went  on  to  state  the  sums  due  from  Birch,  and  directed 
payment  thereof,  and  then  ordered  all  proper  conveyances  to  him  to 
be  executed  by  all  necessary  parties.  Lords'  Journals  for  1852, 19th 
March,  p.  56. 


William  Lewis,  William  Overton,  and  David  Hughes,  appel- 
lants, v.  James  Hillman  and  Ann  Susanna  his  wife,  and  others, 
respondents.1 

March  22  and  25, 1852. 

Annuity — Purchase  —  Solicitor — Jurisdiction — Practice  —  Trustee 

Act 

If  a  trustee  has  a  power  or  a  trust  to  sell  property,  be  must  band  fide  hare  some  one  to  deal 
with  in  the  Bale  qffjfc 

If  an  attorney  or  agent  can  show  he  is  entitled  to  purchase  property,  notwithstanding  his 
character  of  attorney  or  agent,  yet  if,  instead  of  openljr  purchasing  it,  he  purchases  it  in 
the  name  of  a  third  person,  as  his  trustee  or  agent,  without  disclosing  the  fact,  such  pur- 
chase is  void. 

Under  the  act  10  &  11  Vict.  c.  96,  it  is  entirely  a  matter  for  the  discretion  of  the  court  to 
direct  a  bill  to  be  filed,  if  such  a  mode  of  proceeding  shall  appear  to  be  necessary ;  bat  the 
Lord  Chancellor  has  the  same  jurisdiction  upon  petition  as  upon  a  bill. 

On  a  petition  presented  under  that  act,  praying  for  the  payment  out  of  court  of  money  then 
in  court,  ana  on  cross  petition  in  opposition  thereto,  the  court  has  full  power  to  declare  the 
validity  or  invalidity  of  any  deed  on  which  the  claim  to  that  money  is  vested. 

Qncere,  whether  this  may  not  properly  be  done  upon  petition  alone,  without  any  necessity  for 
filing  a  cross  petition? 

Such  necessity,  if  it  exists,  may  be  dispensed  with  by  consent 

A  was  entitled  to  a  reversionary  interest  in  one  fifth  share  of  certain  real  and  personal  estate 
then  held  by  a  devisee  for  life.  A  granted  to  B  an  annuity  upon  it ;  the  annuity-deed, 
which  was  registered,  contained  a  power  of  sale ;  the  annuity  fell  into  arrear,  and  B  deter- 
mined to  exercise  the  power  of  sale.  The  sale  was  effected  for  a  sum  of  900/. ;  but  the 
Surchaser  discovered  an  objection  in  the  memorial  registered,  which  rendered  the  annuity- 
eed  invalid,  and  he  refused  to  complete  the  purchase,  and  obtained  a  return  of  his  deposit- 
money.  The  solicitors  of  B,  (acting  at  the  time,  as  they  stated,  from  motives  of  kindness 
to  A  J  obtained  from  A,  who  had  not  the  benefit  of  any  solicitor's  advice,  an  assignment 
of  the  reversionary  interest  to  L  for  the  sum  of  900/.,  and  after  the  reversion  fell  in  by  the 
death  of  the  tenant  for  life,  claimed  the  property  as  the  purchasers,  alleging  that  the  pur- 
chase had  been  made  by  L,  as  their  agent  and  on  their  behalf.  The  executors  declined  to 
pay  them  the  value  of  the  property,  which  it  was  then  found  amounted  to  1,770/.,  but  paid 
it  into  court  under  the  10  ft  11  Vict  c.  96,  (the  Trustee  Act)  The  solicitors  presented  a 
petition  to  have  the  money  paid  out  to  them  as  purchasers  of  the  reversionary  interest 
under  the  deed  of  assignment  to  L.  A  opposed  the  payment,  on  affidavits,  which  set  up  a 
case  of  deception  and  fraud  practised  on  him.  The  parties  on  both  sides  agreed  that  the 
case  should  be  heard  on  petition  and  affidavits  as  if  a  petition  and  cross  petition  had  been 
filed.  The  Vice-Chancellor  ordered  the  money  to  be  paid  out  of  court  to  the  solicitors  as 
purchasers.  The  Lord  Chancellor,  on  appeal,  reversed  this  order,  declared  the  assignment 
to  be  invalid,  and  ordered  the  money  to  be  paid  back  into  court ;  reserved  the  costs,  and 
gave  either  of  the  parties  liberty  to  make  any  further  application  to  the  court :  — 

Bdd%  that  the  Lord  Chancellor's  order  was  correct ;  that  the  purchase  by  the  solicitors,  who 


1  S  House  of  Lords  Cases,  607. 


HOUSE  OF  LORDS,  1802.  35 

Lewis  «.  Hiflman. 

were  at  the  time  the  solicitors  of  the  vendor,  was  contrary  to  the  roles  of  equity,  and  void ; 
that  without  any  consent  the  court  had  jurisdiction,  on  petition  and  cross  petition,  under 
the  statute,  to  declare  the  deed  of  assignment  invalid,  as  well  as  to  order  repayment  of  the 
money ;  that  the  consent  here  given  waived  any  possible  necessity  for  a  cross  petition; 
and  that  the  order  was  not  bad  for  not  directing  a  return  to  the  solicitors  of  the  money 
they  had  paid  as  purchase-money ;  for  that  the  leave  reserved  to  either  party  to  make  any 
further  application  to  the  court,  enabled  them  to  obtain  a  return  of  this  money. 

This  was  an  appeal  against  an  order  of  Lord  Chancellor  Cotten- 
harn,  made  under  the  authority  of  the  10  &  11  Vict  c.  96,  entitled 
u  An  act  for  better  securing  trust  funds,  and  for  the  relief  of  trustees." 
A  petition  had  been  presented  under  this  statute  disclosing  the  fol- 
lowing facts.  In  the  year  1840,  William  Mitchell  Bloye  was  entitled, 
under  the  will  of  Francis  Bloye,  deceased,  to  one  equal  fifth  part  of 
the  residuary  real  and  personal  estate  of  the  testator,  subject  to  the 
life-interest,  then  existing,  of  Sir  Robert  Bloye. 

W.  M.  Bloye,  on  the  6th  of  April,  1840,  granted  an  annuity  to 
Elizabeth  Pratt,  widow,  for  her  own  and  three  other  lives,  the  consi- 
deration, stated  in  the  deed,  being  the  sum  of  600/.,  and  the  annuity 
rnted  42/.  per  annum.  It  was  expressed  in  the  deed  to  be  secured 
an  assignment  to  Elizabeth  Pratt,  of  the  one  fifth*  share  to  which 
W.  M.  Bloye  was  entitled  under  the  will  of  Francis  Bloye,  of  or  in 
the  residuary  part  of  the  real  and  personal  estate  of  F.  Bloye.  The 
deed  contained  a  proviso  that  if  at  any  time  the  annuity  should  be 
in  arrear  for  forty  days,  it  should  be  lawful  for  Elizabeth  Pratt,  her 
executors,  &c.,  to  sell  the  said  reversionary  share  by  public  auction  or 
private  contract,  and  that  the  proceeds  should  be  applied  in  the  first 
place  to  discharge  all  arrears  of  the  annuity,  and  all  costs,  &c. 

William  Mitchell  Bloye  died  on  the  4th  of  June,  1840.  By  his 
will,  dated  13th  of  February,  1840,  Ann  Susanna  Bloye,  his  wife, 

(now  the  respondent,  Ann  Susanna  Hillman,)  and  Robert  Sewell, 
who  renounced,)  were  appointed  his  executors  and  trustees.  They 
were  directed  to  pay  his  debts,  and  a  legacy  of  200L  to  his  wife,  and 
to  hold  the  residue  in  trust  for  the  benefit  of  his  five  children.  The 
wife  proved  the  will. 

Elizabeth  Pratt,  the  grantee  of  the  annuity,  died  15th  January, 
1841,  intestate,  and  administration  to  her  estate  and  effects  was  taken 
out  by  her  daughter,  Mrs.  Georgina  Woodman. 

In  1845,  the  annuity  fell  into  arrear ;  and  Mrs.  Woodman,  in  1846, 
proposed,  under  the  power  in  the  annuity  deed,  to  sell  the  reversionary 
share  on  which  the  annuity  was  secured.  Messrs.  Overton  and  Hughes 
acted  at  that  time  as  her  solicitors. 

The  sale  was  appointed  for  the  19th  of  September,  1846. 
In  order  to  prevent  this  sale,  Mr.  Henry  Field,  a  solicitor,  then 
acting  on  behalf  of  Mrs.  Hillman,  wrote  to  Overton  and  Hughes  a 
letter,  dated  12th  September,  1846,  in  the  following  terms :  — 

"  I  have  received  Mrs.  Hillman's  instructions  to  submit  the  follow- 
ing proposition  for  the  consideration  of  yourselves  on  the  part  of 
your  clients.  Mrs.  Hillman  informs  me  that  the  sum  of  550/.  was  ad- 
vanced ;  that  there  are  63/.  due  for  interest ;  and  allowing  the  sum  of 
100/.  for  costs  attending  the  sale  of  the  property,  would  together 
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The  order  went  on  to  state  the  sums  due  from  Birch,  and  directed 
payment  thereof,  and  then  ordered  all  proper  conveyances  to  him  to 
be  executed  by  all  necessary  parties.  Lords'  Journals  for  1852, 19th 
March,  p.  56. 


William  Lewis,  William  Overton,  and  David  Hughes,  appel- 
lants, v.  James  Hillman  and  Ann  Susanna  his  wife,  and  others, 
respondents.1 

March  22  and  25, 1852. 

Annuity — Purchase —  Solicitor — Jurisdiction — Practice —  Trustee 

Act. 

If  a  trustee  hag  a  power  or  a  trust  to  Bell  property,  he  must  band  fide  hare  some  one  to  deal 
with  in  the  sale  qfljft. 

If  an  attorney  or  agent  can  show  he  is  entitled  to  purchase  property,  notwithstanding  his 
character  of  attorney  or  agent,  yet  if,  instead  of  openly,  purchasing  it,  he  purchases  it  in 
the  name  of  a  third  person,  as  his  trustee  or  agent,  without  disclosing  the  tact,  such  pur- 
chase is  Toid. 

Under  the  act  10  &  11  Vict  c.  96,  it  is  entirely  a  matter  for  the  discretion  of  the  court  to 
direct  a  bill  to  be  filed,  if  such  a  mode  of  proceeding  shall  appear  to  be  necessary ;  but  the 
Lord  Chancellor  has  the  same  jurisdiction  upon  petition  as  upon  a  bill. 

On  a  petition  presented  under  that  act,  praying  for  the  payment  out  of  court  of  money  then 
in  court,  ana  on  cross  petition  in  opposition  thereto,  the  court  has  full  power  to  declare  the 
validity  or  invalidity  of  any  deed  on  which  the  claim  to  that  money  is  vested. 

Qucere,  whether  this  may  not  properly  be  done  upon  petition  alone,  without  any  necessity  for 
filing  a  cross  petition? 

Such  necessity,  if  it  exists,  may  be  dispensed  with  by  consent. 

A  was  entitled  to  a  reversionary  interest  in  one  fifth  share  of  certain  real  and  personal  estate 
then  held  by  a  devisee  for  life.  A  granted  to  B  an  annuity  upon  it ;  the  annuity-deed, 
which  was  registered,  contained  a  power  of  sale ;  the  annuity  foil  into  arrear,  and  B  deter- 
mined to  exercise  the  power  of  sale.  The  sale  was  effected  for  a  sum  of  9001. ;  but  the 
Surchaser  discovered  an  objection  in  the  memorial  registered,  which  rendered  the  annuity- 
eed  invalid,  and  he  refused  to  complete  the  purchase,  and  obtained  a  return  of  his  deposit- 
money.  The  solicitors  of  B,  (acting  at  the  time,  as  they  stated,  from  motives  of  kindness 
to  A  J  obtained  from  A,  who  had  not  the  benefit  of  any  solicitor's  advice,  an  assignment 
of  the  reversionary  interest  to  L  for  the  sum  of  900/.,  and  after  the  reversion  foil  in  by  the 
death  of  the  tenant  for  life,  claimed  the  property  as  the  purchasers,  alleging  that  the  pur- 
chase had  been  made  by  L,  as  their  agent  and  on  their  behalf.  The  executors  declined  to 
pay  them  the  value  of  the  property,  which  it  was  then  found  amounted  to  1,770/.,  but  paid 
it  into  court  under  the  10  ft  11  Vict  c.  96,  (the  Trustee  Act)  The  solicitors  presented  a 
petition  to  have  the  money  paid  out  to  them  as  purchasers  of  the  reversionary  interest 
under  the  deed  of  assignment  to  L.  A  opposed  the  payment,  on  affidavits,  which  set  up  a 
case  of  deception  and  fraud  practised  on  him.  The  parties  on  both  sides  agreed  that  the 
case  should  be  heard  on  petition  and  affidavits  as  if  a  petition  and  cross  petition  had  been 
filed.  The  Vice-Chancellor  ordered  the  money  to  be  paid  out  of  court  to  the  solicitors  as 
purchasers.  The  Lord  Chancellor,  on  appeal,  reversed  this  order,  declared  the  assignment 
to  be  invalid,  and  ordered  the  money  to  be  paid  back  into  court ;  reserved  the  costs,  and 
gave  either  of  the  parties  liberty  to  make  any  further  application  to  the  court :  — 

Bddy  that  the  Lord  Chancellor's  order  was  correct ;  that  the  purchase  by  the  solicitors,  who 
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were  at  the  time  the  solicitors  of  the  vendor,  was  contrary  to  the  roles  of  equity,  and  void ; 

that  without  any  consent  the  court  had  jurisdiction,  on  petition  and  cross  petition,  under  i 

the  statute,  to  declare  the  deed  of  assignment  invalid,  as  well  as  to  order  repayment  of  the  ! 

money ;  that  the  consent  here  given  waived  any  possible  necessity  for  a  cross  petition; 

and  that  the  order  was  not  bad  for  not  directing  a  return  to  the  solicitors  of  the  money  j 

they  had  paid  as  purchase-money ;  for  that  the  leave  reserved  to  either  party  to  make  any 

farther  application  to  the  court,  enabled  them  to  obtain  a  return  of  this  money. 

This  was  an  appeal  against  an  order  of  Lord  Chancellor  Cotten- 
ham,  made  nnder  the  authority  of  the  10  &  11  Vict.  c.  96,  entitled 
u  An  act  for  better  securing  trust  funds,  and  for  the  relief  of  trustees." 
A  petition  had  been  presented  under  this  statute  disclosing  the  fol- 
lowing facts.  In  the  year  1840,  William  Mitchell  Bloye  was  entitled, 
under  the  will  of  Francis  Bloye,  deceased,  to  one  equal  fifth  part  of 
the  residuary  real  and  personal  estate  of  the  testator,  subject  to  the 
life-interest,  then  existing,  of  Sir  Robert  Bloye. 

W.  M.  Bloye,  on  the  6th  of  April,  1840,  granted  an  annuity  to 
Elizabeth  Pratt,  widow,  for  her  own  and  three  other  lives,  the  consi- 
deration, stated  in  the  deed,  being  the  sum  of  600?.,  and  the  annuity 
granted  421.  per  annum.  It  was  expressed  in  the  deed  to  be  secured 
by  an  assignment  to  Elizabeth  Pratt,  of  the  one  fifth*  share  to  which 
W.  M.  Bloye  was  entitled  under  the  will  of  Francis  Bloye,  of  or  in 
the  residuary  part  of  the  real  and  personal  estate  of  F.  Bloye.  The 
deed  contained  a  proviso  that  if  at  any  time  the  annuity  should  be 
in  arrear  for  forty  days,  it  should  be  lawful  for  Elizabeth  Pratt,  her 
executors,  <kc,  to  sell  the  said  reversionary  share  by  public  auction  or 
private  contract,  and  that  the  proceeds  should  be  applied  in  the  first 
place  to  discharge  all  arrears  of  the  annuity,  and  all  costs,  &c. 

William  Mitchell  Bloye  died  on  the  4th  of  June,  1840.  By  his 
will,  dated  13th  of  February,  1840,  Ann  Susanna  Bloye,  bis  wife, 
(now  the  respondent,  Ann  Susanna  Hillman,)  and  Robert  SeweU, 
(who  renounced,)  were  appointed  his  executors  and  trustees.  They 
were  directed  to  pay  his  debts,  and  a  legacy  of  200L  to  his  wife,  and 
to  hold  the  residue  in  trust  for  the  benefit  of  his  five  children.  The 
wife  proved  the  will. 

Elizabeth  Pratt,  the  grantee  of  the  annuity,  died  15th  January, 
1841,  intestate,  and  administration  to  her  estate  and  effects  was  taken 
out  by  her  daughter,  Mrs.  Georgina  Woodman. 

In  1845,  the  annuity  fell  into  arrear ;  and  Mrs.  Woodman,  in  1846, 
proposed,  under  the  power  in  the  annuity  deed,  to  sell  the  reversionary 
share  on  which  the  annuity  was  secured.  Messrs.  Overton  and  Hughes 
acted  at  that  time  as  her  solicitors. 

The  sale  was  appointed  for  the  19th  of  September,  1846. 

In  order  to  prevent  this  sale,  Mr.  Henry  Field,  a  solicitor,  then 
acting  on  behalf  of  Mrs.  Hillman,  wrote  to  Overton  and  Hughes  a 
letter,  dated  12th  September,  1846,  in  the  following  terms :  — 

"  I  have  received  Mrs.  Hillman's  instructions  to  submit  the  follow- 
ing proposition  for  the  consideration  of  yourselves  on  the  part  of 
your  clients.  Mrs.  Hillman  informs  me  that  the  sum  of  550/.  was  ad- 
vanced ;  that  there  are  63/.  due  for  interest ;  and  allowing  the  sum  of 
100/.  for  costs  attending  the  sale  of  the  property,  would  together 
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amount  to  713/. ;  and  that  for  the  sum  of  2501.  she  will  at  once  con- 
vey the  whole  of  her  interest  to  your  clients.  I  shall  be  obliged  by 
an  early  communication  on  the  subject,  with  the  view  that  further 
expense  may  be  avoided." 

This  proposal  was  declined  by  Messrs.  Overton  and  Hughes.  At 
their  request  Mrs.  Hillman  was  induced  to  concur  in  the  sale,  in 
order  to  redeem  the  annuity  out  of  the  purchase-money,  and  her  con- 
currence was  testified  by  the  following  memorandum,  which  was 
printed  at  the  foot  of  ihe  particulars  and  conditions  of  sale.  It  was 
addressed  to  Messrs.  Turner  and  Atherton,  the  auctioneers  employed 
to  conduct  the  sale. 

"  I  do  hereby,  as  the  executrix  of  the  will  of  my  late  husband, 
William  Mitchell  Bloye,  deceased,  authorize  you  to  sell  the  rever- 
sionary interest  referred  to  in  this  particular,  for  not  less  than  900/. ; 
and  when  sold,  I  do  hereby  agree,  out  of  the  purchase-money,  and  in 
consideration  of  the  vendor,  Georgina  Woodman,  administratrix  of 
Elizabeth  Pratt,  deceased,  the  annuitant,  consenting  to  the  sale  thereof 
at  the  said  sum  of  900/.,  to  redeem  the  annuity  above  referred  to, 
upon  the  understanding  that  the  balance  of  the  purchase-money  of 
the  above-mentioned  property,  after  the  payment  of  your  and  all 
other  charges  and  expenses,  be  paid  over  to  me  as  such  executrix. 
Dated  17th  September,  1846." 

The  sale  took  place  on  the  19th  September,  1846,  at  the  Norfolk 
Hotel,  in  Norwich.  Among  the  persons  who  attended  were  Mr. 
Trundle  and  Mr.  Lake,  the  trustees  of  the  will  of  Francis  Bloye. 
The  property  was  purchased  by  Mr.  Atkins,  as  agent  for  Mr.  Robert 
Barker,  for  the  sum  of  900/.  The  conditions,  with  particulars  annexed, 
were  duly  signed,  and  a  sum  of  180/.  was,  in  accordance  with  one  of 
these  conditions,  paid  down  as  a  deposit 

An  abstract  of  the  title  of  Mrs.  Woodman,  as  vendor,  was  afterwards 
delivered  by  Hughes  to  Mr.  Herbst  Lake,  the  solicitor  appointed  by 
Barker,  who  thereupon  required  Hughes  to  furnish  a  copy  of  the  me- 
morial of  the  annuity  deed,  which  being  declined,  the  purchaser's 
solicitor  made  an  inspection  of  the  memorial  itself  as  enrolled  in 
Chancery,  and  found,  as  he  stated,  that  the  memorial  was  invalid  in 
two  essential  particulars :  1st,  that  whereas  the  annuity  was  granted 
for  the  lives  of  four  persons,  the  memorial  stated  the  annuity  to  be 
granted  for  the  life  of  William  M.  Bloye,  the  grantor ;  and  2dly,  that 
whereas  the  consideration  expressed  by  the  deed,  to  be  paid  for  the 
grant  of  the  said  annuity,  was  600/.,  the  memorial  stated  the  consid- 
eration to  be  sums  amounting  to  510/.,  only.  Mr.  H.  Lake  commu- 
nicated this  objection  to  Overton  and  Hughes,  and  gave  notice  that 
his  client  declined  to  complete  the  purchase. 

Mr.  Hughes  then  determined  to  purchase  the  property  on  account 
of  himself  and  partner,  at  the  amount  at  which  Barker  had  purchased 
it.  On  the  4th  November,  1846,  Mrs.  Hillman,  acting  apparently 
under  their  advice,  went  to  Doctors'  Commons  and  proved  her  bus- 
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band's  will.     She  afterwards  received  from  them  the  following  cash 
account: — 

Mrs.  Hfflmaa  in  account  with  Messrs.  Overton  and  Hughes. 

1846,  November  27.  Purchase-money £900    0    0 

Repurchase  of  annuity £600    0  0 

Interest  to  6th  of  December  next  79  10  0 
Messrs.  Turner  and  Atherton's 

charges 53    0  0 

Mr.  Sewell's  ditto 2    70 

Messrs.  Tebb's  ditto 9  116 

Messrs.  O.  and  H 85    0  0 

Balance  this  day  handed  over  to 

you 120  11  6 


£900    0  0 


£900    0    0 


The  deed  of  assignment  was  dated  on  the  27th  November,  1846, 
and  purported  to  be  made  between  Georgina  Woodman,  of  the  first 
part,  James  Httlman  and  Ann  Susanna,  his  wife,  of  the  second  part, 
and  William  Lewis,  of  the  third  part  The  deed  stated  the  purchase 
of  the  reversionary  interest  at  the  price  of  9001,  out  of  which  were 
to  be  paid,  in  repurchase  of  annuity  and  satisfaction  of  all  arrears, 
the  sum  of  679/.  10s.  Georgina  Woodman,  William  Hillman,  and 
his  wife,  concurred  in  the  assignment  thereby  intended  to  be  made, 
and  the  deed  then  purported  to  assign  all  the  reversionary  interest  in 
question  to  Lewis.  On  the  1st  of  December,  a  copy  of  this  deed 
and  a  copy  of  Mrs.  Hillman's  authoritvto  the  auctioneer  to  sell  were 
sent  to  Mr.  H.  Lake,  the  solicitor  for  Barker,  as  constituting  a  good 
title ;  but  Mr.  Lake  refused  to  accept  such  title,  and  on  the  5th  Be* 
cember,  called  for  a  return  of  the  deposit  and  costs,  which  he  then 
received. 

On  the  14th  of  September,  1847,  Sir  Robert  Bloye,  the  tenant  for 
life,  died,  and  the  trustees  under  F.  Bloye's  will  then  proceed  to  col- 
lect the  funds.  Messrs.  Overton  and  Hughes  served  notice  on  the 
trustees  to  pay  over  W.  M.  Bloye's  share  to  them,  which  the  trustees 
declined  to  do,  but  paid  the  money  into  court,  under  the  10  &  11 
Vict  c.  96.  The  sum  thus  paid  in  amounted  to  1,7704. 1*.  9cL  A 
petition  was  then  presented  by  Overton  and  Hughes  and  Lewis  to 
the  court,  under  the  above  statute,  praying  that  the  fund  might  be 
paid  out  to  Mr.  Hughes.  This  petition,  of  which  due  notice  was 
given  to  all  the  parties,  stated  the  above  facts,  and  alleged  that  the 
contract  carried  into  effect  by  the  assignment  was  made  with  Over* 
ton  and  Hughes,  Lewis  being  a  trustee  for  them,  This  petition - 
came  on  for  hearing,  before  the  Vice- Chancellor  of  England,  on  the 
2d  of  March,  1849,  when  the  counsel  for  both .  parties  submitted  to 
be  bound  by  the  order  on  the  petition  in  the  same  way  as  if  a  cross 
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petition  had  been  presented.  His  honor,  after  hearing  arguments  on 
both  sides,  made  an  order,  directing  that  the  costs  of  the  trustees 
should  be  taxed,  and  should  be  paid  out  of  the  fund,  and  that  the 
residue  of  the  sum  of  1,770/.  1*.  9d.  should  be  paid  out  to  Mr.  Hughes. 
Under  this  order,  a  sum  of  122.  5*.  Id.  baying  been  deducted  for  the 
trustees9  costs,  the  sum  of  1,757/.  16s.  8d.  was  paid  out  accordingly. 
On  the  14th  of  March,  Hillman  and  his  wife  presented  an  appeal  to 
Lord  Chancellor  Cottenham,  praying  that  so  much  of  the  Vice- Chan- 
cellor's order  as  directed  that  the  money  should  be  paid  out  of  court 
might  be  reversed.  On  the  10th  of  November,  1849,  on  the  hearing 
of  this  petition  of  appeal,  the  Lord  Chancellor  made  an  order  reciting 
the  petition,  and  also  reciting  that  the  parties  had  submitted  before 
the  Vice-Chancellor  of  England  to  be  bound  by  the  order  made  on 
the  said  petition  in  the  same  way  as  if  a  cross  petition  had  been  pre- 
sented by  Hillman  and  the  others,  and  directed  that  the  order  of  the 
Vice-Chancellor  should  be  reversed,  and  the  petition  of  Overton  and 
Hughes  be  dismissed  with  costs.  The  order  then  proceeded  as  fol- 
lows :  — 

"  His  lordship  considering  that  the  deed  dated  the  27th  day  of  No- 
vember, 1846,  in  the  said  petition  mentioned,  is  invalid  as  between 
the  said  appellants,  James  Hillman  and  Ann  Susanna  his  wife,  and 
the  said  William  Lewis,  William  Overton,  and  David  Hughes,  as  an 
assignment  by  the  said  appellants,  James  Hillman  and  Ann  Susanna 
his  wife,  of  the  reversionary  interest  thereby  purported  to  be  assigned 
to  the  petitioner,  William  Lewis,  it  is  ordered  that  the  said  William 
Overton  and  David  Hughes  do  repay,  on  or  before  the  19th  day  of 
December  next,  the  sum  of  1,757J.  16s.  8i  (being  the  amount  received 
out  of  court  under  the  order  hereby  reversed)  into  the  bank,  with  the 
privity  of  the  Accountant-General  of  this  court,  to  be  entitled  * In 
the  matter  of  the  trusts  of  Bloye's  estate,  the  share  of  William 
Mitchell  Bloye,'  subject  to  the  further  order  of  this  court ;  and  the 
said  money,  when  paid  in,  is  not  to  be  paid  out  without  notice  to 
the  said  William  Overton  and  David  Hughes ;  and  the  said  order  is 
to  be  without  prejudice  to  any  question  as  to  any  liability  of  the  said 
William  Overton  and  David  Hughes  to  pay  interest  on  the  said  sum 
hereby  ordered  to  be  repaid  by  them  during  the  time  the  same  has 
been  and  may  be  in  their  hands ;  and  it  is  ordered,  that  the  appel- 
lants, James  Hillman  and  Ann  Susanna  his  wife,  and  also  the  said 
William  Overton  and  David  Hughes,  be  at  liberty  to  make  respec- 
tively such  application  to  the  court  in  the  premises  as  they  may  be 
advised." 

The  appeal  to  this  house  was  brought  against  this  order. 

On  the  7th  of  January,  1860,  Hillman  and  the  parties  claiming  to 
be  entitled  as  against  Overton  and  Hughes  presented  a  petition  to 
the  Lord  Chancellor,  in  conformity  with  the  leave  reserved  at  the 
conclusion  of  his  lordship's  order,  setting  forth  all  the  facts,  and  pray- 
ing "  That  the  said  deed,  bearing  date  the  27th  day  of  November, 
1846,  hereinbefore  mentioned,  might  be  considered,  and  if  necessary, 
declared  by  the  said  court  invalid  and  inoperative  as  an  assignment 
to  the  appellant  William  Lewis  by  the  respondent  James  Hillman 
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and  Ann  Susanna  his  wife,  of  the  reversionary  interest  therein  in  that 
behalf  mentioned,  and  that  the  annuity-deed,  dated  the  6th  day  of 
April,  1840,  might  likewise  be  considered,  and  if  necessary,  declared 
by  the  said  court  to  have  been  null  and  void  as  against  the  said 
William  Mitchell  Bloye,  and  to  be  now  null  and  void  against  the 
now  respondents  the  petitioners,  and  that  all  proper  directions  conse- 
quent thereon  respectively  might  be  given  by  the  said  court,  and  fur* 
ther  praying  that  the  sum  of  1,770/.  Is.  9tL  cash  in  the  Bank  of 
England,  in  the  name  of  the  Accountant-General  of  the  said  court, 
with  such  interest  as  might  be  ordered  to  be  paid  by  the  said  now 
appellants,  Messrs.  Overton  and  Hughes,  as  thereinafter  prayed,  after 
making  due  provision  for  the  payment  thereout  to  the  said  Messrs. 
Overton  and  Hughes  or  otherwise,  as  the  said  court  should  consider 
proper,  of  such  amount  as  should  appear  to  be  the  balance  of  what 
was  actually  advanced  and  paid  by  the  said  annuitant,  Elizabeth 
Pratt,  therein  before  mentioned,  to  or  for  the  use  of  the  said  William 
Mitchell  Bloye,  deceased,  as  and  for  the  consideration  for  the  grant  of 
such  annuity,  with  such  interest  thereon  as  the  said  court  should  con- 
sider proper." 

On  the  5th  of  February,  1860,  Messrs.  Overton  and  Hughes  like- 
wise presented  a  petition  to  the  Lord  Chancellor,  in  which  they  recited 
the  above  facts,  and  the  appeal  to  this  house,  and  the  petition  pre- 
sented to  the  Lord  Chancellor  on  the  7th  of  January  preceding,  by 
Hillman  and  the  other  parties,  and  stated  that  such  petition  was  set 
down  for  hearing  before  the  Vice-Chancellor;  but  that  there  was  a 
valid  defence  against  the  allegations  thereof,  and  that  at  all  events 
the  petitioners  (Overton  and  Hughes)  were  entitled  to  be  paid  out 
of  the  said  fund  the  9002.,  with  interest  at  five  per  cent,  pot  annum, 
together  with  their  costs  relating  to  the  indenture  of  the  27th  Novem- 
ber, 1846,  and  also  incident  to  this  and  the  other  petition.  They 
therefore  prayed  that  this,  their  petition,  might  be  heard  along  with 
that  of  Hillman  and  others,  or  that  they  might  be  directed  to  insti- 
tute, within  a  limited  time,  a  suit  touching  the  matters  alleged,  and 
in  default  thereof,  that  the  sum  of  l,770l  Is,  9cL  might  be  paid  out 
of  court  to  the  petitioner  David  Hughes.  Or  that  in  case  the  court 
should  make  an  order  for  the  payment  out  of  court  of  any  part  of 
the  said  fund,  then  that  Hillman  and  the  others  should  give  security 
for  the  repayment  thereof;  and  that,  also,  in  such  case,  the  sum  of 
900/.,  with  interest  from  the  27th  of  November,  1846,  until  payment, 
at  five  per  cent,  and  the  costs  of  the  petitioners  relating  to  the  inden- 
ture of  the  27th  November,  1846,  and  the  costs  of  the  petitioners 
relating  to  this  application,  and  to  the  application  of  Hillman  and 
the  others,  should  be  ordered  to  be  paid  to  the  said  David  Hughes 
out  of  the  said  fund. 

Stuart  and  Grimes  for  the  appellants. 

BetheU  and  Roger*,  for  the  respondents,  were  not  called  on  to* 
address  the  house. 
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Lord  Chanob&lob.  My  lords, — I  think  that  in  this  case  it  will 
not  be  necessary  for  your  lordships  to  call  on  the  respondents'  coun- 
sel. It  is  impossible  to  entertain  any  doubt  on  the  merits  of  the  case, 
or  on  the  questions  of  form  which  have  been  submitted  to  your  lord- 
ships. The  merits  of  the  case  lie  in  a  very  small  compass.  The 
property  in  question  was  a  reversionary  interest  in  one  fifth  part  of 
the  estate  of  Francis  Bloye,  which  was  to  come  to  Mrs.  Hillman,  as 
the  administatrix  and  widow  of  William  Bloye,  deceased,  under  the 
will  of  her  first  husband.  Mrs.  Hillman  had  married  a  second  time. 
She  was  the  wife  of  a  man  who  was  very  ill  at  the  time  of  this 
transaction,  who  was  confined  to  his  bed,  and  who  was  besides  not 
able  to  read  or  write,  and  she  was  herself  in  a  low  condition  of  life, 
not  able  to  employ  any  proper  solicitor  to  assist  her.  She  was  occa- 
sionally assisted,  it  is  true,  by  the  cleric  of  an  attorney,  but  not  by 
any  regular  professional  man. 

The  person  to  whom  this  property  had  originally  belonged,  had 
granted  an  annuity  of  42L  a  year  to  Mrs.  Pratt,  which  annuity  ulti- 
mately became  vested  in  a  Mrs.  Woodman.  It  was  not  for  a  very 
large  sum;  the  purchase-money  was  only  600/.  In  the  deed  of 
annuity  there  was  a  power  of  sale,  in  case  the  annuity  should  fall 
into  arrear.  The  interest,  therefore,  which  Mrs.  Hillman  had  in  this 
property,  bequeathed  to  her  by  her  husband,  was  only  the  remainder 
of  the  fifth  part  of  his  share  of  Francis  Bloye's  property,  after  the 
payment  of  the  annuity  and  repurchase  of  it,  with  interest  and  costs. 
The  annuity  fell  into  arrear,  and  a  sale  of  the  reversionary  interest 
on  which  it  was  secured  was  proposed.  Mrs.  Hillman  became  alarmed 
at  the  expenses  to  which  she  might  be  put,  and  she  offered  to  take  a 
very  moderate  sum  for  her  interest  in  the  property  on  which  this 
annuity  was  secured,  if  the  parties  entitled  to  sell,  or  whom  she  be- 
lieved to  be  entitled  to  sell  the  property,  would  give  her  that  sum. 
Her  offer,  however,  was  refused. 

Messrs.  Overton  and  Hughes,  the  solicitors  who  were  to  manage 
this  sale,  were  the  solicitors  of  the  annuitant,  and  not  of  Mrs.  Hill- 
man. The  annuity  being  in  arrear,  it  was  determined  to  sell  the 
property  under  the  power  of  sale,  and  they  set  about  the  matter  in  a 
very  regular  way.  I  have  nothing  to  find  fault  with  them  in  the  way 
in  which  they  commenced  the  proceedings,  though  I  have  much  to 
find  fault  with  in  regard  to  the  manner  in  which  they  afterwards  con- 
ducted themselves  during  these  proceedings.  The  commencement 
was  regular,  and  free  from  all  objection.  They  proposed,  under  the 
power  of  sale,  to  sell  this  property,  and  they  took  steps  for  that  pur- 
pose, and  in  doing  so  incurred  considerable  costs.  Their  own  costs, 
which  were  charged  not  to  Mrs.  Hillman,  who  did  not  employ  them, 
but  to  Mrs.  Woodman,  the  administatrix,  who  was  their  client, 
lessened  the  balance  to  be  received  from  the  purchase-money  when 
the  sale  should  have  been  effected.  At  the  sale  itself,  of  which  I 
must  say  something  presently,  a  Mr.  Barker  became  the  purchaser  of 
the  property  for  the  sum  of  900/.  It  is  sworn  that  the  property 
was  well  worth  600/.  or  700L  more,  and  would  have  no  doubt  fetched 
that  larger  sum  if  every  thing  relating  to  the  title  had  at  that  time 
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been  perfect.  That  satisfies  me  that  the  sale  afterwards  made  for 
9001.  was  made  at  an  under  value,  and  that  it  would  not  have  taken 
place  except  under  the  circumstances  which  existed  in  this  case* 
Messrs.  Overton  and  Hughes  must  early  have  been  of  opinion  that 
there  was  a  doubt  in  respect  to  their  title  to  sell  this  property.  The 
sale  was  advertised  in  a  way  which  in  itself  very  distinctly  shows 
who  was  the  person  put  forward  as  the  seller,  for  I  find  in  the  4th 
condition  of  sale  these  words :  "  4th.  The  vendor,  who  is  the  admi- 
nistrator of  a  person  who  was  an  annuitant,  and  is  now  selling  under 
a  power  of  sale  contained  in  the  annuity-deed,"  dec. 

The  annuity-deed  was  enrolled  under  the  act  of  parliament  which  I 
bad  the  satisfaction  to  draw;  and  which  contains  provisions  very  much 
for  the  public  advantage.  That  act  has  a  schedule  of  a  very  ample 
kind,  and  if  the  form  of  that  schedule  had  been  followed,  this  pro- 
perty would  have  retained  its  full  value,  and  this  mass  of  litigation 
would  have  been  avoided.  It  is  impossible,  except  by  great  neglect, 
to  commit  a  mistake  in  respect  of  the  forms  of  the  act  of  parliament; 
but  somebody  ox  other  had  been  neglectful.  The  persons  guilty  of 
the  neglect  contrived  to  mistake  the  terms  of  the  act,  to  register  im- 
proper sums,  to  be  otherwise  neglectful,  and  in  that  way  the  annuity 
was  not  worth,  as  an  annuity,  and  the  power  of  sale  it  contained  was 
not  worth,  as  a  power  of  sale,  the  parchment  upon  which  they  were 
written. 

Messrs.  Overton  and  Hughes  must,  at  an  early  period  of  the  busi- 
ness, have  discovered  something  of  this  objection,  for  they  applied  to 
Mrs.  Hillman,  who  was  not  a  party  to  the  sale,  and  as  to  whom  the 
Bale  was  made  adversely,  and  they  got  from  her  an  authority  which, 
considering  that  she  was  without  a  regular  professional  adviser,  they 
ought  not  to  have  attempted  to  obtain.  So  late  as  the  17th  of  No- 
vember, the  sale  being  then  about  to  take  place  in  a  few  days  after* 
wards,  they  obtained  from  her  a  consent  to  that  sale.  That  consent 
is  in  these  terms.  [His  lordship  read  it]  Why  should  she  consent 
to  the  sale  at'this  sum  ?  Why  should  her  consent  to  sell  at  that  sum 
be  asked  at  all  ?  If  the  annuity-deed  was  valid,  she  was  not  entitled 
to  refuse  a  sale  because  the  property  did  not  reach  a  certain  sum. 
On  the  face  of  this  consent,  what  does  it  amount  to  but  a  confirma- 
tion of  that  invalid  title  to  sell,  upon  which  they  pretended  to  put  up 
the  property  for  sajle  ?  They  were  bound  to  know  —  they  must  have 
known,  that  the  title  to  sell  was  invalid.  Then  they  got  a  consent 
from  this  Mrs.  Hillman,  that  she  would  take  "  the  balance  of  the  pur- 
chase-money of  the  above-mentioned  property,  after  payment  of  your 
and  all  other  charges  and  expenses." 

Thia  is  not  all.  After  the  sale  she  is  called  upon  to  make  this 
declaration :  "  I,  Ann  Susanna  Hillman,  the  wife  of  James  Hillman, 
do  solemnly  and  sincerely  declare  that  I  am  the  widow  of  William 
Mitchell  Bioye,  deceased,  and  that  I  am  the  wife  of  the  said  James 
Hillman,  and  that  the  said  William  Mitchell  Bloye  departed  this  life 
on  the  fourth  day  of  June,  1840,  and  was  buried  at  the  parish  church 
'of  Bethnal  Green,  in  the  county  of  Middlesex,  and  that  the  property 
comprised  in  such  particulars  of  sale  was  sold  by  public  auction  for 
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the  sum  of  900*.,  and  subsequently  resold  for  the  like  sum  of  9001., 
and  that  the  amount  thereunto  annexed,  marked  with  the  letter  B. 
has  been  examined  by  me,  and  that  the  same  is,  to  the  best  of  my 
belief,  correct  and  right,  and  the  payments  therein  referred  to  were  at 
my  request"  So  that  this  woman,  without  the  least  professional 
advice  to  assist  her,  is  asked,  after  the  sale,  to  say  that  there  had  been 
a  proper  sale  and  resale  of  this  property,  and  that  what  had  been 
done  was  perfectly  right ;  and  then  we  find  that  the  account,  of  which 
we  have  heard  so  much,  is  accepted  by  her  as  correct.  It  is  said  that 
this  shows  that  she  had  received  information  of  the  real  nature  of 
the  transaction,  and  that  she  knew  that  Overton  and  Hughes  were 
the  purchasers.  How  was  she  to  know  this  ?  They  were  acting  at 
this  time  as  if  they  were  her  solicitors,  the  persons  through  whose 
hands  the  money  was  to  reach  her  own ;  but,  reaching  their  hands, 
payments  were  to  be  first  of  all  made  from  it,  and  after  those  pay- 
ments had  been  satisfied,  the  residue  was  to  be  handed  over  to  her. 

Now  the  probability  is,  that  such  a  transaction  as  this  was  never 
before  seen  in  a  court  of  equity.  At  that  very  time  the  property  was 
sold  to  Barker,  and  the  sale  to  him  waB  not  rescinded ;  so  that  if 
Mrs.  Hillman  was  the  seller  of  the  property,  it  having  been  once  sold  to 
Barker,  and  that  sale  not  having  been  rescinded,  and  then  again  sold 
to  somebody  else,  she  was  left  exposed  to  an  action  by  Barker  upon 
the  original  contract  with  him. 

Can  there  be  a  more  improper  mode  of  conducting  such  a  transac- 
tion? I  do  not  wish  to  give  pain  to  any  one,  but  I  am  forced  to 
make  these  observations.  Can  any  thing  be  more  improper  than 
reselling  property  whilst  a  previous  contract  for  sale  remains  unre- 
scinded,  and  selling  that  property  as  if  it  was  unfettered  and  unbound 
by  any  previous  stipulations  ?  What  was  the  meaning  of  this  trans- 
action ?  What  was  it  for  ?  What  was  the  purpose  of  the  machinery 
thus  brought  into  play  ?  I  think  I  can  see.  As  a  lawyer  I  cannot 
shut  my  eyes  to  it.  They  found  from  Mr.  Lake's  letter  that  an 
objection  existed  to  this  annuity,  and  they  knew  that  on  account  of 
that  objection  the  sale  itself  was  void,  and  that  it  could  not  be  carried 
into  execution  by  them  as  representing  Mrs.  Woodman.  They  there- 
fore hit  upon  the  expedient  that  has  led  to  this  litigation.  They 
thought  that  if  they  could  get  Mrs.  Hillman,  a  poor,  ignorant  woman, 
without  advice,  whose  husband  was  incapable  of  knowing  any  thing 
or  assisting  her  in  the  matter,— they  thought  if  they  could  get  her 
to  bring  her  title  in  aid  of  their  own,  they  should  be  able  to  send  this 
attestation  of  their  authority  to  Mr.  Barker,  and  induce  him  to  accept 
the  property  as  a  purchaser.  That  which  is  stated  in  this  declaration 
is  not  worthy  of  the  slightest  notice.  They  had  a  deposit  in  hand 
upon  the  sale  to  Mr.  Barker.  At  the  moment  when  they  obtained 
from  her  this  declaration,  they  held  in  their  own  hands  the  deposit  on 
the  sale  which  had  been  unrescinded,  and  which,  if  Mr.  Barker  had 
thought  fit  to  enforce  against  her,  he  could  have  enforced,  and  she 
must  have  paid  every  shilling  of  the  costs.  They  thought  if  they* 
could  get  the  property  in  this  way  out  of  Mrs.  Hillman's  hands  into 
their  own,  that  though  the  annuity  itself  might  be  void,  they  would 
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be  able  to  make  a  good  title  to  tbe  property.  She  was  therefore  seat 
for.  The  deed  of  assignment  to  Lewis  was  prepared.  The  deed 
was  not  read  to  her, —  she  was  called  on  to  execute  it.  What  is 
that  deed  ?  It  is  a  regular  deed  of  purchase  by  Lewis,  who  turns 
out  to  be  Overton  and  Hughes'  cleric,  and  who  advanced  as  much  of 
the  purchase-money  of  that  property  as  any  of  your  lordships  did. 
He  was  put  forward  as  the  real  purchaser.  In  that  deed  it  is  first 
stated  that  she  contracted  to  sell,  then  that  she  sold,  to  Lewis.  Both 
these  statements  are  equally  false.  She  is  then  made  to  admit  the 
payment  of  the  purchase-money,  and  to  give  receipts  for  it.  They 
then  go  to  Mr.  Lake,  who  represents  Mr.  Barker  in  the  transaction ; 
but  before  doing  that,  they  are  forced  to  again  make  use  of  Mrs. 
Hillman.  She  is  made  to  prove  the  will  of  her  husband  in  order  to 
enable  her  to  make  good  their  title  to  the  property  through  her.  If 
their  title  to  sell  on  behalf  of  Mrs.  Woodman,  the  annuitant,  had 
been  good,  which  they  assumed  in  the  first  notice  of  sale,  it  would 
not»have  been  necessary  for  Mrs.  Hillman  to  take  out  this  probate ; 
and  thus  unnecessary  expenses  were  thrown  on  her,  and  on  her  only, 
though  it  was  not  for  her  interest  that  the  property  should  be  sold, 
and  though  she  had  no  person  to  advise  and  assist  her,  and  did  not 
know  what  she  was  doing.  Why  are  these  expense*  incurred  1  In 
order  to  make  good  their  title  to  dispose  of  the  property,  to  make 
a  good  title  for  the  benefit  of  Overton  and  Hughes,  who  had  then  all 
the  transactions  in  their  own  hands. 

Your  lordships  have  been  told  that  this  was  a  fair  transaction,  and 
that  the  order  made  in  the  court  below  was  a  harsh  order.  With  that 
order  I  entirely  concur.  I  agree  that  the  deed  is  invalid,  that  it  is  not 
worth  the  ink  with  which  it  is  written.  These  parties  knew  it  to  be 
invalid,  and  their  conduct  showed  that  they  did  so.  Their  conduct 
throughout  was  a  scheme  to  ma&e  Mrs.  Hillman  concur  in  the  sale 
of  the  property  at  all  events,  so  as  to  avoid  the  effects  of  the  original 
blunder  in  the  enrolment  of  the  annuity-deed.  Suppose  Barker  had 
brought  an  action  on  his  contract,  in  what  situation  would  those  par- 
ties have  been  placed  ?     They  would  have  been  liable  to  him. 

Then  it  is  said  that  what  Mrs.  Hillman  did,  she  did  with  full  no- 
tice. I  have  read  these  papers,  my  lords,  with  some  care,  and  I  can- 
not see  that  she  had  any  notice  to  inform  her  of  what  she  was  really 
required  to  do.  I  cannot  see  that  she  had  any  such  notice  as  equity 
considers  necessary  in  cases  of  this  kind,  regard  being  had  to  the 
situation  in  which  she  stood.  She  was  sent  for  to  Overton  and 
Hughes'  office.  She  was  without  an  attorney.  She  did  not  know 
what  she  was  about  She  was  required  to  sign  a  very  important 
deed*  She  had,  however,  some  notion  that  there  was  something 
irregular,  and  she  asked  about  the  purchase.  Your  lordships  are 
aware  that  she  already  knew  that  there  had  been  a  sale,  and  that  that 
sale  was  not  completed,  and  that  there  had  been  a  resale ;  she  asked 
who  was  the  purchaser.  What  was  the  answer  to  her  inquiry? 
Hughes  did  not  say  to  her  that  Barker  could  be  forced  to  complete 
the  sale,  or  that  the  sale  to  him  was  perfect;  but  Hughes  said  that 
difficulties  arose  in  transactions  of  this  kind,  "  That  on  sales  of  re- 
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versionary  property  there  nearly  always  were  objections  or  difficulties; 
but  that  the  title  in  this  instance  was  as  good  as  could  usually  be  given 
to  that  kind  of  property ;  and  that  the  reversion  was  still  for  sale  to 
any  one  who  chose  to  give  900/.  for  it,  or  words  to  that  effect." 

Now,  my  lords,  Mr.  Hughes,  who  gave  her  all  this  information, 
was  bound  to  tell  the  truth ;  he  was  bound  to  tell  her  that  he  and  his 
partner  were  the  purchasers ;  and  had  become  so  as  a  mere  channel 
to  enable  them  to  sell  to  Barker.  He  did  not  do  this ;  but  when 
Hughes  had  thus,  as  he  thought,  got  rid  of  the  difficulty,  he  again 
applied  to  Lake,  who,  however,  said  he  would  hot  look  at  the  title. 
Why  not  ?  It  was  as  good  a  title,  as  a  legal  title,  as  any  man  could 
have;  but  it  was  obtained  from  Mrs.  Hillman  without  sufficient 
knowledge  on  her  part,  and  therefore  Mr.  Barker  himself,  if  he  had 
afterwards  become  the  purchaser,  would  not  have  been  safe  in 
equity. 

We  are  told  that  Mr.  Hughes  was  surprised,  that  he  labored  under 
a  difficulty,  that  he  had  not  proper  means  of  laying  evidence  before 
the  court,  and  that  there  ought  to  have  been  a  bill  filed.  Why  did 
not  he  file  a  bill?  He  presented  a  petition  ;  and  upon  what  did  he 
support  his  petition  ?  Upon  his  own  affidavit  Was  there  any  re* 
striction  upon  what  he  had  to  say  ?  None.  He  said  what  he  liked. 
Is  not  he  competent  to  state  his  own  case  ?  Perfectly  so;  but  his 
case  did  not  bear  stating.  That  is  the  only  reason  why  upon  the 
affidavit  you  find  so  much  ambiguity.  It  was  not  the  power  of 
stating  that  he  wanted,  but  it  was  caution  on  his  part  not  to  state 
the  case.  What  does  he  state  in  his  affidavit  ?  "  That  apprehend- 
ing the  purchase  would  go  off,  Messrs.  Overton  and  Hughes,  to  do 
an  act  of  kindness  and  benevolence  to  Mrs.  Hillman,  agreed  to  take 
the  property."  But  the  power  to  do  this  they  did  not  possess.  There 
was  no  contract.  To  a  contract  there  must  be  two  persons.  Two 
minds  are  essential  to  constitute  a  contract.  For  a  contract  of  this 
sort,  there  must  be  not  only  a  buyer  but  a  seller ;  and  upon  this  oc* 
casion  there  was  a  buyer,  no  doubt,  in  one  sense  of  the  term,  but 
there  was  no  seller.  Contract,  my  lords,  there  was  none ;  but  con* 
trivauoe  there  was,  in  order  to  obtain  a  good  title  from  this  woman, 
so  as  to  give  validity  to  the  acts  that  had  taken  place  to  enable  these 
parties  to  complete  the  sale  of  the  property. 

I  should  not  have  thought  so  ill  as  I  do  of  this  case ;  indeed,  I 
should  have  thought  there  was  some  excuse,  i£  when  the  transaction 
had  miscarried,  when  the  purchaser  had  said  "  I  shall  not  take  this 
title,"  Hughes  had  said  to  Mrs.  Hillman,  "  We  have  tried  to  make  a 
good  title ;  the  object  has  failed ;  here  is  your  property,  if  you  like 
to  take  it"  But  instead  of  that,  finding  that  the  property  was  of 
more  value  than  the  sum  paid  for  it,  they  have  insisted  upon  their 
own  title  as  purchasers :  they  have  adopted  the  course  stated  in  order 
to  obtain  from  this  woman  the  realization  of  that  alleged  contract, 
which,  as  I  have  shown  your  lordships,  was,  in  truth,  no  contract  at 
alL 

It  would  be  useless  to  go  through  any  more  of  these  facts.     I  have 
looked  into  every  item  of  every  account,  and  every  fact  tells  stronger 
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and  stronger  against  the  case  of  Overton  and  Hughes.  It  shows  the 
manner  in  which  they  were  dealing  with  Mrs.  Hillman  to  get  her 
assent  to  a  transaction  she  did  not  understand.  It  is  said  that  Mr. 
Hillman  must  have  sanctioned  this  proceeding.  But  he  is  a  poor 
man,  lying  on  his  bed,  and  utterly  incapable  of  writing  or  reading ; 
and  the  attorney's  clerk  takes  the  deed  to  him  and  obtains  his  signa- 
ture without  attempting  to  read  to  him  a  single  word  of  that  deed. 
The  deed  was  executed  by  Hillman  and  his  wife  without  their  hav- 
ing heard  a  single  word  of  it  read  to  them,  and  without  their  know- 
ing a  single  syllable  of  its  contents. 

I  have  been  surprised,  I  confess,  at  this  matter  being  pursued, 
when  the  rules  of  equity  are  so  clear.  No  man  in  a  court  of  equity 
is  allowed  himself  to  buy  and  sell  the  same  property.  He  cannot 
sell  to  himself.  Even  in  the  case  of  a  fair  trustee,  he  cannot  sell  to 
himself.  If  he  has  the  power  or  the  trust  to  sell,  he  must  have  some 
one  to  deal  with.  Courts  of  equity  do  not  allow  a  man  to  assume 
the  double  character  of  seller  and  purchaser ;  and  it  is  necessary,  in 
order  to  preserve  the  interests  of  persons  entitled  beneficially  to  pro- 
perly, to  maintain  that  rule.  But  here  is  a  case  which  goes  infi- 
nitely beyond  that.  I  should  lay  it  down  as  a  rule,  my  lords,  that 
ought  never  to  be  departed  from,  that  if  an  attorney  or  agent  can 
show  he  is  entitled  to  purchase,  yet,  if  instead  of  openly  purchasing, 
he  purchases  in  the  name  of  a  trustee  or  agent,  without  disclosing  the 
fact,  no  such  purchase  as  that  can  stand  for  a  single  moment  Such  a 
transaction,  to  stand,  must  be  open  and  fair,  and  free  from  all  objec- 
tion. And  if  a  man  purchases,  as  these  appellants  purchased,  by 
putting  forward  a  clerk  of  his  own,  not  as  a  clerk,  not  as  an  agent, 
but  as  an  actual  bond  fide  purchaser  upon  an  absolute  and  independ- 
ent contract,  he  does  that  which,  the  moment  it  is  stated,  renders  the 
deed  powerless  for  the  purpose  for  which  it  was  framed  and  executed; 
and  the  court  will  hold  the  parties  responsible  for  every  thing  that  re- 
sults from  it  If,  therefore,  a  bill  had  been  filed,  and  this  contract 
had  been  attempted  to  be  set  up,  and  it  had  come  before  your  lord- 
ships, I  cannot  hesitate  to  say  that  you  would  have  rescinded  that 
contract,  and  thrown  the  whole  costs  of  the  proceeding  upon  the  par- 
ties who  had  entered  into  it 

My  lords,  without  further  travelling  into  this  portion  of  the  case, 
for  it  really  admits  of  no  doubt, — the  further  it  is  investigated  the 
more  open  to  objection  it  proves, —  I  come  to  another  part  of  it 
What  is  the  objection  in  point  of  law  ?  It  is  that  this  decision  was 
made  on  a  petition  under  the  statute,  and  not  on  a  bill.  The  act  of 
parliament,  10  &  11  Vict  c.  96,  was  passed  for  a  very  good  object,  — 
whether  it  is  free  from  all  objection  or  not  is  not  now  the  question. 
You  have  to  execute  the  laws  here  precisely  as  you  would  do  if  sit- 
ting in  any  court  of  original  jurisdiction.  Your  lordships  are  sitting 
as  a  court  of  equity,  and  you  must  deal  with  this  case  just  as  the 
court  of  equity  ought  to  have  done.  The  Vice- Chancellor  of  Eng- 
land was  led  to  believe,  upon  the  affidavits,  that  this  was  a  real  trans- 
action of  sale,  and  ought  to  be  supported.  The  money  had  been 
paid  into  court  under  the  provisions  of  that  act  of  parliament  which 
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enables  trustees  who  have  money  in  band  to  pay  it  into  court,  and 
then  enables  the  court  to  deal  with  the  money  as  between  the  per* 
sons  clearly  entitled.  The  Yice-Chancellor  made  an  order  giving 
Messrs.  Overton  and  Hughes  the  whole  of  the  money  produced  by 
that  sale  of  the  property.  The  result  of  that  was,  that  they  had  that 
money  for  some  time  in  their  hands.  There  was  then  an  appeal  to 
the  Lord  Chancellor,  and  a  reversal  of  that  decision ;  and  the  Lord 
Chancellor  very  properly  ordered  the  money  to  be  paid  back.  He 
then  declared,  and  properly  declared,  that  the  deed  in  question  was  a 
deed  that  could  not  stand.  Upon  that,  no  judge  in  equity  ought  to 
have  entertained  a  doubt  Then  he  reserved  the  question  of  interest 
payable  upon  that  money  during  the  period  it  was  in  the  hands  of 
Overton  and  Hughes,  and  on  that  point  he  left  the  parties  at  liberty 
to  apply  to  ,the  court 

A  very  grave  question  was  raised  at  your  lordships'  bar  in  regard 
to  the  injustice  committed  upon  Messrs.  Overton  and  Hughes  by  this 
order.  In  the  first  place,  it  is  said  there  is  no  jurisdiction.  I  was 
surprised  to  hear  that  statement,  because  the  act  of  parliament  is 
express  that  the  court  may  make  the  same  order  upon  an  application 
by  petition,  with  the  right  to  re-hear,  and  subject  to  an  appeal,  as  if 
a  regular  bill  had  been  filed  ;  but  reserving  to  the  court  itself,  if  it 
should  think  it  necessary,  to  direct  a  bill  to  be  filed,  and  the  matter 
to  be  solemnly  argued.  That  is  entirely  at  the  discretion  of  the 
court.  The  act  of  parliament  gives  the  same  jurisdiction  to  the 
Lord  Chancellor  upon  that  petition  as  if  a  bill  was  actually  filed.  I 
should  have  very  much  doubted  whether  it  was  necessary  in  such  a 
case  as  this  to  present  a  cross  petition ;  but  there  is  not  a  question 
as  to  the  power  of  rescinding  a  deed  where  a  petition  and  cross  peti- 
tion have  been  presented,  for  upon  the  act  of  parliament  how  else 
can  any  one  be  declared  entitled  to  the  money  ?  One  person  applies 
for  the  money  in  virtue  of  a  supposed  title  to  it,  the  other  denies  that 
title.  You  cannot  order  the  money  to  be  paid  if  the  jurisdiction  to 
deal  with  the  title  does  not  exist  It  is  clear,  that  on  a  petition  and 
cross  petition  an  order  of  this  kind  could  be  made.  Is  a  cross  peti- 
tion necessary  ?  If  it  is,  that  necessity  was  here  dispensed  with,  for 
a  consent  was  given  on  the  part  of  Overton  and  Hughes  that  the 
case  should  be  considered  just  as  if  there  had  been  a  cross  petition 
presented  by  the  respondents.  Then  where  is  the  want  of  jurisdic- 
tion?  Can  any  thing  be  more  clear  than  that  there  was  a  perfect  juris- 
diction, Just  as  good  jurisdiction  as  if  a  bill  had  been  filed  by  Overton 
and  Hughes  in  order  to  receive  the  money  under  this  deed,  and  a 
cross  bill  had  been  filed  in  order  to  set  aside  the  deed  itself. 

Then,  my  lords,  it  is  said,  "  If  there  was  a  jurisdiction,  we  have  not 
had  justice  done ;  at  all  events,  we  are  entitled  to  the  money  we 
have  paid,  and  the  order  of  the  Lord  Chancellor  has  not  provided  for 
that."  So  they  are,  beyond  all  doubt,  entitled  to  some  of  it  For 
example,  to  the  purchase-money  of  the  annuity,  which  might  be  re- 
covered back  in  an  action,  or  which  might  be  deducted  from  the 
money  they  received  out  of  court,  if  that  money  was  still  in  their 
hands.    That  was  very  strongly  put  by  Mr.  Stuart,  and  I  am  much 
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impressed  with  his  view  of  the  case.  It  is,  however,  quite  clear  that, 
at  the  hearing  in  the  court  below,  the  parties  did  not  submit  them- 
selves to  the  order  of  the  court,  asking  to  have  that  money  back  to 
which  alone  they  were  entitled,  because  tbey  were  so  displeased  with 
the  decision,  as  often  happens  in  such  cases,  that  they  did  not  like 
to  take  the  alternative  view  of  the  subject,  to  receive  back  that  to  which, 
if  the  sale  was  successfully  impeached,  tbey  would  be  entitled.  But 
I  cannot  doubt  that,  if  the  Lord  Chancellor,  in  the  court  below,  had 
been  asked  to  give  them  that  which  tbey  were  clearly  entitled  to,  it 
would  have  been  given  to  them  as  a  matter  of  course.  His  lordship, 
by  his  order,  reserved  the  question  of  interest,  and  has  given  to  each 
party  the  liberty  to  apply.  He  has  given  them  the  liberty  to  apply 
for  what  ?  For  the  fund,  according  to  their  interest  in  it  No  doubt 
they  cannot  apply  under  that  order  for  the  money,  as  upon  the  va- 
lidity of  the  contract,  which  is  condemned  by  the  order  itself;  but 
submitting  to  the  order,  (that  is,  to  that  portion  of  the  order  which 
declares  the  contract  a  nullity,)  they  want  no  order  of  your  lordships 
in  this  house.  They  have  only  to  go  before  the  court  and  apply  for 
that  to  which  they  are  entitled.    The  order  of  the  court  below  ex* 

{ressly  reserves  to  them  that  liberty ;  but  I  advise  your  lordships,  as 
would  in  all  these  cases,  it  it  can  be  done  without  great  inconve- 
nience, at  once,  as  far  as  you  can,  to  put  an  end  to  contention,  and 
if  possible  to  arrange  the  terms  upon  which  the  case  is  finally  to 
stand.  I  shall  take  the  liberty  of  moving  that  this  appeal  be  dis- 
missed, with  costs.  But,  notwithstanding  that,  I  am  prepared  to 
advise  your  lordships  to  wind  up  the  matter,  if  you  can,  and  state 
why.     cut  1  wish  srst  to  know  whether  the  parties  desire  it  to  be  so. 

Stuart.     Certainly,  my  lord. 

BethelL  Certainly,  so  far  as  we  are  concerned.  There  were  cer- 
tain petitions  standing  over;  the  whole  matter  may  now  be  arranged 
subject  to  the  costs  upon  those  petitions. 

The  Lord  Chancellor.  Their  lordships  do  not  know  what  the 
contents  of  those  petitions  are. 

BethelL  Tbey  were  petitions  presented  by  us,  after  payment  to 
Overton  and  Hughes  of  the  redemption-money,  and  interest  on  that 
redemption-money,  and  their  costs  and  charges ;  and  charging  them 
with  interest  upon  the  money  taken  out  of  court  during  the  time  that 
it  was  in  their  hands. 

The  Lord  Chancellor.  Will  you  read  to  me,  Mr.  Bethell,  the 
prayer  of  one  of  those  petitions  presented  to  the  court  below,  and  the 
costs  of  which  await  the  present  order  of  this  house. 

BethelL  There  are  two  petitions,  one  by  us  and  one  by  Overton 
and  Hughes,    (He  referred  to  them,  see  ante,  pp.  88,  39.) 
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The  Lord  Chancellor.  *  You  are  going  now  into  that  which  the 
house  will  not  deal  with.  The  question  is,  whether  you  are  content 
to  leave  the  matter  to  the  decision  of  the  house,  so  as  to  prevent  all 
further  litigation  as  regards  the  interest  of  the  fund  they  took  out; 
to  pay  back  the  6002.  and  the  interest  paid.  I  must  say,  decidedly, 
that  some  of  those  costs  ought  not  to  be  allowed ;  nor  can  they  be 
recovered ;  such  as  those  that  were  incurred  in  making  out  Mrs.  Hill- 
man's  title.  It  is  impossible,  with  the  decree  which  their  lordships 
will  pronounce,  that  costs  can  be  allowed.  If  10/.  were  struck  off  the 
costs  paid  in  this  account  B.,  and  the  600/.  were  to  be  taken  as  the 
purchase-money  with  the  interest  paid,  and  those  charges  in  this  ac- 
count were  paid,  minus  the  10/.,  that  would  meet  the  justice  of  the 
case.  I  will  therefore  move  your  lordships,  that  Messrs.  Overton  and 
Hughes  be  paid,  out  of  the  money  in  court,  the  600/.  paid  for  the  re- 
demption of  the  annuity,  and  the  sum  paid  by  them  as  interest,  and 
the  charges  in  account  J},  minus  10/.  Then  I  must  advise  your  lord- 
ships to  charge  Messrs.  Overton  and  Hughes  with  interest  at  4  per 
cent,  for  the  money  taken  by  them  out  of  court  during  the  period  they 
had  it  in  their  possession. 

Stuart.  Does  your  lordship  mean  that  interest  should  be  given 
upon  the  600/.  from  the  date  of  payment? 

The  Lord  Chancellor.  You  must  have  the  interest  while  the 
fund  made  interest 

Stuart  And  we  pay  interest  while  the  fund  was  in  our  possession 
under  the  order  of  court ;  interest  upon  that  at  4  per  cent. 

The  Lord  Chancellor.  The  same  interest  as  while  the  fund  was 
producing  interest. 

Stuart.    It  is  five  per  cent  upon  the  600/. 

The  Lord  Chancellor.  No;  you  cannot  have  that  It  is  at  the 
same  amount  as  you  have  received. 

Order  complained  of  affirmed,  with  variations  and  with  costs. 

An  order,  of  which  the  following  are  the  material  parts,  was  after- 
wards entered  on  the  journals :  — 

That  the  appeal  be  dismissed,  and  that  the  order  of  the  Court  of 
Chancery,  of  the  10th  of  November,  1849,  therein  complained  of,  be 
affirmed ;  and  that  the  appellants  do  pay  to  the  respondents  the  costs 
incurred  in  respect  of  the  appeal ;  and  with  respect  to  two  petitions 
in  the  matter  aforesaid,  presented,  subsequently  to  the  said  order,  to 
the  Court  of  Chancery  by  the  appellants  and  respondents  respectively, 
and  which  are  now  pending  in  the  said  court,  it  is  hereby  further  or- 
dered, that  all  further  prosecution  on  the  said  two  petitions  be  stayed ; 
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?  o^ao  W£?  n1**1***  to  the  fund  in  the  Court  of  Chancery,  being 
IfiZlL  3s.  90.  3  per  cent  consolidated  bank  annuities,  standing  in  the 

name  of  the  Aceountant-General  to  the  credit  of  « In  the  Matter  of 
the  Trusts  of  Bloye's  Estate,  the  Share  of  William  Mitchell  Bloye  " 
being  the  fund  produced  by  the  sum  of  1,770/.  Is.  9d.  cash,  there  be 
paid  to  the  appellant,  David  Hughes,  the  several  sums  next  hereinaf- 
ter mentioned,— the  sum  of  600/.  paid  for  the  redemption  of  the 
annuity  of  42L  granted  to  Elizabeth  Pratt  by  William  Mitchell  Bloye  • 
the  sum  of  79/.  10*.,  interest  thereon  up  to  the  6th  December,  1846  • 
the  mm  of  120/.  Us.  6d.  paid  by  Overton  and  Hughes  to  Ann  Su- 
sanna Hillraan ;  the  sum  of  53/.,  being  the  amount  of  the  auctioneers, 
Messrs,  Turner  and  Atherton's,  charges  in  respect  of  the  sale  of  the 
reversionary  interest  of  Ann  Susanna  Hilman,  in  the  original  peti- 
tion mentioned ;  the  sum  of  2L  Is.,  being  the  charges  of  Mr.  Sewall  in 
respect  of  the  sale ;  the  sum  of  91  11*.  6<L,  being  the  charges  of  Messrs. 
TebbB,  the  proctors  for  the  probate  granted  to  Ann  Susanna  Hill- 
man  of  the  will  of  William  Mitchell  Bloyle,  deceased ;  all  which 
said  several  sums  amount  to  the  sum  of  865/. ;  and  it  is  further  or- 
dered, that  out  of  the  sum  of  357.  in  the  original  petition  mentioned, 
charged  by  the  appellants  Overton  and  Hughes  to  Ann  Susanna 
Hillman  as  professional  charges,  there  be  deducted  the  sum  of  JOi, 
and  that  the  remaining  251.  be  paid  to  David  Hughes  out  of  the  fund 
in  the  Court  of  Chancery ;  and  that  there  be  also  paid  to  David 
Hughes  out  of  the  fund  in  the  court  the  sum  of  12L  5s.  Id.,  being  the 
taxed  costs  of  James  Trundle  and  Machin  Lake,  ordered  to  be  paid 
to  their  solicitor  by  the  order  of  the  Vice-Chancellor  of  the  2d  March, 
1849,  but  which  costs  have  in  fact  been  paid  to  such  solicitor  by  Over* 
ton  and  Hughes  out  of  their  own  funds ;  and  with  respect  to  the  inte- 
rest to  be  allowed  to  Hughes,  it  is  ordered  that  Hughes  be  charged 
with  interest  on  the  sum  of  1,757/1  16*.  8cL  for  the  interval  between 
the  same  having  been  paid  out  of  court  to  Hughes  by  the  order  of 
the  Vice- Chancellor  of  the  2d  March,  1849,  and  its  having  been  re- 
paid by  Overton  and  Hughes  into  court  under  the  order  of  the  10th 
November,  1849,  hereby  affirmed,  that  is  to  say,  from  the  23d  March, 
1849,  until  the  19th  December,  1849,  being  271  days,  and  that  the 
rate  of  interest  be  the  same  which  has  been  produced  by  the  1,770/. 
1*.  9d.  so  invested  in  the  purchase  of  the  3  per  cent.  cons,  bank  annu- 
ities, that  is  to  say,  3/.  2s.  per  centum  per  annum ;  and  that  Hughes 
be  allowed  interest  at  the  safme  rate  on  the  sum  of  865/.  for  such  time 
as  the  sum  of  1,757/.  16s.  8A  shall  have  borne  interest,  that  is  to  say, 
for  the  said  interval  of  271  days,  and  also  from  the  time  at  which  the 
sum  of  1,770/.  Is.  9<L  was  invested  in  the  3  per  cent.  cons,  bank  annu- 
ities until  the  sum  of  865/.  shall  be  paid  thereout  to  Hughes,  as 
herein  directed ;  and  that  the  difference  of  the  interest  hereby  allowed 
to  Hughes  be  paid  to  him  out  of  the  fund  in  court ;  and  it  is  ordered, 
that  so  much  of  the  1,827/.  3s.  9d.  3  per  cent  cons,  bank  annuities  as 
shall  be  sufficient  to  raise  the  sums  of  865/.,  and  25/.,  and  12/.  5s.  Id., 
and  the  difference  of  interest  hereby  ordered  to  be  paid  to  Hughes,  be 
sold,  and  the  sums  so  raised  be  paid  to  him  accordingly ;  that  the 
residue  of  the  bank  annuities,  and  any  dividends  on  the  same  until 
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sale,  and  on  the  residue  thereof  until  transfer,  be  transferred  to  Ann 
Susanna  Hillman,  as  executrix  of  William  Mitchell  Bloye;  and 
that  upon  payment  to  Hughes  of  the  hereinbefore-mentioned  sums 
of  8651,  25/.,  and  121.  5s.  Id,  and  the  difference  of  interest,  the  appel- 
lants to  deliver  up  to  Ann  Susanna  Hillman,  as  such  executrix  as 
aforesaid,  the  annuity-deed  of  the  6th  of  April,  1840,  and  the  assign- 
ment to  William  Lewis,  of  the  27th  November,  1846,  the  probate  of 
the  will  of  William  Mitchell  Bloye,  and  the  indenture  of  mortgage 
of  the  3d  of  June,  1839,  in  the  original  petition  mentioned ;  and  that 
the  appellants  do  cause  satisfaction  to  be  entered  on  the  roll  of  the 
judgment  signed  on  the  warrant  of  attorney  given  collaterally  with 
the  annuity-deed  hereinbefore-mentioned,  the  respondents,  by  their 
solicitor  Mr.  Lake,  undertaking  to  pay  the  costs  out  of  pocket  occa- 
sioned to  the  appellants  thereby ;  and  it  is  further  ordered  that,  with 
this  judgment,  the  matter  be  remitted  back  to  the  Court  of  Chancery, 
to  do  therein  as  shall  be  just  and  necessary  for  giving  the  full  effect 
to  this  judgment.     Lords'  Journals  for  1862, 26th  March,  p.  66. 


George  Stephenson,  plaintiff  in  error,  v.  Henry  Theophilus  Hig- 
ginson, defendant  in  error.1 

February,  18  and  20,  and  July  9, 1851 ;  June  16, 1852. 

Ecclesiastical  Court  —  Proctor  —  Registrar  —  Evidence  —  Prac- 
tice—  Statute,  Construction  of. 

In  construing  an  ordinary  act  of  parliament,  every  word  must  be  understood  according  to 
its  legal  meaning,  unless  the  context  shows  that  the  legislature  has  used  it  in  a  popular  or 
more  enlarged  sense :  but  in  a  penal  enactment,  where  it  is  sought  to  depart  from  the  ordi- 
nary meaning  of  the  words  used,  the  intention  of  the  legislature  that  those  words  should 
be  understood  in  a  larger  or  more  popular  sense  must  plainly  appear. 

The  54  Geo.  8,  c.  68,  s.  9,  prohibits  a  proctor  from  permitting  or  suffering  "  his  name  to  be 
in  any  manner  used  in  any  suit,  the  prosecution  or  defence  of  which  shall  appertain  to  the 
office  of  a  proctor,  or  in  obtaining  probates.of  will,  letters  of  administration,  or  marriage 
licenses"  for  the  benefit  of  any  other  person.  The  10th  section  enacts,  "  that  in  case  any 
person  shall,  in  his  own  name,  or  in  the  name  of  any  other  person,  make,  do,  act,  exercise, 
or  perform  any  act,  matter,  or  thing  whatsoever,  in  any  way  appertaining  or  belonging  to 
the  office,  function,  or  practice  of  a  proctor,  for  or  in  consideration  of  any  gain,  fee,  or 
reward,  or  with  a  view  to  participate  in  the  benefit  to  be  derived  from  the  office,  function, 
or  practice  of  a  proctor,  without  being  admitted  and  enrolled,  he  shall  forfeit  50/. : "  — 

Held,  that,  construing  these  two  sections  together,  the  acts  intended  by  the  latter  section  to 
be  prohibited  were  those  which  were  legally  incident  to  the  office  of  a  proctor ;  not  those 
which,  though  usually  performed  by  him,  were  not  of  right  incident  to'  his  office. 

And,  therefore,  that  a  registrar  of  an  Ecclesiastical  Court,  who,  in  cases  whero  there  was  no 
testamentary  contest,  had  prepared  the  documents,  and  done  the  acts  necessary,  for  obtain- 
ing letters  testamentary,  and  probates  of  wills,  and  other  similar  matters,  had  not  thereby 
Subjected  himself  to  the  penalty  imposed  by  the  10th  section. 

On  the  trial  of  an  action  brought  on  this  statute,  evidence  from  certain  Ecclesiastical  Courts 
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was  tendered,  to  show  that  it  was  customary  for  the  registrar  to  do  these  acts,  and  to 
ceiro  fees  on  account  of  doing  them : — 

Beldy  that  such  evidence  was  properly  admitted. 

The  lords  allowed  the  opinion  of  a  learned  judge,  who  had  been  present  at  the  hearing  of 
the  cause,  bat  who  was  nnable  to  attend  when  the  judges'  opinions  were  delivered,  to  be 
read  by  one  of  his  brethren ;  but  it  was  expressly  declared  that  this  could  not  be  done  as 
a  matter  of  coarse. 

This  was  an  action  of  debt,  for  penalties  under  the  54  Geo.  3,  o. 
6a1 

George  Stephenson  was  a  proctor  of  the  Ecclesiastical  Court  of 
the  bishop  of  Down  and  Connor,  and  Henry  Theophilns  Higginson 
was  registrar  of  the  diocese  of  Down  and  Connor,  but  was  not  a  proc- 
tor of  the  Ecclesiastical  Court  there,  or  of  any  other  Ecclesiastical 
Court  in  Ireland. 

Higginson,  while  such  registrar,  had  been  in  the  habit  of  extracting 
probates  of  wills  where  there  was  no  testamentary  contest,  and  of 
drawing  up  and  engrossing  affidavits  to  verify  the  same,  and, of  per- 
forming various  other  acts  relating  to  the  obtaining  and  procuring  let- 
ters testamentary,  which  belonged,  as  Stephenson  alleged,  to  the  office 


1  54  Geo.  3,  c.  68.  "An  Act  for  the  better  Regulation  of  the  Ecclesiastical  Courts 
in  Ireland,  and  for  the  more  Easy  Recovery  of  Church  Rates  and  Tithes."  By  the  9th 
section  it  is  enacted,  "  That  if  any  proctor  of  his  Majesty's  Court  of  Prerogative  in 
Ireland,  or  of  the  Consistorial  and  Metropolitan  Courts  of  Armagh  and  Dublin,  or  of 
any  other  Ecclesiastical  Conrt  or  Courts  in  Ireland,  in  which  heshall  be  entitled  to  act 
as  a  proctor,  shall  act  as  such,  or  permit  and  suffer  his  name  to  be  in  any  manner  used 
in  any  suit,  the  prosecution  or  defence  whereof  shall  appertain  to  the  office  of  a  proc- 
tor, or  in  obtaining  probates  of  wills,  letters  of  administration,  or  marriage  licenses,  to, 
for,  or  on  account,  or  for  the  profit  and  benefit  of  any  person  or  persons  not  enti- 
tled to  act  as  a  proctor,  or  shall  perunt  or  suffer  any  such  person  or  persons  to  demand 
or  participate  in  such  profit  and  benefit,  and  complaint  tnereof  shall  be  made  to  the 
court  or  courts  wherein  such  proctor  hath  been  admitted  and  enrolled,  and  proof  given 
to  the  satisfaction  of  the  said  court  or  courts  that  such  proctor  hath  offended  therein 
as  aforesaid,  then  and  in  such  case  every  such  proctor  so  offending  shall  be  struck  off 
the  rolls  of  proctors,  and  be  for  ever  disabled  from  practising  as  a  proctor,  or  be  sus- 
pended from  the  office,  functions  and  practice  of  a  proctor,  in  all  ana  every  of  the  said 
court  or  courts  for  so  long  a  period  as  the  judge  or  judges  of  the  said  court  or  courts 
may  deem  fit ;  save  and  except  as  to  any  allowance  or  allowances,  sum  or  sums  of  money, 
that  are  or  shall  be  agreed  to  be  made  to  the  widows  or  children  of  any  deceased  proctor 
or  proctors,  by  any  surviving  partner  or  partners  of  any  such  deceased  proctor  or  proc- 
tors ;  and  also  save  and  except  as  to  any  agreement  made,  or  understood  to  have  been 
made  between  proctors  and  articled  clerks,  whose  articles  have  been  executed  prior  to  the 
passing  of  this  act"  By  section  10  it  is  enacted,  "  That  in  case  any  person  or  persons 
shall,  in  his  or  their  own  name,  or  in  the  name  of  any  other  person  or  persons,  make, 
do,  act,  exercise,  or  perform  any  act.  matter,  or  thing  whatsoever,  in  any  way  apper- 
taining or  belonging  to  the  office,  function,  or  practice  of  a  proctor,  for  or  in  consi- 
deration of  any  gain,  fee,  or  reward,  or  with  a  view  to  participate  in  the  benefit  to  be 
derived  from  the  office,  function,  or  practice  of  a  proctor,  without  being  admitted  and 
enrolled,  every  such  person  for  every  such  offence  shall  forfeit  and  pay  the  sum  of 
50/.,  to  be  sued  for  and  recovered  in  manner  hereinafter  mentioned." 

The  11th  section  provides  that  the  enactments  of  the  statute  shall  not  extend  to  the 
salary  of  a  clerk  bond  fide  serving  in  the  office  of  a  proctor. 

The  12th  section  allows  the  action  to  be  brought  in  any  of  the  superior  courts  of  law 
in  Dublin,  and  the  13th  section  requires  it  to  be  brought  within  three  calendar  months 
after  the  ac^committed,  and  allows  the  defendant  the  benefit  of  the  plea  of  the  gen- 
eral issue. 
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and  practice  of  a  proctor.  He  has  also  been  in  the  habit  of  making 
charges  for  the  performance  of  these  acts,  in  addition  to  the  fees  to 
which  he  was  entitled  as  registrar. 

The  first  count  of  the  declaration  stated  that  the  defendant,  on  the 
4th  of  April,  1844,  did,  in  his  own  name,  in  the  Consistorial  Court 
of  the  bishop  of  Down  and  Connor,  the  said  court  being  one  in  which 
proctors  had  been  accustomably  admitted,  and  had  practised,  for  and 
in  consideration  of  a  certain  fee — to  wit  10/.,  make,  do,  exercise, 
and  perform  a  certain  act,  matter,  and  thing  appertaining  to  the  office, 
function,  and  practice  of  a  proctor ;  that  is  to  say,  by  the  defendant 
in  the  said  Ecclesiastical  Court  obtaining  and  procuring  letters  testa- 
mentary —  to  wit,  probate  of  the  last  will  and  testament  of  one  Eu- 
phemia  Thompson,  deceased,  to  be  granted  forth  of  the  said  court, 
by  the  bishop  of  Down  and  Connor  and  the  defendant,  for  the  pur- 
pose of  obtaining  and  procuring  the  said  letters  testamentary,  in  and 
forth  of  the  said  Ecclesiastical  Court,  extracting  probate  of  the  said       j 
will,  arjd  in  the  matter  of  the  goods  and  chattels  of  the  said  Euphe-    Jr  / 
mia  Thompson,  in  the  said  court,  preparing  and  drawing  the  inventory  *y 
of  the  goods  and  chattels  of  the  said  Euphemia  Thompson,  deceased,     *J 
and  the  schedule  of  the  said  goods  and  chattels,  and  the  affidavit  to        / 
verify  the  said  schedule,  and  the  certificate  thereto  annexed,  he,  the     if* 
defendant,  then  not  being  or  having  been  admitted  or  enrolled  a  proc-      * 
tor  of  the  said  Ecclesiastical  Court,  or  of  any  other  Ecclesiastical     * 
Court  in  Ireland,  or  in  any  manner  admitted  or  enrolled  a  proctor    * 
within  the  meaning  of  the  statute  54  Geo.  3,  c.  68,  contrary  to  and 


against  the  form  of  the  said  statute.  There  were  a  great  many  other  j/> 
counts,  varying  the  statement  of  the  alleged  offence.  The  defendant  ~L 
pleaded,  according  to  the  privilege  given  him  by  the  statute,  the  gene-  ^ 
ral  issue,  that  he  did  not  owe,  &c.       *  * 

The  cause  was  tried  at  Carrickfergus,  on  the  21st  July,  1845,  before 
Mr.  Justice  Penin,  when  it  appeared  that  the  acts  complained  of 
were  done  by  the  defendant,  who  was  the  registrar  of  the  Consisto- 
rial  Court  of  Down  and  Connor,  or  in  his  office,  and  that  the  costs 
were  furnished  by,  and  paid  to  him  or  his  deputy,  and  that  there  was 
no  contest  about  any  of  the  wills  mentioned  in  the  declaration. 

It  also  appeared  that  there  were  several  proctors  practising  in  the 
said  court,  and  that  the  defendant  had  never  been  admitted  or  enrolled 
as  a  proctor. 

The  plaintiff  having  closed  his  case,  the  defendant  produced  wit- 
nesses from  the  Ecclesiastical  Courts  of  Dublin  and  Chester  to  prove 
a  custom  for  the  registrar  to  do  these  acts,  and  to  receive  fees  on  ac- 
count oL  them,  in  addition  to  his  official  fees.1 


1  The  result  of  the  whole  of  the  evidence  given  in  the  cause  was  thus  stated  by  Mr. 
Justice  Crampton,  in  his  judgment,  9  Irish  Law  Reports,  p.  484 :  —  "  The  material 
facte  are  these :  first,  the  defendant  is  not  a  proctor  of  the  Ecclesiastical  Court  of 
Down  and  Connor,  or  of  any  other  court,  ana  there  are  proctors  of  that  court ;  se- 
condly, the  defendant  is  the  registrar  of  the  Consistorial  Court  of  Dowiytnd  Connor; 
thirdly,  the  defendant  did,  for  fee  and  reward,  do  the  acts,  and  perfornr  the  services 
stated  in  the  declaration  and  bill  of  exceptions,  namely,  in  obtaining  probates  of  wills 
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And  thereupon  the  counsel  for  the  plaintiff  excepted  to  the  charge. 

The  jury  found  a  verdict  for  the  defendant,  in  accordance  with  the 
direction  of  the  judge. 

On  the  15th  of  April,  1846,  judgment  was  entered  for  the  defend- 
ant, by  the  Court  of  Exchequer  overruling  the  exceptions. 

On  the  12th  of  May,  1846,  the  plaintiff  brought  a  writ  of  error  in 
the  Court  of  Exchequer  Chamber  in  Ireland.  There  the  judgment 
was  affirmed  by  a  majority  of  seven  judges  to  four.  9  Ir.  Law  Rep. 
458.  This  was  a  writ  of  error  on  that  judgment  Barons  Parke 
and  Alderson,  Justices  Patteson,  Coleridge,  Maule,  Wigbtman,  Erie, 
Williams,  and  Talfourd,  and  Mr.  Baron  Martin  attended  the  argu- 
ment 

Napier  and  UrUhank,  for  the  plaintiff  in  error. 
Bolt  and  Flemings  for  the  defendant  in  error. 

The  Lord  Chancellor  proposed  the  following  questions  for  the 
consideration  of  the  judges: — 

"  In  an  action  at  law  brought  against  a  registrar  of  an  Ecclesias- 
tical Court  in  Ireland,  to  recover  a  penalty  claimed  by  the  declaration 
to  have  been  forfeited  by  the  doing  of  certain  acts  alleged  to  apper- 
tain to  the  office,  function,  and  practice  of  a  proctor,  would  it  be 
competent  to  the  defendant  to  give  evidence  that  for  several  years  it 
had  been  the  practice  of  the  registrars  of  different  ecclesiastical  courts 
to  do  such  acts  as  those  referred  to  in  common  with  proctors  ? 

"  Would  such  a  declaration  be  sustained  by  proof  that  the  defend- 
ant was  not  a  proctor,  and  that  he  had  prepared  the  documents,  and 
done  the  acts  necessary  for,  and  connected  with,  the  obtaining  and 
procuring  letters  testamentary  and  probates  of  wills,  and  extracting 
probates  of  wills,  and  drawing  and  preparing  inventories  of  goods 
of  deceased  testators,  schedules  of  such  goods,  and  affidavits  of  veri- 
fication, and  certificates  thereunto  annexed,  fiats  for  commission  to 
swear  executors,  renunciations  of  executors,  &c,  in  the  absence  of 
any  evidence  that  the  acts  done  and  the  instruments  or  documents  so 
prepared  appertained  and  belonged  to  the  office,  function,  and  prac- 
tice of  proctors  ?  " 

Parke,  B.,  in  the  name  of  all  the  judges,  requested  time  to  answer 
these  questions. 

and  administrations  from  the  court,  in  preparing  and  drawing  inventories,  schedules, 
and  affidavits  for  the  parties,  in  preparing  and  drawing  renunciations  of  probate,  bonds, 
&c.,  and  also  fiats  for  commission  to  swear  executors  and  administrators  in  the  county, 
and  affidavits  or  commissions ;  fourthly,  it  is  admitted  that  these  are  all  acts  which 
proctors,  qua  proctors,  are  entitled  to  perform  for  their  clients,  and  for  which  they 
are  entitled  to  charge  certain  fees,  and  are  acts  not  usually  performed  by  proctors ; 
fifthly,  it  is  admitted  that  none  but  proctors  can,  for  fee  or  reward  perform  such 
services  for  others,  unless  the  registrar  be  entitled  so  to  do ;  and  sixthly,  the  defendant, 
in  his  bill  of  costs,  specified  in  t£e  bill  of  exceptions,  claims  to  be  naid  for  the  service* 
in  question,  in  addition  to,  and  distinctly  from,  the  fees  which  be  claimed  and  was 
paid  as  registrar." 

5* 
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July  9, 1851.  The  following  opinions  were  afterwards  delivered 
by  the  judges. 

Talfourd,  J.  My  answers  to  the  questions  proposed  by  your 
lordships  to  her  majesty's  judges  are,  to  the  first  question  in  the  affir- 
mative, to  the  second  in  the  negative. 

The  answers  to  both  questions  seem  to  depend  on  the  solution  of 
this  inquiry,  whether  the  9th  section  of  54  Geo.  3,  c.  68,  intituled 
"An  Act  for  the  better  Regulation  of  Ecclesiastial  Courts  in  Ireland, 
and  for  the  more  Easy  Recovery  of  Church  Rates  and  Tithes,"  contains 
a  legislative  declaration  that  acts  done  in  obtaining  probates  of  wills, 
letters  of  administration,  and  marriage  licenses,  are  within  the  10th 
section,  "Acts  appertaining  or  belonging  to  the  office,  function,  or 
practice  of  a  proctor,"  so  as  to  subject  a  party  performing  one  of 
such  acts  to  the  penalty  of  50L  imposed  by  the  latter  section, 
although  not  professing  to  do  those  acts  in  the  name  or  character  of 
a  proctor,  and  independently  of  any  evidence  showing  that  those 
acts  are  in  themselves  of  a  proctorial  character.  If  the  9th  section 
of  the  statute  does  contain  such  legislative  declaration,  then  evidence 
to  show  that  such  acts  have  been  usually  performed  by  registrars  is 
inadmissible,  and  the  declaration  is  supported  by  the  mere  proof  that 
they  were  done  by  the  defendant,  not  being  a  proctor ;  if  it  contains 
no  sucji  declaration,  I  apprehend  the  converse  of  both  propositions 
follows. 

The  object  of  the  9th  section  is  to  prevent  proctors  from  giving  the 
sanction  of  their  names  to  the  practice  of  persons  who  may  want  the 
skill  and  experience  which  the  state  of  a  proctor  presumes,  and  who 
will  not  be  personally  amenable  to  the  courts  of  which  proctors  are 
officers.  The  object  of  the  10th  section  is  to  protect  true  proctors 
and  the  public  from  the  exercise  of  proctorial  functions  by  persons 
not  entitled  as  proctors  to  perform  them.  [The  learned  judge  here 
read  the  9th  and  10th  sections.] 

Now  it  is  obvious  that  these  sections  are  not  correlative ;  that  the 
penalty  incurred  by  strangers  under  the  last  is  not  confined  to  cases 
in  which  proctors  may  be  liable  to  punishment  by  the  first  They 
are  independent  provisions  framed  to  meet  distinct  evils ;  the  first  is 
directed  against  a  proctor  selling  the  proctorial  character ;  the  second 
is  directed,  not  merely  against  persons  buying  it,  and  acting  in  the 
names  of  proctors,  but  against  persons  doing  proctorial  acts,  whether 
in  their  own  names  or  those  of  others.  Neither  do  I  see  any  reason- 
able intendment  that  the  legislature  desired  to  enumerate  in  the  9th 
section  cases  in  which  absolutely,  and  without  reference  to  assump- 
tion, the  10th  should  apply ;  for,  if  such  was  the  intendment,  the 
enumeration  is  manifestly  imperfect,  as  there  are  many  cases  of 
proctorial  action,  at  least  as  much  dependant  on  skill  and  as 
much  requiring  supervision  as  those  mentioned,  which  are  left  unno- 
ticed. 

In  the  absence  of  such  intendment,  it  seems  to  me  that  the  ques- 
tion whether  any  particular  act  done  out  of  court,  and  not  in  prose- 
cution of  a  suit,  is  necessarily  a  proctorial  act,  is  left  open  to  evidence, 
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and  that  the  general  words  of  the  10th  section  are  well  construed  by 
applying  them  to  all  cases  so  proved,  and  to  other  acts  which  may 
lawfully  be  done  by  any  one,  but  which  if  done  by  a  party  under  the 
assumption  that  he  is  a  proctor,  do  then  so  appertain  to  the  office  he 
assumes  as  to  subject  him  to  the  penalty  prescribed.  I  think  the 
very  enumeration  of  the  particular  acts  contemplated  by  the  9th  sec- 
tion after  the  words  "  which  shall  appertain  to  the  office  of  a  proctor" 
tends  to  show  that  those  acts  so  enumerated  do  not  necessarily,  like 
the  suits,  "  so  appertain ; "  but  that,  being  acts  generally  performed 
by  proctors,  it  was  'desired  to  prevent  proctors  from  delegating  to 
others  a  right  to  perform  them  in  their  names,  although  without  such 
assumption  others  might  lawfully  perform  them  ;  else  the  object 
might  have  been  attained  by  simply  employing  in  the  9th  section  the 
words  of  the  10th,  "  any  act,  matter,  or  thing  in  any  way  appertain- 
ing to  the  office,  function,  or  practice  of  a  proctor." 

If  there  is  no  legislative  declaration  defining  particular  acts  to  be 
acts  appertaining  to  the  office  of  a  proctor,  it  seems  to  follow,  that  whe- 
ther any  particular  act  does  so  appertain,  is  matter  of  evidence  *,  and 
if  so,  proof  that  such  act  has  been  for  some  years  performed  by  other 
officers  or  persons  is  admissible  on  the  part  of  the  defendant  on  that 
issue.  On  this  ground,  and  not  on  any  exception  in  favor  of  regis- 
trars as  distinguished  from  others,  I  think  the  first  question  should  be 
answered  in  the  affirmative. 

Considering,  for  the  reasons  already  offered,  that  there  is  no  legis- 
lative declaration  that  any  one  of  the  acts  enumerated  in  the  second 
question  is  necessarily  a  proctorial  act,  I  think,  in  the  absence  of  evi- 
dence, which  it  assumes,  it  should  be  answered  in  the  negative. 

Williams,  J.  The  first  of  the  two  questions  put  to  the  judges  by 
your  lordships  in  this  case,  I  answer  in  the  affirmative,  and  the  second 
in  the  negative. 

I  will  take  leave  to  give  my  reasons,  in  the  first  place,  for  my 
answer  to  the  second  question. 

The  point  involved  in  it  seems  to  be,  whether  a  registrar  of  the 
Ecclesiastical  Court,  by  preparing  the  documents,  or  doing  the  acts, 
necessary  for  and  connected  with  the  obtaining  and  procuring  letters 
testamentary,  and  extracting  probates  of  wills,  and  the  other  things 
mentioned  in  the  second  question  of  your  lordships,  does  any  act 
which,  per  se}  independent  of  extrinsic  evidence,  is  demonstrated  to 
appertain  or  belong  to  the  office,  function,  or  practice  of  a  proctor, 
within  the  meaning  of  s.  10  of  the  statute  54  Geo.  3,  c  68,  which  re- 
lates to  Ireland. 

It  appears  to  be  impossible  to  maintain  the  affirmative  of  this  pro- 
position, unless  the  9th  section  of  the  statute  amounts  to  a  declara- 
tion by  the  legislature  to  that  effect  And  I  am  of  opinion  that  it 
does  not. 

The  object  of  that  section  was  to  prohibit  a  proctor  from  lending 
himself,  or  his  name,  to  others,  not  being  proctors,  for  their  profit, 
either  wholly  or  by  way  of  participation.  And  the  legislature  appea*a 
to  have  regarded  it  as  mischievous  that  a  proctor  should  so  con- 
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duct  himself,  not  only  with  respect  to  his  proper  proctorial  office  and 
function  in  representing  parties  for  whom  he  appears  in  prosecuting 
or  defending  suits,  but  also  with  respect  to  his  practice  in  obtaining, 
as  proctor,  probates  of  wills,  letters  of  administration,  and  marriage 
licenses.  The  enactments  of  the  section  are  framed  in  accordance 
with  this  view ;  and  the  remedy  would  certainly  have  been  incom- 
plete if  it  had  stopped  short  of  this ;  for  example,  it  would  have 
made  it  penal  for  a  proctor  who  wished  to  retire  from  business  to  let 
out  his  name  for  hire  to  one  not  a  proctor,  for  the  purpose  of  making 
profits  by  prosecuting  or  defending  suits  in  his  name,  but  it  would 
not  have  made  it  penal  to  sell  so  much  of  his  business  as  consisted 
of  obtaining,  as  proctor,  probates  and  letters  of  administration,  and 
marriage  licenses,  with  a  permission  to  use  his  name  as  proctor  in 
carrying  it  on. 

In  this  view  of  the  case,  the  9th  section  undoubtedly  declares  the 
fact,  that  the  obtaining,  as  proctor,  of  probates  and  letters  of  admi- 
nistration, and  marriage  licenses,  belongs  to  the  practice  of  a  proctor. 
But  it  is  quite  consistent  with  this  fact  that  at  the  time  of  the  pass- 
ing of  the  statute  it  was,  and  had  long  been,  the  established  and 
lawful  usage  of  the  Ecclesiastical  Court,  fully  recognized  by  the 
judge,  and  acquiesced  in  by  the  proctors  (and  in  accordance  with  the 
practice  as  disclosed  to  be  already  in  existence,  partially,  if  not  wholly, 
by  the  statute  21st  Hen.  8,  c.  5,)  that  in  cases  where  the  applicant 
for  probate,  or  letters  of  administration,  or  a  marriage  license,  could 
not  or  did  not  choose  to  employ  a  proctor,  the  registrar  himself  might 
prepare  the  requisite  documents,  and  take  the  requisite  steps,  and 
make  charges  for  his  trouble  in  so  doing.  If  such  a  usage  could  be 
shown  to  have  existed  concurrently  with  the  proctorial  privilege  that 
a  proctor  might  act  in  the  same  way,  in  case  the  applicant  should 
choose  to  employ  one,  although  a  proctor  so  employed,  would  be 
doing  an  act  belonging  to  his  practice  as  a  proctor,  yet,  as  it  seems 
to  me,  a  registrar  so  acting  would  be  doing  an  act  belonging  to  his 
office  of  registrar,  and  consequently  he  would  not  be  doing  an  act  in 
any  way  appertaining  or  belonging  to  the  office,  function,  or  practice 
of  a  proctor. 

For  these  reasons  I  am  of  opinion  that  the  9th  section  does  not 
amount  to  a  declaration  by  the  legislature  that,  in  all  cases,  and  under 
all  circumstances,  a  registrar  who  has  prepared  the  documents  and 
performed  the  acts  described  in  the  second  question  of  your  lordships 
has  done  an  act  appertaining  or  belonging  to  the  office  or  function  or 
practice  of  a  proctor. 

The  views  which  have  induced  me  thus  to  answer  the  socond 
question  of  your  lordships  in  the  negative  lead  me  also  to  answer  the 
first  question  in  the  affirmative.  For  I  think  it  would  be  competent 
to  the  defendant  in  the  supposed  action  to  give  the  evidence  suggested 
by  that  question,  for  the  purpose  of  repelling  the  allegation  in  the 
declaration,  that  the  acts  described  appertained  to  the  office,  function, 
or  practice  of  a  proctor. 

Erlb,  J.    Both  the  questions  appear  to  me  to  depend  on  the  same 


HOUSE  OF  LOED8,  1852.  67 

fkapEmflon  v.  Higginioii. 

point,  and  the  effect  of  the  facts  raising  the  point  is,  that  the  defend- 
ant as  registrar  did  for  gain  the  acts  requisite  for  obtaining  probate. 

The  point  is,  whether  from  these  facts  it  follows  in  law  that  he  did 
an  act  appertaining  to  the  function,  office,  or  practice  of  a  proctor. 

The  plaintiff  maintains  the  affirmative,  on  the  ground  that  the  9th 
section  has  made  the  acts  requisite  for  obtaining  the  probate  not  only 
to  appertain  to  the  practice  of  a  proctor,  but  also  to  be  his  right,  ex- 
clusive of  all  others. 

But  I  am  of  opinion  that  the  9th  section  does  not  admit  of  the 
construction  so  contended  for.  The  intention  of  the  9th  and  10th 
sections  appears  to  me  to  have  been,  to  prohibit  the  fictitious  per- 
formance of  the  part  of  a  proctor,  and  to  require  that  the  person  pro- 
fessing to  be  a  proctor  should  be  really  so  when  he  acts  for  gain. 

By  the  9th  section  a  proctor  is  prohibited  from  permitting  his  name 
to  be  used  by  another  in  all  matters  of  contentious  jurisdiction,  and 
in  three  matters  of  voluntary  jurisdiction. 

By  the  10th  section  persons  not  proctors  are  prohibited  from  acting 
as  proctors,  either  in  their  own  names  or  in  the  names  of  proctors, 
and  this  whether  the  proctors  whose  names  are  used  have  permitted 
such  use  or  not ;  and  it  extends  not  only  to  the  matters  mentioned  in 
the  9th  section,  but  also  to  all  other  matters  appertaining  to  the  office, 
function,  or  practice  of  a  proctor. 

According  to  the  plaintiff,  these  two  sections  were  intended,  not 
only  to  take  away  from  registrars  matters  which  upon  the  evidence 
were  their  right,  and  a  profit  of  their  office  at  the  time,  and  probably 
had  been  so  for  some  centuries,  (regard  being  had  to  the  21  Hen.  8, 
c.  5,  limiting  the  fees  which  they  are  to  receive  for  doing  them,)  but 
also  to  grant  a  monopoly  over  those  matters  to  proctors.  And  although 
such  intention  is  not  expressed  directly  by  the  words  of  the  enact- 
ment, nothing  being  said  of  forfeiture  or  compensation,  or  grant,  or 
alteration  of  any  existing  right,  yet  it  is  supposed  to  be  a  necessary 
inference,  from  the  two  sections  being  correlative  in  this  respect,  that 
the  9th  section  is  directed  against  the  proctor  permitting  his  name  to 
be  used  in  obtaining  probate,  and  that  the  10th  section  is  against  the 
person,  so  permitted,  so  acting. 

But  even  if  this  effect  be  given  to  the  two  sections,  and  if  they  are 
so  correlative,  and  a  person  using  the  name  of  a  proctor  by  his  per- 
mission in  obtaining  probate  be  liable  to  the  penalty  in  the  10th  sec- 
tion, and  acts  done  in  obtaining  probate,  if  done  in  the  character  of 
proctor,  are  matters  appertaining  to  the  practice  of  a  proctor,  yet  it 
does  not  follow  that  the  same  acts  when  done  by  a  person  having 
right  to  do  them  in  his  own  name,  and  without  reference  to  any 
proctorial  capacity,  should  be  acts  appertaining  to  the  practice  of  a 
proctor  prohibited  by  the  10th  section.  Though  the  copying  of  the 
will  for  the  purpose  of  obtaining  probate  is  prohibited,  if  the  writer, 
in  so  copying,  professes  to  act  as  a  proctor,  yet  the  same  act  of  copying 
by  a  law-stationer  upon  the  hire  of  the  executor,  for  the  same  pur*, 
pose,  may  not  be  prohibited ;  and  though  the  preparing  of  an  inven- 
tory, if  done  by  him  as  proctor,  is  prohibited,  still  the  same  preparing 
of  an  inventory  by  an  appraiser,  on  the  same  hiring  and  for  the  same 
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purpose,  maybe  lawful  I  cannot  suppose  that  the  legislature  would 
prohibit  an  executor  from  obtaining  a  copy  of  the  will  and  an  inven- 
tory unless  he  first  retained  a  proctor.  And  if  a  writer  or  an  appraiser 
would  not  be  liable  to  a  penalty  in  the  cases  above  supposed,  neither 
is  the  registrar  liable  in  the  case  before  us ;  for  at  the  time  of  the 
passing  of  the  statute,  part  of  the  acts  requisite  for  obtaining  pro* 
bate  appertained  to  the  practice  of  a  proctor,  and  the  same  part  also 
at  the  same  time  appertained  to  the  practice  of  a  registrar,  both  hav- 
ing a  concurrent  right  to  do  the  acts,  and  either  doing  them  accord- 
ing as  the  suitor  chose.  The  registrar,  as  registrar,  might  do  the  acts, 
or  the  proctor  as  proctor ;  and  they  would  appertain  to  the  practice 
of  a  proctor  if  the  person  doing  them  professed  to  do  them  as  proc- 
tor. The  statute  in  words  applies  to  proctors,  regulating  them  and 
protecting  them,  and  both  sections  may  have  full  operation,  whether 
registrars  continue  their  practice  or  cease  therefrom.  Indeed  the  no- 
tion that  the  10th  section  includes  registrars  because  it  correlates  to 
the  9th  seems  far  from  a  logical  inference,  seeing  that  the  lending  of  a 
proctor's  name,  prohibited  by  section  9,  makes  it  probable  that  the 
correlative  borrowing  of  such  name  would  be  also  prohibited,  but 
does  not  at  all  make  it  probable  that  a  person  should  be  prohibited 
from  acting  who  neither  lends  nor  borrows  any  name,  and  neither  has 
nor  professes  to  have  any  proctorial  relation. 

If  it  was  conceded  that  the  words  are  capable  of  including  regis- 
trars, there  are  reasons  for  supposing  that  they  were  not  intended  to 
be  included ;  for  if  the  legislature  intended  to  change  the  general 
practice  of  all  registrars  throughout  England  and  Ireland,  (there  being 
an  English  statute  also,)  and  to  turn  what  had  been  theretofore  acts 
of  duty  into  offences  subject  to  penalties,  justice  required  that  the 
registrars  should  have  notice  by  name,  and  that  a  day  should  be 
fixed  for  the  change,  and  that  so  penal  a  law  should  at  least  be  ex- 
pressed so  as  to  be  commonly  understood,  and  that  the  proctorial  acts 
to  which  the  law  was  to  apply  should  be  defined.  * 

But  the  contrary  of  this  is  the  case ;  the  registrars  are  not  named ; 
no  time  is  fixed ;  the  change  was  made, .if  at  all,  at  the  time  when 
the  statute  came  into  operation,  and  all  the  penalties  then  began  to 
attach  in  respect  of  acts  which  the  moment  before  were  duties,  and 
which  at  that  moment  may  have  been  in  the  course  of  completion. 
So  far  from  the  law  being  clearly  expressed,  it  is  so  worded  that  it 
was  not  perceived  at  all  at  the  time  of  the  enactment,  nor  for  thirty 
years  after,  although  it  would  have  affected  numerous  and  important 
interests  if  it  existed ;  and  now,  after  full  discussion,  the  majority  of 
the  judges  of  the  land  to  which  the  Irish  statute  applies  cannot  find 
it,  though  they  are  men  remarkable  for  learning,  vigor,  and  acuteness ; 
and  so  far  are  the  acts  from  being  clearly  defined  to  which  the  penal- 
ties are  attached,  that  those  who  now  concur  in  awarding  the  penalties 
against  the  defendant  are  not  agreed  as  to  the  acts  to  which  the  sta- 
tute extends,  and  cannot  point  out  the  line  between  duty  and  delin- 
quency ;  for  the  declaration  charges  some  acts  to  be  proctorial  which 
are  admitted  to  be  curial,  as  the  issuing  of  the  commission ;  other 
acts,  supposed  to  be  proctorial,  are  so  combined  with  what  is  curial, 
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that  the  registrar  must  take  part  in  them ;  thus  the  affidavit  is  said  to 
be  proctorial,  but  as  it  is  to  be  annexed  to  the  commission,  which  is 
curial,  the  registrar  must  annex  it,  and  be  responsible  for  it ;  and  thus 
the  copying  of  the  will  is  said  to  be  proctorial,  but  as  it  is  in  the  cer- 
tificate of  probate,  which  is  curial,  the  registrar  must  be  responsible 
for  the  copy  contained  therein ;  and  thus  the  inventory  is  said  to  be 
proctorial,  but  it  is  in  substance  prepared  by  an  appraiser  employed 
by  the  executor,  and  he  would  be  as  much  liable  to  a  penalty  for 
preparing  the  substance  as  the  registrar  for  furnishing  the  form.  These 
considerations  appear  to  roe  strong  against  the  plaintiff's  construc- 
tion of  the  statute,  and  in  favor  of  a  construction  whereby  the  rights 
and  duties  of  proctors  would  be  protected  and  regulated,  and  other 
rights  and  duties  would  remain  as  they  had  before  existed. 

The  argument  of  intention  in  the  legislature  from  expediency  ap- 
pears to  me  to  be  also  adverse  to  the  plaintiff.  It  is  said  that  the 
registrar  in  doing  the  matters  in  question  acts  inconsistently  with  his 
duty  as  taxing  officer ;  for  if  he  makes  overcharges  the  suitor  would 
have  no  redress  from  his  taxation  of  his  own  bill,  and  it  is  supposed 
that  these  matters  were  taken  from  the  registrar,  and  given  to  the 
proctor,  to  save  the  suitor  from  the  risk  of  overcharge.  But  if  a  proc- 
tor is  necessarily  req  aired  in  aii  cases,  Hie  suitors,  as  a  body,  would 
always  pay  more  than  at  present,  and  the  effect  of  the  supposed 
enactment  would  be  to  establish  an  increased  payment  on  all  occa- 
sions, for  the  sake  of  saving  the  risk  of  an  increased  payment  on 
some  occasions.  Besides,  unless  the  registrar  is  dishonest,  there  could 
be  no  increased  charge,  and  if  he  is  dishonest  in  charging,  he  might 
be  the  same  in  taxing,  and  so  give  no  relief.  Also,  if  he  were  dis- 
honest, and  did  overcharge,  the  suitor  is  not  now  without  remedy,  as 
he  might  bring  the  registrar  before  a  jury,  for  extortion,  and  before 
the  judge  of  bis  court,  for  misconduct 

The  law  is  best  administered  if  a  suitor,  at  least  in  an  uncontested 
matter,  can  attend  to  his  own  interests,  and  his  advantage  would  be 
sacrificed  if  an  additional  necessity  for  a  legal  adviser  was  created. 

For  these  reasons,  I  am  of  opinion  that  the  plaintiff  has  failed  to 
make  out  the  construction  of  the  statute  necessary  to  support  his 
case ;  and  that  although  the  defendant  did  the  acts  proved  against 
him,  it  does  not  therefore  follow,  by  law,  that  he  did  matters  apper- 
taining to  the  practice  of  a  proctor  within  the  10th  section ;  conse- 
quently the  answer  as  to  the  first  question  is  in  the  affirmative,  and 
as  to  the  second  question  in  the  negative. 

Wiohtman,  J.  As  the  answer  which  I  propose  to  give  to  the  first 
of  the  questions  put  by  your  lordships  depends  mainly  upon  points 
which  have  determined  my  answer  to  the  second,  it  will  be  more  con- 
venient that  I  should  state  my  answer  to  the  second  of  those  questions 
first 

The  second  question  is,  whether  such  a  declaration  as  that  in  the 
case  of  Stephenson  v.  HUgginson,  would  be  supported  by  proof  of  such 
matters  as  are  stated  in  that  question. 

The  declaration  is  founded  upon  the  10th  section  of  the  64  Geo.  3, 
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a  68,  by  which  it  is  illegal  for  any  person  who  is  not  a  proctor  to  do 
any  thing  in  any  way  belonging  to  the  office,  function,  or  practice  of 
a  proctor,  for  fee  or  reward,  ftoof  that  the  defendant,  not  being  a 
proctor,  prepared  the  document  and  did  the  acts  necessary  for  and 
connected  with  the  obtaining  and  procuring  letters  testamentary  and 
probates  of  wills,  and  extracting  probates  of  wills,  and  drawing  and 
preparing  inventories  of  goods  of  deceased  testators,  schedules  of 
such  goods,  and  affidavits  of  verification,  and  certificates  thereto 
annexed,  fiats  for  commissions  to  swear  executors,  and  renunciations 
of  executors,  would,  if  the  defendant  prepared  the  documents  and 
did  the  acts  for  fee  or  reward,  sustain  the  declaration,  if  the  prepara- 
tion of  those  documents  and  the  doing  those  acts  necessarily  and  as 
a  matter  of  legal  inference  appertained  or  belonged  in  any  way  to 
the  office,  function,  or  practice  of  a  proctor,  though  no  evidence  to 
that  effect  was  given. 

Is  it  then  an  inference  of  law  requiring  no  proof  that  the  prepara- 
tion of  such  documents  and  the  doing  such  acts  appertain  and  belong 
to  the  office,  function,  or  practice  of  a  proctor  ? 

In  considering  this  question,  it  is  necessary  to  refer  to  the  imme- 
diately preceding  section  of  the  act  of  parliament  By  that  section, 
the  ninth,  it  is  enacted  —  [the  learned  judge  read  it.] 

Beading  the  two  sections  in  connection  with  each  other,  it  seems 
clear  to  me  that  obtaining  probates  of  wills  or  letters  of  administra- 
tion is  doing  a  thing  appertaining  and  belonging  to  the  office,  function, 
or  practice  of  a  proctor  within  the  meaning  of  the  act  of  parliament, 
and  that  it  was  the  intention  of  the  legislature,  by  the  9th  section,  to 
prevent  proctors  lending  their  names  to  unqualified  persons,  or  acting 
themselves  for  the  benefit  of  such  persons,  in  the  matters  of  business 
specified  in  that  section,  and  by  the  10th,  to  prevent  unqualified  per- 
sons acting  prqprio  jure  in  matters  appertaining  and  belonging  in  any 
way  to  the  office,  function,  or  practice  of  a  proctor,  including,  as  it 
must,  to  avoid  inconsistency,  the  matters  particularly  expressed  in 
the  9th  section,  which  the  proctors  are  prohibited  doing,  as  such,  for 
the  benefit  of  unqualified  persons. 

.  A  different  construction  would  enable  the  registrars  or  any  other 
persons  not  proctors  not  only  to  do  all  the  acts  stated  in  the  second 
question  of  your  lordships  in  their  own  names,  for  fee  and  reward, 
but  to  allow  their  names  to  be  used  for  the  profit  of  unqualified  per- 
sons, which  the  legislature  can  hardly  have  intended.  By  the  9th 
section  of  the  act  the  obtaining  probates  of  wills  is  mentioned  as  a 
description  of  business  which  might  be  done  by  a  proctor  as  such, 
and  for  a  profit,  but  he  is  prohibited  from  allowing  unqualified 
persons  to  do  the  same  acts  in  his  name  for  a  profit,  or  to  do  them 
himself  for  the  profit  of  unqualified  persons ;  and  taking  the  9th  and 
10th  sections  together,  it  appears  to  me,  that,  by  the  10th  section,  all 
persons  not  proctors  are  prohibited,  under  a  penalty,  from  transacting 
any  of  the  business  specified  in  the  9th  section  for  fee  or  reward,  such 
business  by  the  statute  itself  appearing  to  appertain  and  belong  to 
the  office,  function,  and  practice  of  a  proctor.  And  I  therefore  answer 
the  second  of  your  lordships'  questions  in  the  affirmative,  the  acts 
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specified  being  done  in  obtaining  probates  or  letters  of  administra- 
tion. 

The  reason  upon  which  I  have  answered  the  second  question  in 
the  affirmative  being  that  the  acts  stated  in  the  declaration  to  have 
been  done  by  the  defendant  do  appertain  to  the  office,  function,  or 
practice  of  a  proctor  by  the  terms  of  the  act  of  parliament,  it  follows 
as  a  consequence  that  my  answer  to  the  first  of  the  questions  pro- 
posed by  your  lordships  is  in  the  negative,  and  that  evidence  of  prac- 
tice or  custom  would  be  inadmissible  to  show  that  such  acts  do  not 
appertain  to  the  office,  function,  or  practice  of  a  proctor. 

If  it  were  a  mere  question  of  fact  to  be  determined  by  a  jury,  such 
evidence  would  no  doubt  be  admissible ;  but  as  it  appears  to  me  that 
the  matter  is  one  of  judicial  cognizance,  turning  upon  the  construction 
of  the  terms  of  the  act  of  parliament,  the  evidence  ought  not  to  have 
been  received. 

Lord  Chancellor.  My  lords,  one  of  the  learned  judges,  present 
at  the  hearing  of  this  case,  is  unable  to  be  present  to-day.  He  has, 
however,  considered  the  case,  and  has  committed  his  opinion  to  writ- 
ing, and  one  of  the  learned  judges  now  present,  Mr.  Baron  AJderson, 
is  prepared  to  read  it  I  would  therefore  propose  that  that  opinion 
should  be  read  by  that  learned  judge.  It  has  been  done  before.  It 
must  not,  however,  be  considered  by  any  means  as  a  matter  of  course. 
I  see  no  objection  to  its  being  done  on  the  present  occasion,  and  there- 
fore I  move  your  lordships  that  the  judgment  of  Mr.  Justice  Coleridge 
be  read  by  Mr.  Baron  Alderson. 

Lord  Brougham.     My  lords,  I  have  no  doubt  whatever  as  to  the 
proper  course  to  lake,  with  the  qualification  expressed  by  my  noble 
and  learned  friend,  that  it  is  not  to  be  considered  quite  as  a  matter 
of  course.    But  no  mischief  can  arise  from  allowing  this  to  be  done. 
In  the  first  place,  if  we  had  not  the  benefit  of  the  learned  judge's 
opinion  in  this  form,  we  might  have  it  in  another  form,  which  has 
happened  more  than  once  here,  particularly  in  a  very  well-known 
case,  —  the  Bethnal  Green  case,  in  which  there  was  great  difference 
of  opinion  in  the  Exchequer  Chamber,  and  in  which  case  we  had  the 
benefit  of  having  the  manuscript  judgments  of  those  learned  persons, 
which  were  not  used  in  moving  the  judgment  of  your  lordships, 
But  independently  of  former  cases,  to  which  my  noble  and  learned 
friend  has  referred,  in  which  the  same  thing  has  been  done  precisely 
as  is  proposed  to  be  done  now,  there  is  no  difference  of  principle, 
when  you  come  to  consider  it,  between  the  course  now  about  to 
be  taken  and  that  which  is  taken  every  day,  namely,  that  of  one 
of  the  learned  judges  in  the  absence  of  ail  his  brethren  reading  their 
opinions.     In  that  case  it  comes  to  your  lordships,  not  as  the  opinion 
of  that  learned  judge  who  reads  it,  but  as  the  opinion  of  all  his  ab- 
sent brethren.     So   that  really,  in  principle,  there  is  no  difference* 
Though  I  agree  with  my  noble  and  learned  friend,  that  it  ought  no 
to  be  taken  as  a  matter  of  course. 
The  motion  was  agreed  to. 
vol.  xviii.  6 
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Alderson,  B.  My  lords,  I  have  to  read  to  your  lordships  the  opi- 
nion of  my  brother  Coleridge. 

"  It  appears  to  me  that  the  answers  to  your  lordships'  questions 
depend  in  great  measure  upon  the  proper  construction  to  be  given  to 
the  9th  and  10th  sections  of  54  Geo.  3,  c.  68 ;  and  that  it  will  be  more 
convenient  to  determine  that  construction  in  the  first  instance.     The 


meaning 

ascertain  that  of  the  former.  This  makes  it  an  offence  punishable  by 
striking  off  the  roll  or  suspension,  for  any  proctor,  among  other  things, 
4  to  act  as  such,  or  permit  his  name  to  be  used  in  any  manner  in  any 
suit,  the  prosecution  or  defence  of  which  shall  pertain  to  the  office  of 
a  proctor,  or  in  obtaining  probates  of  wills,  letters  of  administration, 
or  marriage  licenses,  on  account  or  for  the  profit  of  any  person  not 
entitled  to  act  as  it  proctor.'  The  words  c  to  act  as  such,  or  permit 
his  name  to  be  used,9  clearly  override  and  govern  all  that  follows. 
The  proctor  may  neither  act  as  such  himself,  or  permit  another  to  use 
his  name  in  acting,  in  any  suit  in  which  it  is  the  duty  of  a  proctor  to 
prosecute  or  defend,  or  in  obtaining  probates,  &c.,  for  the  profit  of  any 
one  not  entitled  to  act  as  proctor.  There  are  no  words  of  exception ; 
he  may  no  more  act  for  the  benefit  of  a  registrar,  or  allow  a  registrar 
to  use  his  name,  than  any  other  person;  nor  is  any  distinction  pointed 
out  between  things  which  a  proctor  only  can  do  and  things  which  he 
may  do  but  others  also  have  concurrent  right  to  do.  As  to  the  suit, 
it  is  enough  to  bring  a  case  within  the  statute  if  it  be  one  the  prose- 
cution or  defence  of  which  pertains  to  his  office;  and  as  to  the  residue, 
the  specific  acts  are  mentioned.  Whoever  might  do  them  before,  (if 
any  one  could,)  it  is  thenceforward  penal  for  the  proctor  to  do  them, 
or  to  allow  any  one  to  do  them  in  his  name,  for  the  benefit  of  one  not 
entitled  to  be  a  proctor.  Certain  specified  savings  follow ;  but  these 
do  not  affect  the  present  case,  except  in  so  far  as  the  expression  of 
them  may  seem  more  pointedly  to  exclude  all  other  savings  or  excep- 
tions ;  so  general  is  the  provision  as  to  proctors ;  and  it  is  clear  that 
it  would  not  be  a  defence  to  a  proctor  charged  under  this  section 
to  show  that  the  person  for  whom  he  had  acted  or  whom  he  had 
suffered  to  use  his  name  was  a  registrar. 

"  The  10th  section  then  takes  up  the  case  of  the  other  party  to  the 
practices  which  the  statute  was  passed  to  prevent ; — the  case,  namely, 
of  those  who,  not  being  proctors,  shall  act  as  such,  whether  in  their 
own  names  or  in  the  name  of  any  other  person,  in  consideration  of 
gain,  or  with  a  view  to  participate  in  the  profit  Here,  too,  the  words 
are  very  general ;  no  exception  is  made  of  registrars  or  any  other 
class ;  nor,  in  describing  the  acts  forbidden,  is  any  distinction  made 
between  acts  exclusively  proctorial  and  any  which  registrars  may  have 
a  concurrent  right  to  do.  If  they  '  in  any  way  appertain  or  belong  to 
the  office,  function,  or  practice  of  a  proctor,9  it  is  forbidden  to  every 
one,  without  exception,  who  is  not ' admitted  and  enrolled9  as  a  proc- 
tor, to  do  them  in  consideration  of  gain,  or  with  a  view  to  participate 
in  the  benefit  to  be  derived  from  the  office,  function,  or  practice  of  a 
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proctor.  Here,  again,  if  the  act  done  was  shown  to  be  within  the 
provisions  of  the  section,  it  would  be  no  defence  for  the  party  to 
show  that  he  was  a  registrar,  or  that  he  had  been  accustomed  to  do 
them  before  the  law  was  made. 

"  The  only  question,  then,  seems  to  me  to  be,  what  acts  within  the 
meaning  of  the  statute  '  appertain  or  belong  to  the  office,  function, 
or  practice  of  a  proctor.'  And  I  think  that  the  legislature  has  itself 
declared  that  at  least  all  such  acts  fall  within  that  category  as  are 
mentioned  in  the  9th  section.  Unless  we  hold  this,  the  registrar  may 
still  do  this  in  his  own  name  for  profit  which  the  proctor  is  restrained 
from  doing  for  him  in  his  name,  or  allowing  him  to  use  his  name  in 
the  doing  of.  And  what  is  still  stronger,  the  registrar  may  do  in  the 
name  of  the  proctor  what  the  proctor  will  be  struck  off  the  rolls  if  he 
allow  him  to  use  his  name  in  the  doing  of;  for  the  prohibition  of  the 
10th  section  extends  to  the  doing  in  the  name  of  any  other  person 
as  well  as  in  his  own.  If  the  registrar  is  not  prevented  from  the 
latter,  how  can  he  be  from  the  former;  and  if  he  is  not  prevented 
from  the  former,  why  may  he  not,  with  a  proctor's  leave,  use  his  name, 
which  yet,  if  he  does,  as  to  any  act  specified  in  section  9,  the  proctor 
admittedly  will  be  brought  within  the  penalty  of  that  section  ? 

But  the  words  of  the  10th  section  as  to  the  acts  forbidden  are  not 
so  specific  as  those  of  the  9th.  The  9th  section  speaks  of  '  suits,  the 
prosecution  or  defence  of  which  shall  appertain  to  the  office  of  a 
proctor,  and  the  obtaining  probates  of  wills,  letters  of  administration 
or  marriage  licenses.'  The  10th  speaks  of  *  any  act,  matter,  or  thing 
whatsoever  in  any  way  appertaining  or  belonging  to  the  office,  func- 
tion, or  practice  of  a  proctor.'  These  words  may  certainly  include 
more  than  the  former;  and  wherever  the  question  arose  with  regard 
to  any  act  done  not  within  the  9th  section,  other  modes  of  interpreta- 
tion must  be  had  recourse  to  than  that  already  relied  on. 

"  I  come  now  to  the  answers  which  I  think  ought  to  be  given  to 
your  lordships'  specific  questions.  And  as  to  the  first,  if  the  declara- 
tion only  alleged  acts  which  fell  within  the  provisions  of  the  9th  sec- 
tion, the  defendant  could  not,  in  my  opinion,  be  allowed  to  give  the 
evidence  stated  in  that  question ;  it  would  be  simply  irrelevant,  in 
the  case  of  a  statute  so  recently  passed,  to  show  that  registrars  had 
been  used  to  do  such  acts  for  any  number  of  years  before  or  since  it 
passed,  as  those  which  it  was  clear  the  statute  prohibited.  But  I  am 
not  prepared  to  say,  looking  at  the  very  general  language  of  the 
question,  that  in  no  case  might  such  evidence  be  receivable.  The 
declaration  might  charge  acts  not  expressly  within  the  language  of 
the  9th  section,  and  allege  them  to  be  acts  which  appertained  to  the 
office,  or  functions,  or  practice  of  a  proctor ;  and  in  order  to  meet  this 
allegation,  which  would  be  simply  one  of  fact,  it  might  be  material 
to  show  that  registrars  always  did  those  acts ;  whence  it  might  be 
argued  that  they  pertained  to  the  office  or  functions  or  practice  of  a 
registrar,  and  therefore  did  not  appertain  to  those  of  a  proctor.  Of 
course,  I  say  nothing  of  the  weight  of  such  evidence,  but  speak  °JvJ 
of  its  admissibility.  I  answer,  therefore,  the  first  question  in  tn 
negative,  with  the  qualifications  1  have  just  stated. 
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"  The  second  question  I  answer  in  the  affirmative.  Some  of  the 
acts  which  it  supposes  the  defendant  to  have  done  are  clearly  within 
the  language  of  the  9th  section ;  and  it  would  not  be  necessary,  in 
order  to  sustain  the  count,  that  all  should  be.  If  it  was  shown  that 
the  defendant  was  not  a  proctor,  and  had  done  any  act  necessary  for 
obtaining  a  probate  or  letters  of  administration,  no  parol  evidence 
beyond  this  would  be  necessary,  in  ray  opinion,  to  show  that  he  had 
done  an  act  which  belonged  to  the  office,  functions,  and  practice  of  a 
proctor.  I  should  say  the  same  of  drawing  inventories,  schedules, 
affidavits  of  verification,  and  certificates  thereto  annexed,  and  fiats 
for  commissioners  to  swear  executors.  I  am  not  sure  that  I  under- 
stood what  is  meant  by  extracting  probates,  and  therefore  I  doubt 
whether  parol  evidence  might  not  be  necessary  as  to  these." 

Maule,  J.  Both  questions  in  this  case  turn  on  the  construction  of 
the  9th  and  10th  sections  of  64  Geo.  3,  c.  68,  of  which  it  may  be  re- 
marked in  general,  that  they  do  not  purport  to  deal  with  or  regulate 
the  office  of  registrar,  or  to  make  any  mention  of  those  officers. 

Section  9  applies  to  proctors  deceiving  the  court  by  practising  for 
others,  or  lending  their  names  to  others  in  proceedings  in  court,  con- 
tentions or  not.     If  they  do  so,  the  court  may  punish. 

Section  10  applies  to  persons,  not  proctors,  doing  any  thing  in  any 
way  appertaining  to  the  practice,  &c.,  of  a  proctor,  in  their  own  name 
or  in  the  name  of  any  other  person.  This  has  a  more  extended  ap- 
plication than  section  9,  and  is,  I  think,  intended  to  prevent  persons 
not  proctors  deceiving  their  employers,  by  making  them  believe  that 
the  business  they  pay  for  has  been  done  by  a  proctor,  whose  name  is 
used,  but  who  did  not  do  the  business,  or  that  the  person  who  did  it 
was  a  proctor  when  he  really  was  not.  For  doing  so,  the  offender  is 
to  forfeit  50/.,  to  be  recovered  by  action.  This  section  applies  to  all 
business  in  any  way  appertaining  to  the  practice  of  a  proctor ;  sec* 
tion  9  only  to  business  done  in  court.  So  that  I  conceive  that  the 
penalties  in  section  10  would  be  incurred,  not  only  by  a  person  not  a 
proctor  who  borrowed  the  name  of  a  proctor,  who  lent  in  violation  of 
section  9,  but  by  one  assuming  that  character,  and  doing  any  thing 
relating  to  what  proctors  are  commonly  employed  about,  such  as  ad- 
vising in  matters  of  law  or  practice  ecclesiastical,  or  preparing  docu- 
ments such  as  proctors  commonly  prepare,  though  the  same  acts 
might  lawfully  be  done  by  a  person  who  is  not  a  proctor,  provided  he 
did  not  assume  that  character  or  act  in  the  name  of  one.  It  might 
be  said,  if  he  could  act  without  being  a  proctor,  why  should  he  as- 
sume the  character ;  and  what  harm  is  there  in  assuming  it  if  he 
does  no  more  than  he  lawfully  might  ?  But  it  is  evident  that  a  mis- 
chievous deception  is  practised  on  a  person  who  is  made  to  believe 
that  he  is  paying  for  the  skill  and  experience  which  a  proctor  must 
be  presumed  to  possess,  when  in  fact  his  business  has  been  done 
by  a  person  not  having  that  qualification.  Where  the  act  is  one 
which,  though  ordinarily  done  by  a  proctor  in  the  course  of  his  prac- 
tice, is  yet  one  which  may  lawfully  be  done  by  a  person  who  is  not 
a  proctor,  such  as  preparing  an  instrument  or  doing  other  things  out 
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of  court,  if  the  person  doing  it  represent  that  he  is  a  proctor,  or  that 
the  business  is  done  by  a  proctor,  he  is  within  this  section  doing  an 
act  pertaining  to  the  practice  of  a  proctor,  though  if  he  did  not  pre- 
tend that  the  work  was  done  by  a  proctor,  he  would  be  guilty  of  no 
offence.  It  appears  to  me  that  with  regard  to  things  usually  but  not 
necessarily  done  by  proctors,  when  the  person  doing  them  holds  him- 
self out  as  a  proctor,  or  represents  that  they  were  done  by  a  proctor, 
he  is  doing  things  appertaining  to  the  practice  of  a  proctor ;  but 
where  he  does  not  so  hold  himself  out,  or  make  such  representation, 
the  things  done  do  not  appertain  to  the  practice,  &a,  of  a  proctor,  and 
no  offence  is  committed  within  section  10. 

The  section  is  not  generally  for  pretending  to  be  a  proctor,  and 
deceiving  by  such  pretences,  and  therefore  could  not  apply  to  persons 
pretending  to  be  proctors,  and  by  such  pretence  obtaining  credit  or 
advantage  of  any  kind,  but  doing  nothing  which  proctors  usually  do 
in  the  course  of  their  professional  business ;  the  object  of  the  two 
sections  being  to  prevent  the  court  or  the  public  from  being  deceived 
by  having  proctor's  business  pretended  to  be  done  by  proctors,  but 
really  done  by  others.  When  neither  the  court  nor  the  public  is  so 
deceived,  I  think  the  sections  do  not  apply. 

It  appears  therefore  to  me,  that  if  the  practice  of  the  ecclesiastical 
courts  allowed  persons  in  general,  not  proctors,  to  do  any  particular 
kind  of  business,  though  such  business  might  also  be  done  and  com* 
monly  was  done  by  proctors,  the  doing  such  business  in  his  own 
name,  without  using  that  of  a  proctor,  by  a  person  not  a  proctor,  and 
not  pretending  to  be  one,  would  be  no  offence  within  the  act  And 
the  same  would  be  the  case  with  a  particular  class  of  persons  allowed 
by  such  practice  to  do  certain  acts.  I  do  not  think  that  the  9th  sec- 
tion, which  speaks  of  obtaining  probates,  &&,  as  acts  which  may  be 
done  and  are  done  by  proctors  as  such,  is  to  be  taken  as  a  declaration 
that  they  can  only  be  done  by  proctors ;  though  I  think  it  certainly 
shows  that  they  may  be  done  by  proctors  in  that  character ;  so  that 
a  person  acting  as  a  proctor,  that  is,  assuming  to  be  one,  or  using  the 
name  of  a  proctor  in  obtaining  probates,  &a,  would  be  doing  an  act 
appertaining  to  the  business  of  a  proctor  within  the  10th  section. 

My  opinion  therefore  is,  that  a  person  who,  without  assuming  the 
character  of  a  proctor  or  using  the  name  of  one,  does  an  act  which, 


not  within  the  prohibition  and  penalty  of  the  10th  section,  and  that 
the  9th  section  does  not  supply  the  assumed  want  of  evidence,  that 
the  act  supposed  in  the  second  question  appertains  to  the  practice  of 
a  proctor.  I  consequently  think  that  on  the  supposition  of  that  ques- 
tion the  assumed  declaration  would  not  be  supported. 

With  regard  to  the  first  question,  it  would  be  a  material  question, 
in  the  case  supposed,  whether  the  acts  done  appertained  to  the  prac- 
tice, &a,  of  a  proctor.  The  nature  of  the  act  is  not  suggested  in  this 
question,  and  they  must  be  assumed  to  be  such  as  that  it  is  a  ques- 
tion of  fact  whether  they  appertain  to  the  office  of  a  proctor.  On 
the  before-mentioned  construction  of  the  9th  and  10th  sections,  if  the 
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act  done  is  one  that  others  as  well  as  proctors  do,  it  would  be  an  act 
not  appertaining  to  the  practice  of  a  proctor,  unless  done  under  the 
assumption  of  this  character  or  in  the  name  of  one.  The  supposed 
evidence  would  therefore  be  material,  and  admissible  on  this  question. 

Pattbson,  J.  In  answering  this  first  question  put  by  your  lord- 
ships to  her  Majesty's  Judges  in  this  case,  I  feel  myself  in  some  little 
difficulty,  arising  from  the  use  of  the  words  "  certain  acts,1'  without 
any  specification  of  the  very  acts  themselves.  I  apprehend  it  to  be  a 
question  purely  of  fact  whether  any  given  act  does  or  does  not  ap- 
pertain to  the  office,  function,  or  practice  of  a  proctor,  unless  that 
given  act  be  such  as  that  the  court  or  a  judge,  in  any  action  at  law 
respecting  it,  is  bound  judicially  to  notice  its  character  and  relation 
to  such  office,  function,  or  practice.  But  I  also  apprehend  that  the 
court  or  a  judge  may  be  bound  to  take  such  judicial  notice,  either  by 
some  rule  of  the  common  law  or  by  reason  of  the  enactments  in  some 
statute.  In  the  absence  of  any  such  rule  of  law  or  statute,  I  am  of 
opinion  that  in  such  an  action  as  is  stated  in  your  lordship's  question 
it  would  be  competent  to  the  defendant  to  give  evidence  that  it  had 
been  the  practice  of  the  registrars  of  different  ecclesiastical  courts  to 
do  such  act  in  common  with  proctors,  because  although  such  evidence 
might  not  necessarily  negative  the  fact  that  the  act  in  question  did  in 
some  seuse  appertain  to  the  office,  function,  or  practice  of  a  proctor, 
vet  it  would  be  relevant  to  that  question  of  fact,  and  would  therefore 
be  proper  to  be  admitted  to  the  jury,  in  whose  province  it  would  then 
lie  to  determine  the  fact  Taking,  therefore,  the  words  of  the  ques- 
tion first  put  by  your  lordships  in  the  most  general  and  unrestricted 
sense,  ana  assuming  the  absence  of  any  such  rule  of  law  or  statute 
as  I  have  already  alluded  to,  (but  only  by  reason  of  such  assumption,) 
I  answer  your  lordship's  first  question  in  the  affirmative. 

The  second  question  put  by  your  lordships  directly  raises  the  point 
as  to  the  proper  construction  to  be  put  on  the  10th  section  of  the 
statute  54  Geo.  3,  c.  68,  taken  in  connection,  as  I  apprehend  it  neces- 
sarily must  be,  with  the  9th  section  of  the  same  act. 

Now  the  9th  section  makes  it  highly  penal  in  any  proctor  to  act  as 
such,  or  permit  his  name  to  be  used  for  the  benefit  of  any  person  not 
a  proctor,  or  to  allow  such  person  to  participate  in  his  profits,  as  well 
"  in  any  suit  the  prosecution  or  defence  of  which  shall  pertain  to  the 
office  of  a  proctor,"  as  "  in  obtaining  probates  of  wills,  letters  of 
administration,  or  marriage  licenses."  The  legislature  here  treats  the 
obtaining  probates  of  wills,  inclusive,  as  I  apprehend,  of  all  steps  in- 
cident to  such  obtaining,  (which  are  the  matters  mentioned  in  your 
lordships'  second  question,)  as  appertaining  in  some  way  to  the  office, 
function,  or  practice  of  a  proctor,  or  at  all  events  as  that  which  may 
be  done  and  is  ordinarily  done  by  a  proctor.  But  this  section,  though 
highly  penal  against  the  proctor  himself,  contains  no  penalty  against 
theperson,  not  a  proctor,  for  whose  benefit  the  business  is  dona 

Then  follows  the  10th  section,  which  applies  exclusively  to  persona 
not  proctors,  and  inflicts  a  penalty  of  50i  The  words  of  that  section 
do  not  in  terms  embrace  the  case  of  a  proctor  acting  as  such  for  the 
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benefit  of  one  who  is  not  a  proctor,  or  permitting  such  person  to  par- 
ticipate in  his  profits,  though  the  proctor  himself  would  be  punisha- 
ble for  so  doing  under  the  9th  section,  for  the  words  of  the  10th 
section  seem  to  extend  only  to  "  acts,  matters,  and  things  "  done  by  a 
person  not  himself  a  proctor,  either  in  his  own  name  or  the  name  of 
a  proctor,  and  not  to  the  mere  participation  in  or  taking  the  whole 
profits  where  the  "  acts,  matters,  and  things  "  are  actually  done  by  the 

Eroctor  himself.  Yet  I  cannot  doubt  that  they  extend  to  the  other 
ranch  of  the  9th  section,  namely,  to  the  doing  by  a  person,  not  a 
proctor,  for  his  own  gain,  in  the  name  and  by  the  permission  of  a 
proctor,  any  of  those  acts,  matters,  and  things,  for  permitting  the  do- 
ing of  which,  in  his  name,  the  proctor  is  so  highly  punishable  under 
the  9th  section,  and,  amongst  others,  the  obtaining  probates  of  wills, 
which  is  expressly  mentioned  in  that  section.  In  other  words,  I  ap- 
prehend that  wherever  a  person,  not  a  proctor,  is  not  merely  a  recipi- 
ent of  profits,  but  is  an  actor  in  the  doing  that  which  is  to  made  so 
highly  penal  in  the  proctor  by  the  9th  section,  he  brings  himself  within 
the  true  meaning  of  the  10th  section,  and  is  liable  to  be  sued  for  the 
penalty  of  50/. ;  as,  for  instance,  if  he  obtains  probate  of  a  will  for 
his  own  gain  in  the  name  of  a  proctor.  It  is  true  that  the  10th  sec- 
tion does  not  use  the  words,  "  obtaining  probates  of  wills,  letters  of 
administration,  or  marriage  licenses,"  which  are  found  in  the  9th  sec- 
tion. The  words  used  are,  "  In  case  any  person  shall  in  his  own 
name,  or  in  the  name  of  any  other  person,  make,  do,  act,  exercise,  or 
perform  any  act,  matter,  or  thiqg  whatsoever  in  anyway  appertaining 
or  belonging  to  the  office,  function,  or  practice  of  a  proctor,  for  gain. 
But  as  the  9th  section  has  specified  the  obtaining  probates  of  wills, 
and  thereby  treated  it  as  within  the  practice  of  a  proctor,  (to  say  the 
least  of  it,)  I  cannot  doubt  that  it  comes  within  the  words  of  the  10th 
section,  as  an  "  act,  matter,  or  thing  in  any  way  appertaining  to  the 
office,  function,  or  practice  of  a  proctor,"  —  at  any  rate,  wherein  a 
proctor's  name  is  used. 

The  10th  section,  however,  applies  to  cases  where  the  act  done  by 
a  person  not  a  proctor  is  done  in  his  own  name,  no  reed  proctor's  name 
being  used ;  cases  which  manifestly  do  not  fall  within  the  9th  section 
at  all,  that  section  relating  only  to  the  acts  of  persons  who  really  are 
proctors.  The  case  put  in  your  lordships'  second  question  is  that  of 
a  person  not  a  proctor  doing  acts  for  obtaining  probates  of  wills  in 
his  own  name  for  gain ;  at  least,  so  I  take  the  question  to  import,  for 
it  cannot  be  intended  to  relate  to  a  person  obtaining  probate  on  his 
own  behalf.  Now  I  cannot  think  that  the  words,  "  any  act,  matter, 
or  thing  whatsoever  in  any  way  appertaining  or  belonging  to  the  of- 
fice, function,  or  practice  of  a  proctor,"  ought  to  receive  a  different 
construction  where  a  proctor's  name  is  not  used  from  that  which  I 
have  already  endeavored  to  show  that  they  must  receive  if  a  proctor's 
name  be  used.  In  either  case,  I  think  that  they  must  be  construed 
with  reference  to  the  9th  section,  and  that  the  legislature  must  be  ta- 
ken to  have  exclusively  enacted  in  the  statute  that  the  obtaining  pro- 
bate of  a  will  is  an  act  in  some  way  appertaining  and  belonging  to 
the  office,  function,  and  practice  of  a  proctor,  and  so  the  very  case 
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arises  to  which  I  referred  in  my  answer  to  your  lordships'  first  ques- 
tion, namely,  that  in  which  the  court  or  judge  is  bound  to  take  judi- 
cial notice  of  the  character  and  relation  of  the  act  done,  by  reason  of 
the  enactments  of  the  statute,  and  by  consequence  to  exclude  any 
evidence  of  the  practice  of  ecclesiastical  courts. 

With  regard  to  any  distinction  between  registrars  of  the  ecclesias- 
tical courts  and  other  persons  unconnected  with  such  courts,  I  am 
unable  to  see  on  what  ground  it  can  be  made ;  the  statute  in  the  two 
sections  in  question  has  made  no  exception  in  favor  of  registrars ;  in- 
deed, it  does  not  mention  or  allude  to  them  at  all.  It  is  plain  that 
the  obtaining  probate  of  wills  can  be  no  part  of  their  duty  as  regis- 
trars ;  if  it  was,  they  would  have  some  remuneration  assigned  them 
for  doing  it,  or  must  do  it  gratuitously ;  neither  of  which  state  of 
things  is  pretended  to  exist ;  and  their  duty  as  officers  of  the  courts 
would  seem  in  many  respects  to  be  inconsistent  with  their  practising 
in  any  way  in  those  courts.  They  must,  therefore,  be  treated  with 
reference  to  this  statute  in  the  same  way  as  mere  strangers  wholly 
unconnected  with  the  courts.  Assuming  them  to  have  been  in  the 
habit  of  obtaining  probates  of  wills  and  doing  other  acts  not  of  a 
contentious  nature  for  gain,  that  habit  cannot  legalize  what  is  in 
itself  illegal,  much  less  can  it  alter  the  provisions  of  a  statute.  If, 
indeed,  the  question  could  be  an  open  one  of  fact,  that  habit  would 
be  evidence  of  the  character  of  the  act  done ;  but  as  I  have  already 
said,  it  appears  to  me  that  the  question  is  not  an  open  one  of  fact, 
but  one  which  is  conclusively  determined  by  the  enactments  of  the 
legislature. 

It  is  argued  that  the  10th  section  is  framed  for  the  protection  of 
proctors,  and  applies  only  to  acts  which  appertain  to  the  office,  func- 
tion, and  practice  of  a  proctor,  exclusive  of  all  other  persons,  and  that 
obtaining  probates  of  wills,  and  other  such  ex  parte  and  voluntary 
proceedings  not  being  of  a  contentious  character,  and  which  do  not 
require  any  proxy  to  be  exhibited,  and  which  are  done  by  a  person  in 
his  own  name,  not  practising  any  deception  nor  pretending  to  be  a 
proctor,  are  not  within  the  section.  I  cannot,  however,  gather  any 
such  intention  from  the  words  used  by  the  legislature,  which  are  "  in 
any  way  appertaining ; "  words  of  as  large  and  extensive  a  meaning 
as  I  can  well  conceive  to  have  been  used ;  nothing  being  said  ap  to 
falsely  pretending  to  be  a  proctor,  or  any  thing  of  the  kind.  I  should 
rather  conjecture,  if  this  was  properly  matter  of  conjecture  at  all,  that 
the  legislature  had  in  view  acts  of  the  very  like  description  mentioned 
in  your  lordships'  second  question ;  for  it  is  hardly  likely  that  any  per- 
son could  do,  in  his  own  name,  acts  which  required  the  exhibition  of 
a  proxy,  or  any  acts  but  those  of  a  common  and  ordinary  character. 
Conjecture,  however,  is  not  admissible.  I  found  my  opinion  on  the 
words  of  the  statute,  the  construction  of  which  appears  to  me  to  be 
such  that  I  am  bound  to  answer  the  second  question  in  the  affirma- 
tive. 

Some  doubt  may  exist  whether  one  or  two  of  the  acts  specified  in 
that  question  may  not  rather  be  acts  of  the  court  than  proctorial  acts ; 
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but  as  most  of  them  are  plainly  of  the  latter  character,  I  presume 
that  it  is  not  material  to  enter  into  any  discussion  in  that  respect 

Parke,  B.  The  answers  which  I  give  to  the  two  questions  pro- 
posed by  your  lordships  to  her  Majesty's  judges  are,  in  the  negative 
to  the  first,  and  the  affirmative  to  the  second ;  and  in  giving  my  rea- 
sons for  these  answers,  it  will  be  convenient  to  consider  both  the  ques- 
tions together. 

They  both  depend  on  the  true  construction  of  the  54  Geo.  3,  c.  68, 
the  two  material  sections  of  which  are  the  9th  and  10th.  (The 
learned  judge  read  the  two  sections.) 

Under  the  9th  section,  if  any  proctor  in  any  ecclesiastical  court  in 
which  he  shall  be  entitled  to  act  as  proctor  shall  act  as  such,  or  per- 
mit or  suffer  his  name  to  be  used  in  any  suit,  &c,  or  permit  his  name 
to  be  used  in  obtaining  probates  of  wills,  letters  of  administration,  or 
marriage  licenses,  for  or  on  account,  &c.,  of  any  person  not  entitled 
to  act  as  proctor,  he  shall  be  struck  off  the  roll  of  proctors. 

Now  I  think  that  this  is  a  clear  legislative  declaration  that  the 
obtaining  probates  of  wills,  letters  of  administration,  and  marriage 
licenses  is  lawfully  a  part  of  the  business  of  the  proctors  within  the 
meaning  of  the  act,  for  they  are  heavily  punished  for  acting  them- 
selves or  permitting  their  names  to  be  used  in  doing  those  acts  for 
the  benefit  of  others ;  and  the  legislature  could  never  have  intended 
those  very  acts  to  be  lawfully  performed  by  any  person  whatever, 
without  using  the  name  of  a  proctor  at  all,  which,  by  so  severe  a  pe- 
nalty, it  prohibited  the  proctors  doing  for  the  benefit  of  others,  or 
lending  their  names  to  others  to  enable  them  to  do.  Surely  it  could 
not  have  intended  to  permit  all  those  acts  in  others,  and  punish  the 
proctors  for  a  fraud  in  permitting  their  names  to  be  used,  or  acting 
themselves  in  them  for  the  benefit  of  others,  when  such  a  fraud  was 
totally  unnecessary  and  useless. 

It  is  said  that  the  act  meant  to  prohibit  the  acting  as  proctors ; 
that  is,  the  doing  of  acts  representing  themselves  to  be  proctors  when 
they  really  were  not 

But  the  10th  section  imposes  the  penalty  upon  any  person  doing 
the  act  prohibited,  namely,  any  thing  whatever  in  any  way  belonging 
to  the  office,  function,  or  practice  of  a  proctor ;  not  upon  his  doing  it 
as  a  proctor,  or  acting  as  a  proctor,  for  it  applies  as  well  to  acts  done 
in  his  own  name  as  to  those  done  in  the  name  of  another,— a  proc- 
tor's for  example. 

The  prohibition  in  section  9  affects  those  who  are  proctors,  and 
those  only ;  and  the  u  acting  as  proctors,"  in  the  several  particulars 
therein  mentioned,  and  thereby  punished  by  deprivation  of  office,  can- 
not mean  the  pretending  to  be  proctors  when  they  are  not,  and  the 
doing  of  those  acts  under  the  false  representation  of  their  being  proc- 
tors. The  section  clearly  means  to  prohibit  those  who  actually  are 
proctors  from  acting  in  that  capacity  in  the  several  particulars  and 
under  the  circumstances  therein  mentioned,  for  fee  and  reward  to  be 
substantially  received  by  another.  This  enactment  is  not  for  punish- 
ing fraud  upon  the  parties  employing  and  consulting  others  in  ma 
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ters  of  business,  usually  done  by  proctors,  by  persons  representing 
themselves  impliedly  to  have  skill  and  experience  which  they  do  not 
possess,  for  it  applies  to  proctors  themselves  acting  personally  in  suits 
or  other  matters,  and  giving  the  fall  benefit  of  their  skill  and  know- 
ledge to  their  clients,  provided  they  do  it  for  the  gain  of  others.  It  is 
clear  that  the  object  of  the  legislature  was  to  insure  the  gains  of  the 
profession  of  proctors  to  those  who  are  duly  entitled  to  act  as  such. 

These  considerations  lead,  I  think,  to  the  true  construction  of  the 
10th  section,  which  imposes  a  penalty  of  502.  on  any  person  who,  in 
his  own  name  or  in  the  name  of  another,  does,  acts,  exercises,  or  per- 
forms any  act,  matter,  or  thing  whatsoever  in  any  way  appertaining 
or  belonging  to  the  office,  function,  or  practice  of  a  proctor  for  or  in 
consideration  of  gain.  This  certainly  does  not  prevent  parties  acting 
for  themselves  nor  for  others  gratuitously,  for  the  clause  only  prevents 
the  doing  these  acts  for  gain,  fee,  or  reward ;  but  for  gain  or  reward 
to  himself  or  others  it  is  clear  that  a  person  not  admitted  and  enrolled 
as  a  proctor  cannot  act  in  a  suit,  for  it  is  beyond  a  doubt  that  suits 
are  part  of  the  business  of  proctors. 

Obtaining  probates  and  acts  enumerated  in  the  9th  section,  when 
done  for  others  for  reward,  are  also,  I  think,  clearly  meant  to  be  prohi- 
bited in  all,  except  proctors  duly  admitted  and  enrolled  ;  and  strangers 
wholly  unconnected  with  the  spiritual  court  would  be  clearly  liable 
to  the  penalties  for  such  acts. 

.  If  so,  it  is  impossible  to  contend  that  there  can  be  any  implied  ex- 
ception of  registrars  or  their  deputies  from  the  nature  of  their  offices. 
There  is  a  stronger  reason  for  prohibiting  registrars  than  mere  strangers. 
Knowledge  of  the  forms  and  practice  of  the  court  they  have,  and  are 
therefore  qualified  to  do  all  those  acts  correctly ;  but  their  duties  are 
wholly  inconsistent  with  those  of  agents  or  representatives  of  suitors. 
They  are  officers  of  the  court ;  deputies  of  the  judge  for  certain 
purposes.  It  is  their  business  to  act  in  each  case  judicially ;  to  do 
all  curial  acts  without  favor  to  anybody.  To  allow  the  registrars  to 
have  the  profits  of  the  business  of  proctors,  even  in  unlitigated  cases, 
is  to  set  their  interest  against  their  duty.  It  is  a  part  of  their  office 
to  tax  proctors'  bills,  and  how  can  it  be  expected  that  this  duty  will 
be  performed  fairly,  if  they  themselves  can  act  in  any  cases,  and 
lawfully  claim  the  fees  and  emoluments  of  proctors  for  so  doing  ?  If 
there  is  no  implied  exception  independently  of  usage,  it  is  clear  that 
usage,  however  long,  can  never  support  an  exception  to  an  act  of 
parliament.  I  am  of  opinion,  therefore,  that  your  lordships'  questions 
should  be  thus  answered :  — 

First,  that  in  an  action  at  law  brought  against  the  registrar  of  an 
ecclesiastical  court  in  Ireland  to  jecover  a  penalty  claimed  by  the  de- 
claration to  have  been  forfeited  by  the  doing  of  certain  acts  alleged 
to  appertain  to  the  office,  function,  or  practice  of  a  proctor,  it  would 
not  be  competent  to  the  defendant  to  give  evidence  that  for  several 
years  it  had  been  the  practice  of  registrars  of  different  ecclesiastical 
courts  to  do  such  acts  as  those  referred  to  in  common  with  proctors, 
for  the  purpose  of  exempting  registrars  from  liability,  on  the  ground 
of  an  usage  for  registrars  to  do  proctors'  duty.    But  with  respect  to 
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those  acts  which  did  not  fall  within  the  description  of  obtaining  pro- 
bates of  wills,  letters  of  administration,  and  marriage  licenses,  such 
evidence  would  be  admissible  to  show  that  they  did  not  appertain  to 
the  office,  function,  or  practice  of  a  proctor. 

Secondly,  such  a  declaration  would  be  sustained  by  proof  that  the 
defendant  was  not  a  proctor,  and  that  he  had  prepared  the  documents 
and  done  the  acts  necessary  for  and  connected  with  the  obtaining  and 
procuring  letters  testamentary  and  probates  of  wills,  and  extracting 
probates  of  wills,  and  drawing  and  preparing  inventories  of  foods 
of  deceased  testators,  schedules  of  such  goods  and  affidavits  of  veri- 
fication, and  certificates  thereto  annexed,  and  renunciations  of  execu- 
tors, in  the  absence  of  any  evidence  that  the  acts  done  and  instruments 
and  documents  so  prepared  appertained  and  belonged  to  the  office, 
function,  and  practice  of  a  proctor,  for  they  all  appear  to  be  acts  for 
obtaining  probates  or  letters  of  administration,  as  also  preparing  the 
fiat  foT  a  commission  to  swear  executors.  The  completing  the  fiat  I 
suppose  to  be  a  curial  act. 

The  Lord  Chancellor,  (Lord  Truro)  :  My  lords,  I  have  to  ex- 
press the  obligations  we  are  under  to  the  learned  judges  for  the 
attentive  consideration  they  have  given  to  this  case,  and  for  the 
valuable  assistance  they  have  rendered  to  your  lordships  by  the  opi- 
nions which  you  have  now  heafd ;  from'  which  it  appears  that  the 
learned  judges  are  equally  divided  upon  the  questions  which  have 
been  submitted  to  them ;  and  I  will  now  move  your  lordships  that 
the  further  consideration  of  this  case  be  adjourned  to  a  future  day. 

Lord  Brougham.  My  lords,  I  entirely  agree  with  my  noble  and 
learned  friend  that  we  must  adjourn  the  further  consideration  of  this 
question.  In  the  mean  time  we  shall  have  the  opinions  of  the  learned 
judges  printed.  We  are  extremely  indebted  to  them  for  the  great 
pains  which  they  have  bestowed  upon  the  subject,  and  we  shall  of 
coarse  take  their  opinions  into  the  most  deliberate  consideration.  I 
should  like  also  to  have  a  further  opportunity  of  considering  the  very 
learned  and  able  opinion  of  the  learned  judges  in  Ireland  in  the  court 
below,  one  of  which  I  confess,  —  that  of  the  very  learned  chief  justice, 
deeply  impressed  my  mind.  Under  the  present  circumstances  of  this 
case,  with  an  equal  division  of  the  learned  judges  upon  the  questions 
which  have  been  propounded  to  them,  I  think  it  would  not  be  possible 
for  us  to  dispose  of  this  question  during  the  present  session. 
Further  consideration  adjourned  sine  die. 

Lord  Truro,  (June  16, 1852,)  after  stating  the  nature  of  the  action, 
the  statute  on  which  it  was  founded,  the  plea  put  on  the  record,  and 
the  trial,  and  the  evidence  there  offered,  said :  The  object  of  this  evi- 
dence was  professedly  intended  to  show  that  the  acts  alleged  to  have 
been  performed  by  the  defendant  were  not  acts  which,  within  the  mean- 
ing of  the  statute,  appertained  to  the  office,  functions,  and  Dractice  of  a 
proctor.  The  evidence  was  objected  to  on  the  part  of  the  plaintiff,  who 
insisted  that,  by  the  9th  section  of  the  statute,  the  acts  done  by  the  de- 
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fendant, —  by  the  doing  of  which  it  was  insisted  that  he  had  incurred 
the  penalties  now  sought  to  be  recovered,  —  were,  by  the  very  statute 
itself,  declared  to  be  acts  appertaining  to  the  office  of  a  proctor ;  and 
therefore  that  no  evidence  adduced  to  show  a  practice  in  an  Eccle- 
siastical Court  was  admissible  to  countervail  the  effect  and  authority 
of  the  statute,  and  consequently  that  this  evidence  was  irrelevant, 
and  ought  not  to  be  received.  The  learned  judge  was  of  opinion 
that  the  evidence  was  admissible  in  order  to  prove  what,  in  point  of 
fact  and  practice,  did*appertain  to  the  office  of  a  proctor.  The  evi- 
dence was  accordingly  received,  upon  which  the  plaintiff's  counsel 
excepted  against  its  admissibility.  Several  witnesses  were  called,  all 
of  whom  gave  evidence  to  the  same  effect  An  exception  was  ten- 
dered against  the  reception  of  the  evidence  of  each.  One  of  them 
proved  that  in  some  dioceses,  particularly  in  the  diocese  of  Elphin, 
there  was  no  proctor,  and  in  that  diocese  the  business  was  done  by 
the  registrar,  or  by  his  deputy ;  and  that  there,  if  any  matter  occurred 
in  which  the  interference  of  a  proctor  was  necessary,  he  was  sent  for 
from  Dublin,  or  elsewhere. 

The  declaration  having  averred  that  the  several  acts  imputed  to  the 
defendant  all  appertained  to  the  office  of  a  proctor,  and  the  plaintiff 
not  having  given  any  evidence  on  the  subject,  the  learned  judge  told 
the  jury  that,  in  his  opinion,  the  plaintiff  had  not  made  out  a  case, 
and  that  the  verdict  ought  'to  be  for  the  defendant  upon  the  evidence 
so  given ;  and  accordingly  a  verdict  was  given  for  the  defendant.  But 
previously,  and  correctly,  a  bill  of  exceptions  was  tendered  to  the  di- 
rection of  the  learned  judge,  and  judgment  followed  upon  that  bill 
of  exceptions. 

(His  Lordship  detailed  the  further  progress  of  the  cause,  up  to  the 
time  of  the  questions  put  to  the  judges  in  this  house.) 

My  lords,  three  of  the  learned  judges  expressed  their  opinion  that 
the  evidence  to  which  the  first  question  put  to  them  was  directed  was 
not  receivable,  and  also  that  the  evidence  which  is  stated  in  the  second 
question  did  support  the  declaration.  Mr.  Baron  Martin,  who  had 
attended  during  a  great  part  of  the  argument,  but  had  not  attended 
during  the  whole  of  it,  gave  no  opinion.1  The  other  judges  gave 
their  opinion  that  the  judgment  ought  to  be  affirmed,  that  the  evidence 
was  receivable,  and  that  the  evidence  given  on  the  part  of  the  plain- 
tiff did  not  support  the  declaration,  and  therefore  that  the  ruling  of 
the  learned  judge  at  the  trial  was  right 

Under  these  circumstances  the  case,  presenting  these  difficulties, 
comes  before  your  lordships  for  decision,  with  this  difference  of  opi- 
nion existing  among  the  judges,  both  in  Ireland  and  here.  The  case 
turns  upon  the  construction  of  the  two  sections  of  the  statute  of  the 
54  Geo.  3,  c.  68.  The  particular  section  imposing  the  forfeiture,  which 
is  sought  to  be  recovered  in  this  action,  is  the  10th,  and  that  says, — 
[His  Lordship  read  the  section.]     The  question  turns  upon  the  con- 


1  Mr.  Baron  Alderson  has  favored  the  reporter  with  a  note  stating  that,  for  the  same 
reason,  he  gave  no  opinion. 
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struction  of  that  section ;  but  inasmuch  as  it  would  appear  that  its 
construction  is  said  to  be  in  fact  governed  by  the  contents  of  the  pre- 
vious section,  I  should  also  beg  your  lordships'  attention  to  the  contents 
of  the  9th  section.  [His  lordship  read  it  to  the  words, "  such  proctor 
so  offending  shall  be  struck  off  the  roll  of  proctors."]  There  are, 
then,  certain  cases  of  exception,  with  which  it  is  not  material  to 
trouble  your  lordships. 

The  penalty  sought  to  be  recovered  in  this  case  is  the  penalty  im- 
posed by  the  10th  section.  That  section  is  very  extensive  in  its 
terms,  and  imposes  the  penalty  for  doing  "  any  act,  matter,  or  thing 
whatsoever  in  any  way  appertaining  or  belonging  to  the  office,  func- 
tions, or  practice  of  a  proctor."  In  construing  an  act  of  parliament, 
I  apprehend  every  word  must  be  understood  according  to  the  legal 
meaning,  unless  it  shall  appear  from  the  context  that  the  legislature 
has  used  it  in  a  popular  or  more  enlarged  sense ;  that  is  the  general 
rule ;  but  in  a  penal  enactment,  where  you  depart  from  the  ordinary 
meaning  of  the  words  used,  the  intention  of  the  legislature  that  those 
words  should  be  understood  in  a  more  large  or  popular  sense,  must 
plainly  appear.  The  application  of  that  remark  will  be  found  of 
importance  in  this  case. 

It  becomes  necessary  here  to  consider  the  nature  of  the  office  of  a 
proctor.  A  proctor  is  described  in  several  instances  in  Domat's  Civil 
Law,  vol.  i.  bk.  i.  tit.  15 ;  and  vol.  ii.  bk.  ii.  tit  5,  s.  2,  which  is  referred 
to  in  Burn's  Ecclesiastical  Law,  vol.  iii.  (edit,  by  Phillimore)  tit.  Proc- 
tor ;  and  some  other  books  are  there  cited,  and  it  is  stated  that  "  proc- 
tors are  officers  established  to  represent  in  judgment  the  parties  who 
empower  them  (by  warrant  under  their  hand,  called  a  proxy)  to  appear 
for  them,  to  explain  their  rights  and  instruct  their  cause,  and  to  de- 
mand judgment ;"  and  the  office  is  recognized  as  a  legal  office  in 
various  statutes.  By  the  3  James  1,  c.  5,  s.  8,  no  recusant  convict  is 
to  be  allowed  to  practice  in  the  civil  law  as  proctor.  By  the  5  Geo.  2, 
c.  18,  s.  2,  it  is  enacted  that  proctors  in  any  court  are  incapable  during 
the  time  tbey  shall  continue  in  the  business  and  practice  of  a  proctor 
from  being  justices  of  the  peace.  By  the  55  Geo.  3,  c.  184,  a  stamp 
is  imposed  upon  the  admission  to  the  office  of  a  proctor,  and  every 
practising  proctor  is  required  to  take  out  an  annual  certificate.  The 
general  character  and  nature  of  the  office  seems  to  be,  that  the  proc- 
tor is  to  represent  parties  in  judicial  proceedings  in  the  courts  in  which 
he  has  been  admitted  as  a  proctor ;  but  independently  of  the  particu- 
lar duties  strictly  incident  to  the  office  of  proctor,  persons  holding 
that  office  (as  is  also  the  case  with  attorneys  and  solicitors)  perform 
various  services  more  or  less  connected  with  the  courts  of  which  they 
are  officers ;  but  many  of  those  services  and  employments  are  wholly 
unconnected  with  any  court  —  such  as  preparing  letters  of  attorney, 
conveyances,  settlements,  and  numerous  other  instruments. 

The  statute  in  question  is  entitled,  "An  Act  for  the  better  regula- 
tion oi  Ecclesiastical  Courts  in  Ireland."  The  10th  section  says 
that,  if  any  person  not  being  a  proctor,  shall  for  profit  or  with  a  view 
to  participate  in  the  benefit  to  be  derived  from  the  office,  functions, 
or  practice  of  a  proctor,  either  in  his  own  name  or  in  the  name  of 
vol.  xviii.  7 
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any  other  person,  do  any  act,  matter,  or  thing  whatsoever  appertain- 
ing or  belonging  to  the  office,  functions,  or  practice  of  a  proctor,  he 
shall  forfeit  50/. 

Now,  in  construing  this  clause  it  is  necessary  to  consider  whether 
the  legislature  means  to  prohibit  persons  not  being  proctors  from 
doing  any  acts  which  proctors  might  be  in  the  habit  of  doing,  but 
which  are  not  incident  to,  nor  form  part  of,  the  duties  of  the  office  of 
proctor,  and  which,  prior  to  the  statute,  others  as  well  as  proctors 
might  lawfully  do ;  or  whether  the  prohibition  extended  only  to  those 
acts  and  that  business  which  properly  was  incidental  to  the  office  of 
proctor.  The  expression  used  is,  "  appertaining  or  belonging  to  the 
office,  functions,  or  practice  of  a  proctor."  What  is  the  correct  mean- 
ing of  these  words,  "  appertaining  or  belonging?"  I  understand 
them  to  mean,  "  legally  incident  to  the  office ; "  not  any  thing  which 
proctors  may  think  fit  to  do,  but  that  which  of  legal  right  belongs  to, 
or  attaches  to,  their  office.  I  am  not  aware  that  the  words  "  apper- 
taining" is  to  be  found  in  any  dictionary  professing  to  give  legal 
definitions,  or  that  it  has  acquired  any  peculiar  meaning  in  the  law ; 
and  I  apprehend  that  it  is  used  in  the  law,  and  must  be  so  understood 
in  statutes,  in  its  ordinary  and  proper  sense,  where  there  is  nothing 
in  the  context  of  the  statute  to  extend  or  control  it.  In  Johnson's 
Dictionary,  the  explanations  given  are,  ato  belong  to  as  of  right  — 
to  belong  to  by  nature  or  appointment — that  which  belongs  to  any 
rank  or  dignity."  And  in  every  example  given  of  its  use,  it  is  con- 
nected with  the  matter  to  which  it  refers  in  the  sense  of  right.  There 
are  several  instances  given  of  this  application  of  it  It  is,  I  conceive, 
used  in  this  section,  therefore,  synonymously  with  the  words  which 
follow,  "  belonging  to."  Now,  acts  which  before  the  statute  were 
lawfully  done  by  others,  in  common  with  proctors,  could  in  no  correct 
sense  be  said  to  belong  to  the  office,  functions,  or  practice  of  a  proc- 
tor, the  word  "  belong  "  implying  that  it  belonged  as  of  right  and  in 
an  exclusive  sense.  The  practice  incident  to  the  office  or  functions 
of  a  proctor  seems  to  me  to  mean  the  practice  of  the  court  of  which 
the  proctor  is  an  officer,  in  the  conduct  of  matters  in  which  the  proc- 
tor is  officially  concerned,  and  which  court  it  was  the  object  of  the 
statute  to  regulate.  Such  practice,  may,  therefore,  be  ascertained ; 
but  the  practice  of  proctors  in  any  other  sense  will  admit  of  consi- 
derable diversity ;  it  will  be  found  to  vary  in  different  localities,  and 
not  to  be  uniform  in  the  same  localities,  and  would,  in  fact  be  very 
difficult  of  attainment,  and  is  by  far  too  undefined  to  be  expected  to 
be  found  in  a  penal  statute.  It  appears  by  the  evidence  set  out  on 
the  record  in  this  case,  that  in  some  dioceses  there  are  no  proctors, 
and  that  when  business  occurs  in  which  a  proctor  is  required,  a  proc- 
tor is  sent  for  from  a  distance.  In  such  a  locality,  where  there  is  no 
practice  of  a  proctor  because  there  is  no  such  person  within  the  dio- 
cese, the  practice  is  to  be  learnt  from  another  locality.  The  act 
which  may  be  in  question  may  in  some  localities  be  done  by  proctors, 
in  common  with  others  who  are  not  proctors,  and  in  other  places  not 
done  by  proctors  at  all.  In  the  diocese  of  Elphin,  as  I  before  men- 
tioned, there  are  jio  proctors,  and  various  acts  are  necessary  to  be 
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done  in  that  diocese  in  which  no  proctor,  independently  of  what  is 
said  to  be  the  construction  of  this  statute,  is  required,  and  all  such 
business  is  to  be  done  by  the  registrar  or  his  deputies.  It  seems 
to  me,  therefore,  that  the  words  "  appertaining  or  belonging,"  axe 
words  used  in  their  proper  sense  and  meaning — that  is,  in  the  sense 
of  rightly  and  exclusively  belonging  to  the  office  of  proctor.  Besides 
the  words  "  appertaining  and  belonging,"  the  meaning  of  which  I 
have  just  observed  on,  it  mast  be  noticed  that  the  10th  section 
includes  in  the  prohibition  also  the  words  "  function  or  practice  of  a 
proctor,"  the  meaning  of  which  it  becomes  necessary  likewise  to  con* 
sider.  The  question  is,  whether  the  words  "  function  and  practice  " 
should  be  understood  in  the  sense  of  the  functions  and  practice  legally 
incident  to  the  discbarge  of  the  duties  connected  with  the  office  of 
proctor,  or  whether  they  are  used  as  intending  to  embrace  the  funo* 
tions  and  practice  not  necessarily  incident  to  the  office,  bnt  such  acts 
as  those  who  filled  the  office  were  in  the  habit  of  exercising. 

The  observations  I  have  made,  in  stating  what  I  conceive  to  be 
the  true  construction  of  the  words  "  appertaining  or  belonging  to  the 
office  of  a  proctor,"  are  applicable  to  this  part  of  the  case,  and  induce 
me  to  conclude  that  the  words  "  functions  or  practice  "  are  used  in 
the  restricted  sense  of  functions  and  practice  incident  to  the  office, 
and  that  the  statute  professes  to  be  an  act  for  the  better  regula- 
tion of  the  Ecclesiastical  Courts,  well  justifies  the  conclusion  that 
the  subsequent  regulations  relate  to  the  duties  of  the  officers  of 
the  courts,  as  such,  rather  than  to  the  incidental  employment  and 
business  which  any  such  officers  may  think  fit  to  undertake  for 
reward,  in  addition  to  their  official  duties,  except  where  the  terms  of 
the  statute  impart  a  more  extended  meaning.     If  the  construction 
which  1  have  suggested  is  correct,  then,  as  far  as  this  section  is  to  be 
considered,  no  information  whatever  is  afforded  by  the  legislature  as 
to  -what  acts,  matters,  or  things  do  appertain  or  belong  to  the  office, 
functions  or  practice  of  a  proctor;  and   in  any  action  brought  to 
recover  a  penalty  which  is  alleged  to  have  been  incurred  by  a  breach 
of  this  section,  it  would  be  by  evidence  alone  that  the  court  and 
jury  could  be  informed  whether  the  act  by  which  the  forfeiture  was 
said  to  be  incurred,  did  or  did  not  fall  within  the  terms  of  the  prohi- 
bition ;  and  such  evidence  would  not  only  be  receivable,  but  would 
constitute  an  essential  part  of  the  plaintiff's  case ;  and  if  the  plain* 
tiff  gave  no  such  evidence,  it  would  be  the  duty  of  the  judge  to 
direct  the  jury  that,  by  the  law,  the  verdict  ought  to  be  for  the  defend- 
ant    Supposing,  therefore,  that  the  true  construction  of  the  10th 
section  is  to  be  collected  from  the  terms  of  that  section  only,  and 
that  such  construction  is  not  affected  by  any  other  part  of  the  statute, 
then  the  learned  judge  was  correct  in  law  in  receiving  the  evidence 
which  was  excepted  to,  and  the  court  was  right  in  affirming  the  judg- 
ment pronounced  upon  the  verdict  for  the  defendant,  which  was  given 
in  pursuance  of  the  judge's  direction;  and  in  that  case  the  judgment 
of  the  court  below  ought  to  be  affirmed. 

But  the  main  argument  in  the  court  below  was,  and  has  been  at 
your  lordships'  bar,  that  the  true  construction  of  the  10th  section  is 
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aot  to  be  collected  from  the  terms  of  that  section  only,  but  that  the 
10th  section  must  be  construed  in  connection  with  the  9th  section ; 
and  the  objection  to  the  admissibility  of  the  evidence  of  the  usage 
and  practice  of  the  registrars,  as  well  before  as  since  the  statute,  to 
do  the  several  acts  set  forth  in  the  different  counts  of  the  declaration, 
arises  out  of  the  9th  section ;  and  it  is  said  that  the  9th  section  de- 
clares that  "  the  obtaining  probates  of  wills,  letters  of  administration, 
or  marriage  licenses,"  are  acts  which  appertain  or  belong  to  the  office 
of  a  proctor,  and  therefore  that  the  evidence  of  usage  by  the  regis* 
trars  to  do  those  acts  was  irrelevant,  because  no  usage  could  render 
that  lawful  which  the  statute  prohibited.  It  therefore  becomes  ne- 
cessary to  refer  to  the  language  of  the  9th  section. 

The  9th  section  prohibits  proctors  from  using  or  suffering  their 
names  to  be  used  for  the  profit  of  others,  in  any  suit,  the  prosecution 
or  defence  whereof  appertains  to  the  office  of  a  proctor,  or  in  obtain- 
ing probates  of  wills,  letters  of  administration,  or  marriage  licenses. 
The  question  which  is  raised  upon  this  section  is,  whether  the  words, 
a  appertain  to  the  office  of  a  proctor,"  apply  as  well  to  the  sentence 
which  follows  them,  viz., «  or  in  obtaining  probates  of  wills,  letters 
of  administration  or  marriage  licenses,"  or  apply  only  to  the  prosecu- 
tion  and  defence  of  the  suits  previously  mentioned  ? 

In  considering  this  question,  it  must  be  observed  that  the  word 
"  appertain,"  as  used  in  this  section  is  here  connected  only  with  the 
words  "  office  of  a  proctor ; "  and  it  is  proved  by  the  evidence  that, 
prior  to  the  statute,  the  probates  of  wills,  letters  of  administration, 
or  marriage  licenses,  were  acts  done  by  other  persons  than  proctors, 
and  that,  in  truth,  those  acts  do  not  appertain  to  the  office  of  proctor, 
according  to  what  I  understand  to  be  the  meaning  of  that  word. 
Supposing,  therefore,  the  legislature  to  have  declared  and  enacted,  as 
is  contended  on  the  part  of  the  plaintiff,  that  they  did  so  appertain ; 
although  the  statute  might  be  binding  for  the  future,  yet  the  enact* 
ment,  according  to  the  evidence,  would  have  added  new  incidents  to 
the  office  of  proctor,  which  is  more  than  it  professed  to  do. 

It  is  material  to  observe,  however,  the  position  of  the  words  that 
are  under  consideration.  The  words  are  well  satisfied,  by  being  ap- 
plied to  the  suits  which  are  mentioned  immediately  before ;  and  it 
seems  to  me  that  the  position  of  the  words  tends  to  show  caution  in 
the  legislature  to  exclude  the  construction  contended  for,  rather  than 
to  warrant  it  If  the  word  "  appertain  "  was  intended  to  apply  to  the 
obtaining  of  probates  of  wills,  letters  of  administration,  and  marriage 
licenses,  the  natural  position  of  the  words  "  appertain  to  the  office  " 
would  have  been  after  the  enumeration  of  all  the  matters  intended 
to  be  comprised  within  it,  and  not  in  the  middle  of  the  enumera- 
tion, where  it  is  placed ;  and,  except  for  the  high  authority  which  has 
taken  a  contrary  view,  I  should  have  thought  it  plain  that  the  struc- 
ture of*  the  section  manifested,  that  although  proctors  were  prohibited 
from  using  or  lending  their  names  for  the  benefit  of  others  in  obtain- 
ing probates  of  wills,  letters  of  administration,  and  marriage  licenses, 
et  that  those  acts  were  not  understood  by  the  legislature,  still 
ess  intended  to  be  declared  by  it,  as  appertaining  to  the  office  of  a 
proctor. 
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That  the  prohibition  in  the  10th  section  upon  persons  acting  at 
proctors  was  not  intended  to  be  coextensive  with  the  prohibition  in 
the  9th  section  against  the  proctor  lending  his  name  for  the  benefit 
of  others  in  matters  relating  to  suits,  the  prosecution  and  defence 
whereof  appertain  to  the  office  of  proctor,  or  in  obtaining  probates 
of  wills,  letters  of  administration,  or  marriag*  licenses,  may  easily  be 
understood.  There  might  be  good  reason  why  the  legislature  should 
prohibit  proctors  from  lending  their  names  for  the  benefit  of  others, 
in  certain  acts  or  business  done  by  them,  beyond,  and  independently 
of,  their  office  of  proctor,  such  as  obtaining  probates  of  wills,  letters 
of  administration,  and  marriage  licenses.  There  are  many  matters 
connected  with  the  proof  of  wills,  and  obtaining  letters  of  adminis- 
tration and  marriage  licenses,  requiring  circumspection  in  the  officers 
connected  with  the  departments  in  which  those  proceedings  are  con- 
ducted, and  which  circumspection  might  be  exercised  with  much  less 
care  when  the.  proceedings  were  conducted  by,  or  at  all  events,  in  the 
name  of,  a  known  practitioner  in  the  courts,  and  having  the  security 
of  his  position  and  character,  than  when  they  came  and  were  sought 
to  be  transacted  in  the  names  of  unknown  persons.  And  it  is  a  no* 
torious  fact  that,  in  England,  individuals  of  very  low  station  were  in 
the  habit  of  looking  out  in  the  neighbhorhood  of  public  offices,  where 
the  business  of  proving  wills  and  obtaining  administrations  and  mar- 
riage licenses  is  transacted,  for  persons  inquiring  for  such  offices,  or 
from  whose  appearance  it  was  suspected  that  they  had  occasion  for 
such  business  to  be  done ;  and  under  pretence  of  taking  them  to 
such  public  offices,  they  were  often  really  taken  to  the  offices  of  per* 
sons  using  the  names  of  proctors,  who  made  the  men  who  brought 
them  thither  certain  allowances.  About  one  year  before  this  statute 
for  Ireland  passed,  a  statute  was  passed  regulating  the  ecclesiastical 
offices  in  England,  containing  very  much  the  same  clauses,  and  it  is 
highly  probable  that  in  the  Irish  statute  the  same  forms  were  adopted 
as  in  the  English  act  The  same  evil  had  probably  given  rise  to  the 
same  remedial  legislation  in  both  countries. 

Believing  from  the  evidence,  that  the  acts  did  not,  before  the  sta- 
tute, in  any  correct  sense  appertain  to  the  office  of  proctor,  and  also 
attending  to  the  form  and  language  of  the  section  itself,  I  entertain  a 
very  strong  opinion  that  there  is  no  sufficient  ground  to  warrant  the 
construction  that  the  9th  section  was  intended  as  a  legislative  decla- 
ration that  the  acts  referred  to  did,  before  the  statute,  appertain  to 
the  office  of  proctor,  or  that  they  should  be  deemed  to  appertain  to  it 
after  the  passing  of  the  statute. 

It  should,  however,  be  remarked,  that  an  important  observation 
may  be  made  against  what  appears  to  me  to  be  the  true  construction 
of  the  statute.  It  is  said,  if  the  obtaining  of  probates,  letters  of  ad- 
ministration, and  marriage  licenses,  was  not  declared  to  appertain  or 
belong  to  the  office,  function,  or  practice  of  a  proctor,  and  that  the 
statute  did  not  intend  to  prohibit  others  than  proctors  from  doing 
that  business,  either  in  the  names  of  others  or  in  their  own  names, 
why  did  the  statute  prohibit  proctors  from  using  or  lending  thak 
names  in  such  businesses?    And  it  is  said  that  the  effect  of  the  con- 
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struction  I  have  suggested  leaves  it  open  to  persons  to  use  the  name 
of  a  proctor  in  the  doing  of  the  business  referred  to,  without  being 
subject  to  a  penalty  under  the  statute,  when  proctors  are  prohibited 
from  using  or  lending  their  names  in  the  same  business  for  the  bene- 
fit of  others.  In  reference  to  this  remark,  the  statute  may  not  unrea- 
sonably have  prohibited  persons,  not  proctors,  from  doing  any  acts 
which  by  law  ought  to  be  done  by  proctors,  and  have  left  the  fact  of 
doing  in  another  person's  name  what  they  might  lawfully  do  in  their 
own  names  to  the  existing  law,  under  the  impression  that,  where  a 
proctor  was  not  only  deprived  of  all  motive  for  sanctioning  such  con- 
duct, but  would  have  every  motive  for  preventing  it,  the  practice 
would  not  be  sufficiently  extensive  to  require  special  penal  enact- 
ments. It  is  consistent  with  the  title  of  the  statute  to  confine  its 
penal  enactment  to  the  business  of  the  courts,  and  such  other  special 
matters,  without  going  further  in  a  general  penal  enactment  against 
men  obtaining  money  by  pretending  to  be  what  they  are  not,  or  to 
be  acting  for  others  in  doing  business  where  they  have  no  derivative 
authority.  Admitting,  however,  the  force  of  this  remark,  I  still  think 
that,  in  construing  this  penal  section  by  itself,  the  acts  complained 
of  are  not  within  its  prohibition,  and  that  the  true  construction  of 
the  9th  section  shows  that  it  was  not  intended  as  a  legislative  decla- 
ration that  the  acts  complained  of  did  appertain  to  the  office  of  a 
proctor,  and  therefore  that  the  9th  does  not  control  and  govern  the 
construction  of  the  10th  section. 

The  judges  seem  to  have  differed  in  opinion  with  regard  to  the 
meaning  of  the  section,  although  they  came,  in  the  proportionate 
number  I  have  mentioned,  to  the  opposite  conclusion.  Maule,  J., 
seems  to  be  of  opinion  that  the  obtaining  these  instruments, —  pro* 
bates  and  marriage  licenses,  —  would  be  considered  as  doing  acts  ap- 
pertaining to  the  office,  functions,  or  practice  of  a  proctor,  provided 
they  were  done  in  a  fictitious  name.  By  fictitious,  I  mean  other  than 
the  name  of  the  person  who  really  did  the  act,  but  that  they  might 
be  lawfully  done  where  the  party  did  them  in  bis  own  name.  His 
conclusion,  therefore,  although  upon  a  ground  rather  peculiar  to  his 
own  view,  is,  that  the  judgment  ought  to  be  affirmed.  The  other 
judges  took  a  somewhat  different  view  of  the  subject ;  but  the  result 
of  their  opinion  is  what  I  have  stated. 

It  may  be  observed  that  the  practice  of  proctors  may  hereafter  em- 
brace other  descriptions  of  business  than  what  they  now  perform,  and 
if  the  word  "  practice "  does  not  mean  practice  properly  and  legally 
incident  to  the  office  of  proctor,  but  means  all  that  proctors  are  or 
mav  be  in  the  habit  of  doing,  the  monopoly  may  be  extended  very 
widely,  including  conveyancing,  marriage  settlements,  partnership 
deeds,  charter-parties,  awards,  and  numerous  other  documents,  some 
of  which  many  proctors  are  already  accustomed  to  prepare. 

I  therefore  submit  to  your  lordships  that  the  evidence  excepted 
against  was  properly  received,  and  that  the  direction  of  the  learned 
judge  to  the  jury,  which  is  also  matter  of  exception,  was  correct,  and 
therefore  that  the  judgment  ought  to  be  affirmed. 

I  should  mention  that  it  is  a  matter  of  great  satisfaction  to  ma 
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that  the  noble  and  learned  lord,  now  present,  attended  during  the 
argument,  and  gave  me  the  benefit  of  his  assistance  in  the  considera- 
tion of  this  case ;  and  I  have,  as  far  as  possible,  endeavored  to  em- 
body, in  what  I  have  said,  his  view  as  well  as  my  own,  which  I  have 
no  reason  to  suppose  at  all  differs  from  mine. 

Lord  Brougham.  My  lords,  I  entirely  agree  with  my  noble  and 
learned  friend  in  the  conclusion  at  which  he  has  arrived,  and  also  in 
the  argument  by  which  he  has  supported  that  opinion.  When  the 
case  came  before  your  lordships  last  session,  I  stated  that  I  was  very 
much  moved  by  the  opinion  of  the  very  learned  person,  now  Lord 
Chancellor  of  Ireland,  but  then  Blackburne,  C.  J.  I  have  since  re- 
considered that  opinion,  as  well  as  the  opinion  of  the  two  learned 
judges,  his  brethren,  who  concurred  with  him  in  it,  and,  on  the  whole, 
I  have  come  to  a  very  clear  conclusion,  agreeing  with  my  noble  and 
learned  friend,  and  with  those  learned  judges.  Although  Martin,  B. 
did  not  give  his  opinion  to  the  house,  yet  he  attended  and  joined  in 
the  opinion  of  Maule,  J.,  Talfourd,  J.,  Williams,  J.,  and  Erie,  J. 
Those  learned  judges  came  to  the  same  conclusion,  although  not  ex* 
actly  by  the  same  means,  nor  exactly  by  the  same  rules ;  but,  upon 
the  whole,  they  entirely  agree  in  answering  the  two  questions  put  to 
them  by  your  lordships,  one  in  the  affirmative,  and  the  other  in  the 
negative.  I  have  also  with  my  noble  and  learned  friend,  well  consid- 
ered the  arguments  of  the  learned  judges  on  the  other  side ;  and,  after 
giving  the  utmost  attention  in  my  power  to  their  arguments,  I  am 
still  of  opinion  that  the  judgment  below  ought  to  be  affirmed. 

I  do  not  know  whether  it  is  worth  setting  right  an  error  which  I 
find  has  crept  into  the  copy  of  yom  lordships'  paper  containing  the 
learned  judges'  opinions1  as  to  what  passed  when  one  of  the  judges 
(Alderson,  B.,)  was  allowed  by  special  permission  to  read  the  opi- 
nion of  Coleridge,  J.  It  is  there  said,  referring  to  the  Beihnal  Green 
case f  that  I  used  these  words :  "  in  which  there  was  great  difference 
of  opinion  in  the  Exchequer  Chamber,  and  in  which  case  we  had  the 
benefit  of  having  the  manuscript  judgments  of  those  learned  persons, 
which  were  not  used  in  moving  the  judgment  of  your  lordships."  It 
was  I  that  moved  that  judgment,  and  I  have  a  very  distinct  recollec- 
tion of  having  very  great  difficulty  and  embarrassment  from  the  con- 
flicting opinions  of  those  learned  judges.  But  I  am  quite  confident, 
instead  of  saying  they  were  not  used  in  moving  the  judgments  of 
your  lordships,  it  ought  to  have  been  distinctly,  that  they  were  used, 
and  great  reliance  was  placed  on  the  arguments  of  some  of  those 
learned  judges.  I  am  quite  certain  that  those  judgments  were  used 
in  the  course  of  that  argument. 

Judgment  of  the  court  below  affirmed  with  costs.2 


i  See  Lord  Brougham's  observations  prinked  from  this  paper,  ante. 
»  Lords'  Journals,  16th  of  June,  1852,  p.  263. 
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John  Hbndbrson  and  others,  appellants,  v.  James  Sanderson,  re- 
spondent1 

Jane  3, 1852. 

Joint- Stock  Company —  Contributory  —  Date  of  his  Liability. 

The  name  of  a  person  who  had  purchased  shares  in  a  joint-stock  bank  was,  after  the  stoppage 
of  that  bank,  placed  on  the  list  of  contributories,  bnt  only  from  the  date  at  which  he  made 
the  purchase.  An  appeal  was  presented  by  the  official  managers  against  this  qualification 
of  his  liability.  When  the  case  was  called  on,  this  qualification  was,  by  agreement,  struck 
out,  and  the  order  of  the  court  below  varied  in  that  respect 

In  this  case  Vice-Chancellor  Knight  Brace  made,  on  the  7th  July, 
1849,  an  order  by  which  Mr.  Sanderson's  name  was  retained  on  the 
list  of  contributories  to  the  North  of  England  Joint-Stock  Banking 
Company,  but  only  from  the  28th  of  January,  1847,  the  date  of  the 
contract  by  which  he  had  become  the  purchaser  of  fifty  shares  be- 
longing to  a  person  deceased. 

The  Vice-Chancellor  in  giving  judgment  said :  "  However  the  law 
may  be  as  to  creditors,  I  apprehend  that,  as  between  the  partners  them- 
selves, this  gentleman  is  only  liable  for  losses  from  the  28th  of  Janu- 
ary, 1847.  3  De  Gex  &  S.  66,  78.  The  appellants  were  the  offi- 
cial managers  of  the  company,  and  their  petition  of  appeal  prayed 
that  "the  name  of  the  said  James  Sanderson  ought  to  be  retained  on 
the  said  list  of  contributories  without  any  qualifications."  Mr.  San- 
derson presented  a  cross  appeal,  praying  that  his  name  might  be 
altogether  struck  out  of  the  list  of  contributories,  on  a  ground  on 
which  he  rested  his  case  at  the  hearing,  that  the  contract  of  sale  had 
not  been  completed.     When  the  case  was  called  on  — 

Prior  appeared  on  behalf  of  the  appellants,  and  announced  that  by 
agreement  between  the  parties  the  cross  appeal  was  to  be  dismissed, 
and  the  original  appeal  allowed. 

An  order  was  accordingly  made  directing  that  the  order  of  the  court 
below  should  be  varied  by  leaving  out  the  qualification  restricting  the 
liability  of  Sanderson  to  the  date  of  his  purchase  of  the  shares. 


1  3  House  of  Lords  Cases,  698. 
*  Lords'  Journals,  3d  June,  1852. 
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Elizabeth  Jones,  plaintiff  in  error,  v.  Samuel  Cannock,  defendant 

in  error.1 

June  5,  1852. 

Covenant —  Practice —  Costs. 

A  lease  contained  a  covenant  by  the  lessor  to  do  certain  work,  and  at  the  end  of  the  cove- 
nant were  these  words:  "  and  the  whole  of  which  is  agreed  to  be  left  to  the  superintend- 
ence of  the  defendant  and  the  plaintiff's  son : "  — 

Hdd,  that  this  was  neither  a  condition  precedent  to,  nor  concurrent  with,  the  covenant 

In  a  writ  of  error  where  no  one  appeared  for  the  plaintiff  in  error,  the  counsel  for  the  defend- 
ant in  error  was  required  to  state  the  nature  of  the  case,  and  the  judgment  of  the  court 
below  was  then  affirmed,  with  costs. 

This  was  a  writ  of  error  on  the  judgment  of  the  Court  of  Exche- 
quer Chamber.  Cannock  brought  an  action  of  covenant  against 
Jones  on  a  former  lease,  which  contained  two  clauses  as  to  the  repair 
of  the  premises.  By  the  first  Cannock  engaged  to  keep  the  premises 
in  repair  "  when  and  so  often  as  occasion  shall  require,  the  said  farm- 
house and  buildings  being  previously  put  in  repair  and  kept  in  repair 
by  the  said  E.  J."  The  second  clause  was  as  follows :  "  The  said 
Elizabftth  Jones  shall  and  will,  within  eighteen  months  from  the  date 
of  the  lease,  erect  and  build  a  new  shed  and  stalls  for  feeding  cattle, 
complete,  at  the  upper  end  of  the  barn,  &c,  and  the  whole  of  which 
is  agreed  to  be  left  to  the  superintendence  of  the  said  8.  Cannock 
and  Edwin  Jones  her  (sic)  son."  The  Court  of  Exchequer  held  that 
the  concluding  words  of  the  first  clause  amounted  to  an  absolute  and 
independent  covenant  on  the  part  of  Elizabeth  Jones  to  put  the  pre- 
mises into  repair,  and  that  the  provision  in  the  second  clause,  that  the 
work  should  be  left  to  the  superintendence  of  Cannock  and  to  the  son 
of  Elizabeth  Jones,  was  not  a  condition  precedent  to,  or  concurrent 
with,  the  covenant  by  her  to  do  the  work  covenanted  for  in  the  previous 
clause.  3  Exc.  Rep.  233.  On  error,  the  Court  of  Exchequer  Cham- 
ber affirmed  this  decision.    5  Exc.  Rep.  713. 

When  the  case  was  called  on  in  this  house, 

Keating  and  Oray  appeared  for  the  defendant  in  error.  No  one 
appeared  for  the  plaintiff  in  error,  and  they  prayed  the  judgment  of 
the  bouse. 

The  Lord  Chancellor  directed  the  counsel  to  state  the  nature  of 
the  case. 

Keating  did  so,  after  which, 
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The  Lord  Chancellor  said :  — 

My  lords,  the  plaintiff  in  error  does  not  appear  at  your  lordships' 
bar  to  support  the  case  which  she  has  brought  before  you.  The  only 
question,  therefore,  for  the  bouse  is  this,  whether  your  lordships  will, 
according  to  the  modern  precedents,  affirm  the  judgment  of  the  court 
below,  or,  according  to  the  more  ancient  one,  simply  dismiss  the 
appeal.  It  is  for  that  reason  that  I  have  heard  the  short  opening  of 
the  case,  not  with  a  view  of  forming  any  absolute  decision  upon  it, 
but  for  the  purpose  of  informing  my  own  mind,  and  communicating 
judicially  to  your  lordships  my  opinion  whether,  on  the  part  of  the 
plaintiff  in  error,  there  is  any  case  in  point  of  law.  I  am  of  opinion 
that  there  is  not  I  shall  therefore  move  your  lordships,  not  simply 
to  dismiss  the  appeal,  but  to  affirm  the  judgment  of  the  court  below. 


Frederick  Mangles  and  others,  appellants,  t>.  William  Dixon  and 

others,  respondents.1 

Jane  17,  IS,  22, 1852. 

Chose  in  Action — Assignment  of — Equities  upon— Disclosing 

facts  —  Charter-party. 

The  assignee  of  a  ckoae  in  action,  or  security  of  any  kind,  where  there  has  been  no  fraud, 
stands  in  exactly  the  same  situation  as  the  assignor  as  to  the  equities  arising  upon  it.  He 
most  be  taken  to  be  cognisant  of  them.  It  is  his  duty  to  make  inquiries,  and,  as  a  general 
rule,  the  creator  of  the  security  thus  assigned  is  not  bound,  on  receiving  a  simple  notice  of 
the  assignment,  to  volunteer  information.  If  a  loss  arises,  it  falls  upon  him  whose  duty  it 
is  to  make  the  inquiries  and  who  has  not  made  them. 

But  if  the  notice  given  by  the  assignee  discloses,  on  the  face  of  it,  that  which  induces  the 
belief  that  he  has  been  deceived  in  accepting  the  assignment,  the  creator  of  the  security  is 
bound  to  inform  the  assignee  of  the  real  circumstances,  and  if  he  should  not  do  so,  he  will 
be  bound  to  perform  the  stipulations  of  the  security,  and  cannot  be  allowed  to  take  advan- 
tage of  the  equities  existing  as  between  the  assignor  and  himself. 

The  performance,  by  the  creator  of  a  security,  of  any  intermediate  stipulations  in  it,  after  he 
has  received  notice  of  its  assignment,  being  an  act  done  under  both  a  legal  and  an  equitable 
liability,  can  never,  in  itself,  be  considered  as  a  ground  for  fixing  him  with  a  liability  to 
something  beyond  that  by  which  he  is  equitably  bound. 

A  was  the  owner  of  a  vessel  B  was  to  charter  it  for  a  particular  voyage  to  seek  a  particu- 
lar cargo.  Its  tonnage  was  larger  than  B  required.  A  was  willing  to  undertake  half  the 
risk,  and  was  to  have  half  the  profits.  A  charter-party  was  executed,  on  the  24th  of  April, 
1845,  by  which  the  vessel  was  declared  to  be  let  to  freight,  at  16s.  a  ton  per  month,  to  B, 
and  bills  were  to  be  given,  and  payments  from  time  to  time  made,  by  B,  which,  taken 
together,  would  cover  one-half  of  the  amount  stipulated  for  the  freight.  On  the  arrival 
of  the  «hip  at  home,  B  was  to  give  a  bill  at  ninety  days'  date  for  the  remainder  of  the 
freight  Two  other  instruments  were  executed  on  the  same  day ;  by  the  first  of  which  A 
was  to  join  in  the  adventure,  and,  "after  payment  or  deduction  of  the  freight,  and  all  inci- 
dental expenses,  the  profit  or  loss  "  was  to  be  borne  by  the  parties  in  equal  moieties ;  and 
by  the  other  A  gave  to  B  a  guaranty  for  the  due  performance,  by  the  clerk,  of  the  stipula- 
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tioDf  he  had  entered  into.  On  the  1ft  of  December,  1843,  while  the  ship  was  on  the 
voyage,  A  assigned  to  C  the  charter-party,  and  wrote  on  the  maigin  thereof  a  note  ad* 
dressed  to  B,  requesting  him  to  pay  u  what  is  due."  C  gave  B  notice  of  this  assignment 
and  note.  The  notice  was  in  the  ordinary  form,  and  C  made  no  inquiries  of  B.  B  con- 
tinued the  payments  which,  by  the  stipulations  in  the  charter-party,  he  was  bound  to  make. 
The  vessel  returned  in  August,  1846,  and  the  adventure  turned  ont  a  loss.  B  claimed,  as 
against  C,  to  balance  the  accounts  of  profit  and  loss,  as  he  would  hare  been  entitled  to  do 
with  A  had  the  charter-party  not  been  assigned :  — 

Hdd,  thai  in  equity  be  was  entitled  to  do  so. 

This  was  an  appeal  against  a  decree  of  Lord  Chancellor  Cottenhara, 
which  had  reversed  a  previous  decree  of  Vice-Chancellor  Knight 
Brace. 

The  appellants  were  merchants  in  the  city  of  London,  and  in  the 
month  of  April,  1845,  through  their  agent,  entered  into  a  contract  of 
charter-party  with  the  agent  of  Messrs.  Boyd  and  Co.,  who  were  ship- 
owners, for  the  use  of  a  vessel  called  the  Fifeshire,  of  463  tons  burden, 
for  a'voyage  to  bring  home  a  cargo  of  guano.     The  charter-party, 
which  was  dated  on  the  23d,  but  was  executed  on  the  24th  April, 
1845,  declared  that  the  u  charterers  agreed  to  hire  the  said  vessel  for 
the  term  of  six  calendar  months  from  the  time  of  the  shin  being  ready  to 
sail,"  and  for  such  further  term  as  the  charterers  should  think  proper, 
not  exceeding  eighteen  months  in  the  whole,  on  certain  conditions. 
"  That  the  charterers  shall  possess  the  entire  and  exclusive  use  of  the 
whole  reach  and  burden  of  the  vessel/'  with  the  exception  of  what  was 
necessary  for  the  use  of  the  master  and  crew ;  "  that  the  freight,  &c., 
shall  be  for  and  payable  to  the  charterers,  or  their  orders ; "  that "  the 
charterers  shall  be  at  liberty  to  send  a  supercargo,"  &c.,&& ;  and  then 
came  the  following  stipulation : — "  In  consideration  of  the  foregoing, 
the  charterers  agree  to  pay,  or  cause  to  be  paid,  to  the  captain  or 
owner  of  the  said  vessel,  at  and  after  the  rate  of  16*.  per  ton,  old 
register  measurement,  per  calendar  month,  and  in  like  proportion  for 
any  fractional  parts  thereof,  until  the  final  discharge  at  a  port  in  the 
United  Kingdom ;  the  payment  for  victualling  the  men  is  to  continue 
as  long  as  they  are  on  board ;  the  freight  to  be  paid  as  follows  :  —  say, 
400/.  by  the  owners'  draft  on  the  charterers,  payable  at  four  months' 
date  from  the  time  of  the  vessel  being  ready  to  proceed  from  Liverpool ; 
the  further  sum  of  600/.  at  the  expiration  of  four  months  from  the  date 
of  the  ship  sailing,  by  a  like  draft  of  the  owners  on  the  charterers  at 
four  months'  date ;  and  a  further  sum  of  150/.  at  the  expiration  of  eight 
months  from  the  time  of  sailing ;  and  a  like  payment  of  150/.  at*the 
expiration  of  every  succeeding  month  until  the  termination  of  the 
employment  of  the  ship ;  and  the  remainder,  on  unloading  and  right 
delivery  of  the  cargo  in  the  United  Kingdom,  by  a  good  and  approved 
bill  on  London  at*ninety  days'  date,  or  cash  equal  thereto."     The 
charterers  were  to  pay  all  port  charges,  &c 

Two  other  instruments  were  executed  at  the  same  time ;  the  first 
of  which  was  a  memorandum,  in  the  following  terms:  —  "  Memo- 
randum, that  Messrs.  Mangles,  Price,  and  Moore  having,  by  a  charter- 
party  dated  the  23d  April  instant,  hired  the  ship  Fifeshire,  for  the 
term  and  at  the  freight  therein  mentioned,  it  is  hereby  agreed  between 
them  and  Mr.  G.  J.  Ashton,  that  the  trading  which  shall  be  earned 
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on,  and  all  cargo  and  produce  which  shall  be  sent  on  board  the  said 
ship  in  pursuance  of  the  said  charter-party,  and  all  benefits  and  ad- 
vantages which  shall  be  derived  therefrom,  shall  be  for  and  upon  the 
joint  account  and  risk  of  the  said  Mangles,  Price,  and  Moore  of  the 
one  part,  and  the  said  6.  J.  Ashton  of  the  other  part,  in.  equal  pro- 
portions, and  that  after  payment  or  deduction  of  the  freight  and  all 
incidental  expenses,  the  profits  or  loss  which  shall  arise  shall  be  borne 
and  received  or  paid  by  the  said  parties  in  equal  moieties."  This 
memorandum  was  signed  by  G.  J.  Ashton. 

The  second  of  these  papers,  dated  on  the  same  day,  was  a  guaran- 
tee given  by  Boyd  and  Co.  for  the  due  performance  of  the  memoran- 
dum of  agreement  thus  entered  into  by  Ashton,  that  agreement 
being,  in  fact,  entered  into  by  him  on  their  behalf.  The  guarantee 
was  in  the  following  terms :  —  "  To  Messrs.  Mangles  and  Co.  Gen- 
tlemen—  In  consideration  of  your  having  agreed  with  Mr.  George 
Joseph  Ashton  that  he  shall  be  entitled  to  one  moiety  of  the  profits 
to  be  earned  by  you  in  trading  with  the  ship  Fifeshire,  in  pursuance 
of  the  charter-party  entered  into  between  you  and  ourselves,  (Mr. 
George  Joseph  Ashton  also  bearing  one  moiety  of  the  expenses  and 
loss,  if  any,  attending  the  same,)  we  hereby  jointly  and  severally 
guarantee  and  undertake  and  agree,  from  time  to  time,  and  at  all 
times  hereafter,  to  save  you  harmless,  and  indemnify  you  and  each 
of  you  from  and  against  the  part  or  share  of  all  such  charges,  ex- 
penses, and  loss,  as  may  be  sustained  or  happen  in  the  course  of  such 
trading  which  Mr.  George  Joseph  Ashton,  by  virtue  of  your  agree* 
ment  with  him,  would  be  liable  and  ought  to  pay ;  and  also  under- 
take and  agree,  from  time  to  time,  when  required,  to  repay  and 
reimburse  to  you  and  each  of  you  all  and  every  sums  and  sum  of 
money  which  you  or  either  of  you  may  pay  or  be  liable  to  pay  for  or 
by  reason  of  the  nonpayment  by  Mr.  George  Joseph  Ashton  of  his 
moiety  or  share  of  all  such  charges  and  expenses  and  loss,  or  any 

Eart  thereof."  This  guarantee  was  signed  by  Boyd,  on  behalf  of 
imself  and  partners. 
The  appellants  paid  the  sums  of  money  stipulated  in  the  charter- 
party  and  accruing  due  before  the  14th  of  March,  1846,  on  which 
day  they  received  a  notice  from  the  respondents  that,  on  the  1st  of 
December,  1845,  the  charter-party  had  been  deposited  with  them  by 
Boyd  and  Co.  "  for  a  valuable  consideration  in  money,  and  the  said 
Boyd  and  Co.  did  on  that  day  authorize  you  to  pay  us  the  amount 
of  all  moneys  then  due,  or  thereafter  to  become  due,  on  the  said 
charter-party ;"  and  the  respondents  thereby  required  the  appellants  to 
pay  the  same.  This  notice  was  accompanied  by  a  copy  of  an  order  of  the 
date  of  the  1st  of  December,  1 845,  made  on  the  margin  of  the  char- 
ter-party, and  signed  by  Boyd  and  Co.,  which  order  was  in  the  fol- 
lowing terms :  —  "  Messrs.  Mangles  and  Co.  Please  pay  the  amount  of 
what  is  due  from  this  date  to  Messrs.  Dixon  and  Co.,  or  their  order." 
A  monthly  instalment  became  due  on  the  1st  of  May,  1846.  It  waB 
duly  demanded  by  the  respondents'  solicitor ;  and  after  some  hesita- 
tion in  paying  it,  on  the  ground  that  Boyd  and  Co.  were  then  insol- 
vent, and  that  the  money  might  be  demanded  from  the  appellants 
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by  the  assignees,  it  was  paid,  and  a  stamped  receipt  asked  for  and 
given.     The  June  and  July  instalments  were  voluntarily  paid. 

On  the  17th  of  August,  1846,  the  Fifeshire  arrived  in  London,  and 
was  taken  possession  of  by  the  appellants,  who  sold  the  cargo.  It 
was  then  discovered  that  the  adventure  had  terminated  in  a  loss,  and 
the  appellants  delivered  the  accounts  showing  the  loss,  and  contend- 
ed that  Boyd  and  Co.  were  liable  for  a  moiety  thereof,  and  offered  to 
make  up  the  accounts  with  the  respondents  on  that  footing.  The 
respondents  refused  to  accede  to  this  arrangement  of  the  business, 
and  brought  an  action  in  the  Court  of  Exchequer  in  the  name  of 
Boyd  and  Co.  to  recover  the  balance  of  the  whole  freight  due  upon 
the  charter-party ;  in  which  action  a  verdict  and  judgment  were 
recovered,  and  the  money  paid.  16  Mee.  &  W.  337 ;  3  Ex.  R.  387.  On 
the  24th  of  February,  1847,  the  appellants  filed  their  bill  in  Chancery 
against  the  respondents,  and  Boyd  and  Co.  and  their  assignees,  in 
which  they  set  forth  the  whole  of  these  matters,  and  prayed  that  the  ac- 
counts might  be  taken  in  respect  of  the  partnership  or  joint  adventure 
between  the  appellants  and  Boyd  and  Co.,  and  that  it  might  be 
declared  that  Dixon  and  Co.,  in  respect  of  their  assignment  of  the 
charter-party,  were  only  entitled  to  stand  in  the  place  of  Boyd  and 
Co.  upon  the  footing  of  the  agreement  between  the  appellants  and 
that  firm,  and  for  an  injunction  as  to  the  action  and  the  judgment 
thereon. 

The  respondents  in  their  answer  denied*  all  knowledge  and  notice 
of  the  agreement  of  Asbton  and  the  guarantee  of  Boyd  and  Co., 
and  insisted  that,  by  virtue  of  the  charter-party,  and  the  assignment 
thereof  to  them,  and  the  order  written  in  the  margin  thereof,  they 
were  entitled  to  the  whole  freight.  They  set  forth  that,  on  the  29th 
of  May,  1845,  they  advanced  to  Boyd  and  Co.  the  sum  of  12,0002. 
on  their  promissory  note  of  that  date,  payable  with  interest  on  de- 
mand ;  that  there  being  on  the  1st  of  December,  1845,  a  balance  of 
11,000/.  and  interest  due,  Boyd  and  Co.,  as  a  security  to  them,  assigned 
the  charter-party  to  them,  and  that  on  the  14th  of  March,  1846,  they 
gave  to  Mangles  and  Co.  notice  of  such  assignment 

On  the  28th  of  June,  1848,  the  cause  was  heard  before  Vice- Chan- 
cellor Knight  Bruce,  who  made  a  decree  in  favor  of  the  appellants. 
An  appeal  was  thereupon  taken  to.  Lord  Chancellor  (Tottenham,  who 
reversed  the  decree,  and  ordered  that  the  appellants1  bill  should  be 
dismissed  with  costs,  1  Macn.  &  Gord.  437.  The  present  appeal 
was  then  brought  to  this  house. 

Bolt  and  J.  Bailey,  (Josiah  Smith  was  with  them,)  for  the  appel- 
lants: 

P.  Cooper  and  Darnell,  for  the  respondents. 

» 

The  Lord  Chancellor.     My  Lords:   This  case  is  not  so  im- 
portant with  respect  to  the  amount  of  property  involved  in  it,  as  it 
ia  with  regard  to  the  principle  of  equity  which  your  lordships  are 
called  upon  to  decide.    There  have  been  divided  opinions  in  the 
vol.  xvm.  8 
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court  below,  and  your  lordships  are  now  called  upon  finally  to  deter- 
mine what  is  the  true  construction  of  the  different  instruments  which 
have  been  executed,  and  what  is  the  rale  of  equity  properly  appli- 
cable to  the  case. 

There  are  two  important  subjects  to  be  considered.  First,  what  is 
the  real  construction  of  the  different  instruments  as  between  the  par- 
ties to  those  instruments  ?  And,  secondly,  what  is  the  construction 
and  operation  of  those  instruments  as  between  the  charterers  and  the 
bankers,  to  whom  the  owners  had  mortgaged,  or  rather  made,  an 
equitable  assignment  of  the  charter-party  ?  I  propose  to  consider, 
first,  the  operation  of  the  instruments  as  between  the  parties  to  them, 
without  any  reference  to  the  difficulties  which  have  been  introduced 
by  the  assignment  of  the  charter-party  to  the  bankers. 

The  agreement  is  clearly  proved ;  but  I  shall  feel  it  my  duty,  under 
the  peculiar  circumstances  of  this  case,  and  as  the  facts  do  not  seem 
to  have  been  properly  apprehended  in  the  court  below,  to  refer  your 
lordships,  more  than  I  am  in  the  habit  of  doing,  to  documents,  to 
prove  what  really  was  the  agreement.  The  transaction  was  of  this 
nature.  Messrs.  Mangles  were  desirous  of  chartering  a  vessel  in 
search  of  guano.  Messrs.  Boyd  were  ship-owners  and  importers  of 
guano  upon  a  large  scale,  and  they  had  a  vessel  called  the  Fifeshire, 
which  they  were  ready  to  let  upon  freight,  to  search  for  and  bring 
back  guano.  That  vessel  happened  to  be  of  too  great  a  tonnage  for 
the  proposed  charterers,  Messrs.  Mangles,  and  therefore  it  was  sug- 
gested, on  the  part  of  Messrs.  Boyd,  that  they  might  take  half  and 
risk  half  of  the  venture ;  and  in  that  way  Messrs.  Mangles  would 
have,  indirectly,  the  precise  quantity  of  tonnage  which  they  required. 
The  agreement  which  was  entered  into  upon  that  basis  was  car- 
ried into  effect  through  the  instrumentality  of  the  brokers  on  each 
side. 

It  naturally  occurred  to  the  brokers,  and  had,  indeed,  been  suggest- 
ed by  the  solicitor  to  one  of  them,  that,  as  the  owners  of  the  vessel, 
Messrs.  Boyd,  were  themselves  to  be  co-charterers,  a  difficulty  would 
arise  unless  the  documents  assumed  a  particular  shape ;  that  is,  it 
would  be  difficult  to  draw  a  contract  which  should  give  a  right  to 
Messrs.  Boyd  to  recover  only  the  portion  of  the  freight  which  was  to 
be  paid  by  Messrs.  Mangles,  whilst  Messrs.  Boyd  appeared  upon  the 
face  of  the  charter-party  itself  as  the  owners  of  the  very  vessel  which 
was  to  earn  the  whole  freight.  Before  stating  how  that  difficulty 
was  got  over,  I  must  say  that  the  witnesses  clearly  proved  that  the 
precise  agreement  between  the  parties  was  this,  that  each  party 
should  bear  half  the  expense.  The  sum  of  16$.  a  ton  was  the  price 
fixed  for  the  freight,  and,  accordingly,  the  clear  agreement,  without 
the  slightest  doubt,  was,  that  each  party,  the  owners,  and  the  char- 
terers properly  so  called,  should  bear  8s.  of  that  freight  (and  in  that 
way  16s.  were  to  be  paid)  and  the  risk  of  the  venture,  whether  it 
turned  out  profitably  or  the  contrary,  was  to  be  borne  equally  between 
them.  I  find  no  fault  with  the  way  in  which  that  object  was  carried 
into  execution.  They  adopted  this  plan.  There  was  a  pure,  simple 
charter-party  between  Boyds  on  the  one  hand,  and  Mangles  on  the 
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other,  by  which  Boyds  lent  their  vessel  on  freight  to  Mangles  to  go 
in  search  of  guano ;  and  the  freight  to  be  paid  was  at  the  rate  of  16*. 
a  ton.  Bills  were  to  be  given,  at  different  dates,  one  upon  the  sail- 
ing of  the  ship,  another  at  another  time,  and  so  on  till  a  certain 
number  of  months  had  elapsed,  and  then  a  payment  of  150/.  in  cash 
was  to  be  made  every  month,  for  the  freight  by  Messrs.  Mangles,  the 
freighters  upon  the  face  of  this  instrument;  and  when  the  ship  came 
home,  a  bill  at  ninety  days'  date,  which  is  a  very  material  circum- 
stance, was  to  be  given  by  Mangles  to  Boyd  for  whatever  might  be 
the  balance  due  for  freight  upon  the  adventure,  or  it  was  to  be  paid  in 
cash  equal  to  a  bill ;  that  is  to  say,  there  was  to  be  a  discount  equal 
to  the  term  of  ninety  days,  which  was  the  period  the  bill  would  have 
had  to  run. 

The  first  circumstance  which  would  strike  any  one  conversant  with 
matters  of  business  on  reading  this  charter-party  is,  that  the  sums  which 
were  to  be  paid  monthly  for  freight  were,  as  nearly  in  round  num- 
bers as  could  be,  just  one  half  of  the  16s.  a  ton ;  showing,  therefore, 
upon  the  face  of  the  charter-party  itself,  the  intention  of  the  parties 
to  carry  into  effect  the  real  agreement  that,  during  the  voyage  at  all 
events,  Messrs.  Mangles  were  not  to  pay  more  than  their  half  of  the 
freight,  which  was  stated  on  the  face  of  the  charter-party  to  be 
payable. 

One  important  thing  to  ascertain  is  this,  was  there  any  fraud  in- 
tended or  carried  into  execution  ?  was  there  any  secrecy  in  the  trans- 
action ?  Clearly  and  indisputably  there  was  not.  It  was  a  simple 
mode  of  carrying  into  effect  the  real  object  of  the  parties ;  and,  con- 
versant as  I  am  with  the  forms  of  conveyancing,  I  do  not  myself 
know  how  it  would  have  been  easy  to  carry  their  real  intention  into 
effect  in  a  better  way. 

The  plan  was  this.  After  that  charter-party  had  been  executed, 
by  which  no  doubt,  upon  the  face  of  it,  Messrs.  Mangles  were  the 
sole  charterers,  and  Messrs.  Boyd  were  the  owners  letting  their  ship 
at  freight,  a  clerk  of  Messrs.  Boyd,  of  the  name  of  Ashton,  was  put 
forward  as  if  he  was  a  person  who  was  to  undertake  the  half  of  the 
risk,  and  one  half  of  the  venture ;  he  accordingly  executed  an  agree- 
ment, which  I  will  call  number  two,  and  by  which  he  formally  as- 
sumed a  share  in  the  adventure.  All  the  agreements,  I  must  observe, 
were  executed  on  the  same  day, — the  24th.  The  charter-party  was 
dated  the  23d,  and  the  two  other  documents  were  dated  the  24th ; 
but  they  were  all  executed  on  the  same  day  and  at  the  same  time. 
There  is  no  doubt  that  that  stipulation  of  Ash  ton's  included  tonnage, 
because  the  tonnage  was  to  be  paid,  at  all  events  in  account,  to 
Messrs.  Boyd  (we  shall  presently  see  how  it  was  to  be  paid) ;  and 
then  by  another  document,  which  I  will  call  number  three,  Messrs. 
Boyd  entered  into  a  guarantee  with  Messrs.  Mangles,  that  Ashton 
should  perform  his  part  of  the  engagement.  All  this  was  a  mere 
contrivance,  a  piece  of  machinery  to  carry  into  effect  that  which  the 
parties  would  have  done  directly,  but  for  the  difficulty  which  had  been 
interposed  by  the  fact  that  Messrs.  Boyd  were  both  owners  of  the 
vessel  and  adventurers  on  this  voyage  of  speculation.   It  is  admitted 
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that  Ashton  was  merely  a  nominee.  In  this  case  your  lordships  are 
sitting  as  a  court  of  equity,  and  therefore,  as  a  court  of  equity,  you 
can  entertain  no  doubt  that  Ashton  represented,  and  in  point  of 
fact  was,  for  all  the  purposes  of  this  cause,  the  firm  of  Messrs.  Boyd. 
Then  was  there  any  thing  secret  in  this  transaction  ?  Decidedly  not. 
In  the  first  place,  it  was  known  openly  to  the  brokers  of  both  parties, 
and  carried  into  execution  by  them  just  in  the  way  they  thought  pro- 
per, and  was  manifestly  communicated  to  their  clerks.  And  we  have 
these  two  remarkable  circumstances,  that  Messrs.  Boyd  having,  before 
the  ship  sailed,  furnished  certain  materials  and  implements,  which 
cost  more  than  100/.,  for  the  purpose  of  loading  the  vessel  with  guano, 
they,  in  consequence  of  the  agreement  that  the  expenses  should  be 
borne  equally,  made  out  an  account  by  which  one  moiety  of  the 
aggregate  of  those  charges  was  debited  to  Mangles  and  Co.,  and  paid 
by  them.  Now  that  was  necessarily  seen  at  once  by  the  clerks  in 
Boyds'  house,  and  they  and  Ashton,  who  was  one  of  their  clerks, 
and  their  brokers,  and  everybody  in  point  of  fact  that  had  any  thing 
to  do  with  it,  must  have  perfectly  known  the  real  nature  of  the  trans- 
action. There  is  a  still  more  remarkable  circumstance.  Ashton  had 
a  brother  who  was  resident  at  the  Cape,  and  who  was  there  the  agent 
of  Messrs.  Boyd.  In  August  of  the  same  year,  when  nobody  knew 
where  the  vessel  was  or  whether  the  adventure  was  successful  or 
otherwise,  Messrs.  Boyd  wrote  to  Ashton,  at  the  Cape,  their  own 
agent,  and  stated  to  him  that  they  had  got  the  Fifeshire  and  another 
vessel,  the  Jane,  on  a  voyage  for  guano,  and  that  they  had  taken  half 
the  risk  in  both  these  vessels.  So  that  this  was  not  a  solitary  trans- 
action ;  and  so  far  from  desiring  to  make  it  a  secret  transaction,  they 
communicated  it  to  their  agent  at  the  Cape,  amongst  other  matters 
of  business,  without  the  slightest  intimation  that  it  was  to  be  a  secret 
matter.  In  short,  they  were  very  great  importers,  as  appears  from 
that  letter,  of  guano,  and  it  was  in  the  natural  course  of  their  busi- 
ness, if  circumstances  called  for  it,  that  they  should,  if  they  could,  let 
a  vessel  and  join  in  the  adventure. 

My  lords,  Ashton,  their  clerk,  has  proved  this.  He  had  a  conver- 
sation with  Messrs.  Boyd  after  they  had  agreed  to  take  half  of  this 
venture,  and  he  asked  them  what  had  induced  them  to  do  so.  Upon 
that  Messrs.  Boyd  said,  "  Our  inducement  is  this :  we  shall  get  8s.  a 
ton  from  the  charterers,  Messrs.  Mangles,  and  that  will  pay  the  ship's 
expenses ;  so  that  we  cannot  do  any  great  harm ;  and  if  the  adven- 
ture turns  out  fortunately,  we  shall  have  a  large  sum  of  money,  pro- 
bably, as  the  return  of  the  voyage ;  but,  at  all  events,  the  ship's 
expenses  are  covered  by  the  8s.  a  ton."  This  is  proved  very  clearly 
by  the  evidence  of  Ashton,  who  enters  fully,  in  bis  evidence,  into  the 
details  of  the  matter ;  and  the  agreements  show,  beyond  all  doubt, 
that  which  is  admitted  by  Messrs.  Boyd  themselves,  in  their  answer, 
in  most  distinct  terms,  and  has,  indeed,  never  been  disputed,  that  all 
three  agreements  made  but  one  transaction.  This  is  very  important 
with  respect  to  the  view  in  which  Tarn  now  considering  the  effect  of 
these  instruments,  namely,  as  against  themselves;  and  the  fact  is 
proved,  not  only  by  the  evidence  of  Ashton,  but  also  by  that  of  the 
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brokers.  [His  lordship  here  referred  to  and  read  several  passages  from 
the  evidence  of  these  witnesses.]  What  the  real  agreement  was, 
therefore,  admits  of  no  doubt,  ana  I  have  now  explained  the  grounds 
upon  which  the  particular  machinery,  thus  employed,  was  adopted. 
I  state  to  your  lordships,  without  hesitation,  that  there  is  no  trace,  in 
any  part  of  these  voluminous  proceedings,  of  any  intention  to  make 
a  secret  arrangement,  or  of  the  slightest  desire  to  keep  it  secret 

The  ship  sailed  on  the  1st  of  August,  1845 ;  —  but  we  will  stop  a 
moment  to  consider  how  this  was  to  operate ;  and  I  think  nothing 
can  be  more  clear  and  plain.  Messrs.  Boyd  were  the  owners,  and 
they  were  the  half-charterers,  they  filled  both  characters ;  and  Messrs. 
Mangles  also  were  half-charterers,  and  filled  only  that  character.  They 
were  to  pay  by  express  stipulation,  and  they  were  liable  to  be  sued 
at  law  for  the  recovery  of  their  moiety  of  the  freight.  What  was 
that?     Eight  shillings  a  ton  a  month.     The  sums  stipulated  to  be 

E&id  by  them  during  the  voyage  and  by  instalments,  were  all,  as  I 
ave  shown,  measured  by  that  amount,  being,  as  nearly  as  possible, 
one  half  of  the  whole.  How  was  the  other  half  to  be  borne  1  By 
the  other  co-charterers.  Who  were  they  ?  The  owners.  What  was 
the  consequence  ?  That  they  received  the  money  every  month ;  they 
had  it  in  hand ;  but  if  they  bad  to  receive,  they  bad  also  to  pay, 
though  the  payment  was  to  be  made  to  themselves.  They  bad  to  pay 
as  charterers,  and  to  receive  as  owners ;  and  in  that  way,  therefore, 
the  whole  16*.  a  ton  were  actually  paid  to  the  owners  during  the 
whole  of  the  voyage,  and  up  to  the  moment  the  ship  arrived  at  its 
destination  in  London.  I  deny,  my  lords,  that  there  was  a  single 
shilling  unpaid  so  far  as  those  two  sums  represented  the  whole  amount 
of  the  two  halves.  The  whole  freight  was  regularly  paid,  either  by 
moneys  down  or  by  retaining  them,  which  was  equal  to  moneys  down, 
so  as  to  satisfy  the  whole  16$.  a  ton  during  the  voyage. 

This  case  has  been  tried  bylaw.  It  was  tried  in  the  Court  of 
Exchequer,  and  there,  (3  Exch.  Rep.  387,)  the  Lord  Chief  Baron  and 
Mr.  Baron  Parke,  having  the  documents  before  them,  gave  an  opinion 
that  the  true  construction  of  the  agreement  was,  that  the  freight  was 
to  be  paid  for  the  whole,  whatever  might  be  the  balance  of  account ; 
so  that,  at  the  conclusion  of  the  voyage,  Messrs.  Mangles  were  bound 
to  give  a  bill  for  the  remaining  half  of  that  freight,  and  that  they 
could  not  treat  No.  2  and  No.  3  as  part  of  the  original  agreement 

The  case  at  law  assumes  a  very  singular  aspect ;  and  I  must  say, 
shows  the  danger  of  mixing  law  and  equity  together ;  this  being  an 
assignment  of  a  chose  in  action,  as  it  is  called ;  that  is,  of  a  charter- 

Farty  which  is  not  assignable  at  law,  but  may  be  assigned  in  equity ; 
will  assume,  for  a  moment,  the  equitable  assignment  to  Messrs. 
Dixon.  The  action  was  brought,  in  truth,  by  Dixon ;  but  necessa- 
rily in  the  name  of  Messrs.  Boyd,  because  the  charter-party  was  not 
assignable  at  law ;  but  as  they  had  an  assignment  in  equity,  they 
were  authorized  to  use  the  names  of  the  parties  legally  entitled.  In 
the  Exchequer,  the  learned  judges  admit  the  action,  not  simply  as 
the  action  of  the  owners  of  the  vessel  for  the  freight,  but  they  admit 
it  as  the  action  of  the  owners  in  the  character  of  trustees  for  tue 
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bankers,  and  they  advert  to  the  equitable  title  of  the  bankers  in  re- 
gard to  their  decision.  In  that  way,  my  lords,  they  in  point  of  fact 
administer,  as  it  were,  equity,  for  they  advert  to  the  equity,  and  yet 
they  do  not  carry  out  the  equity.  Both  the  learned  judges  say,  that  the 
very  construction  that  they  pnt  upon  the  instrument  was  put  upon 
the  instrument  by  Messrs.  Mangles  themselves;  for  that,  after  the 
equitable  assignment  to  Messrs.  Dixon,  the  bankers,  they,  the  Messrs. 
Mangles,  made  the  monthly  payments  to  the  bankers.  But  how  could 
they  refrain  from  doing  so  ?  That  was  part  of  the  contract ;  it  was 
intended  that  Messrs.  Mangles  should  pay  the  tonnage  regularly,  by 
monthly  instalments.  After  the  first  payment  during  the  voyage,  they 
could  not  relieve  themselves  from  that  liability,  whatever  might  be 
the  result  of  the  accounts.  It  was  intended  that  the  freight  should 
be  paid  pending  the  voyage,  and  up  to  the  close  of  it,  in  the  way  I 
have  stated.  Then  what  construction  was  there  to  be  put  upon  those 
payments  ?  None  other  than  that  they  were  made  in  obedience  to  the 
actual  terms  of  the  contract  and  the  real  intention  of  the  agreement 
I  cannot,  therefore,  draw  that  inference  which  the  learned  judges 
have  drawn.  I  think  it  was  in  perfect  obedience  to  the  contract,  and 
according  to  the  terms  of  the  contract,  that  the  monthly  payments 
were  made. 

Let  us  see,  for  a  moment,  what  the  rights  of  the  parties  were  upon 
the  real  merits  of  the  case,  and  according  to  truth  and  good  con- 
science. What  is  the  nature  of  the  real  transaction?  You  shall 
pay  8*.,  or  rather,  we  will  pay  between  us  16s.  a  ton  during  the 
voyage ;  that  will  cover  the  ship  expenses ;  you  shall  pay  one  part, 
we  will  bear  the  other  part  ourselves.  There  is  to  be  a  joint  account 
made  out  when  the  voyage  is  ended,  and  then  there  is  to  be  a  bill  at 
ninety  days.  Now  it  would  not  require  ninety  days, — we  shall  see 
it  could  not,  — to  sell  the  cargo ;  and  therefore,  that  distant  day  was, 
in  point  of  fact,  named  to  enable  the  parties  to  wind  up  their  accounts; 
and  the  reason  why,  upon  the  face  of  the  charter-party,  the  charterers 
were  made  liable  to  give  a  bill  at  the  end  of  the  voyage,  was  mani- 
festly and  simply  this,  because  it  otherwise  would  have  been  incon- 
sistent with  the  principle  of  the  charter-party.  You  could  not  carry 
it  out  as  a  legal  instrument,  unless  you  carried  it  out  wholly.  If 
they  had  not  made  the  instrument  in  this  form,— -and  it  was  but 
form  according  to  my  view  of  the  matter, — if  they  had  not  carried 
it  out  to  the  whole  extent,  they  would  have  disclosed  the  very  thing 
which  they  did  not  want  to  show  on  the  face  of  the  instrument, 
namely,  that  there  was  no  legal  right  in  Messrs.  Boyd  to  bring  an 
action  for  the  85.  a  ton  pending  the  voyage. 

This,  then,  was  the  transaction  between  these  parties.  Each  is  to 
pay  (and  in  this  respect  I  look  upon  Messrs.  Boyd  as  having  two 
perfectly  distinct  characters) ;  Messrs.  Boyd,  as  co-charterers,  were  to 

Say  85.,  and  Messrs.  Mangles,  as  co-charterers,  were  to  pay  the  other 
t. ;  and  that  was  all  to  be  paid  regularly  up  to  the  time  the  voyage 
ended.  Messrs.  Mangles  were  then  to  give  a  bill,  at  a  distant  date, 
for  the  sake  of  this  form.  But  what  is  the  substance  ?  Why,  that 
the  Boyds,  at  the  end  of  the  voyage,  shall  partake  of  the  profit,  if 
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there  be  any,  and  shall  bear  also  the  loss,  if  there  be  a  loss.  What 
is  the  first  to  be  deducted?  The  words  are  singular,— "  payment 
or  deduction."  What  is  to  be  deducted  ?  The  freight  It  was  in- 
tended in  the  account,  undoubtedly,  that  Messrs.  Boyd  should  have 
16*.  a  ton  a  month  for  freight  Let  us  see  what  actually  did  take 
place,  and  then  see  what  the  supposed  equity  is ;  for  I  am  still  speak- 
ing as  between  Messrs.  Boyd  and  Messrs.  Mangles.  On  the  17th  or 
18fh  of  August,  1846,  the  ship  arrived ;  on  the  5th  of  September, 
1846,  the  final  freight  became  payable,  and  at  that  time  a  bill  at  ninety 
days  ought  to  have  been  given,  or  cash ;  and  it  is  singular  that  the 
Messrs.  Dixon  demanded  cash,  to  which  they  had  no  right ;  and  they 
do  not  allow  the  other  party,  Messrs.  Mangles,  the  right,  which  the 
latter  clearly  had,  to  give  either  a  ninety  days'  bill,  or  to  pay  in  cash 
with  a  discount,  according  to  the  charter-party.  On  the  21st  of  Sep- 
tember, in  the  same  year,  the  cargo  was  sold,  and  on  the  10th  of  No- 
vember, then  next,  the  accounts  were  made  out  by  Messrs.  Mangles, 
and  the  balance,  after  allowing  for  the  freight  properly,  was  tendered 
to  the  persons  who  then  represented  Messrs.  Boya.  Now  suppose  it 
bad  been  tendered  before  the  bill  became  due,  how  can  it  be  con- 
tendecTupon  the  result  of  these  accounts,  that  Messrs.  Boyd  could 
have  recovered  a  single  shilling  of  the  extra  8s.  a  ton  during  the 
voyage  from  Messrs.  Mangles,  the  agreement  being  that  they  should 
bear  the  charge  equally,  and  during  the  voyage  pay  equally  the 
freight,  and  that  the  freight  should  be  brought  into  the  account  at  the 
end  of  the  voyage,  and  that  they  should  then  bear  the  profit  or  loss  ? 
The  bill  for  ninety  days  would  not  have  become  due  till  the  7th  of 
December.  On  the  10th  of  November  every  account  is  made  out, 
the  transaction  is  closed,  and  the  balance  of  the  money  is  ready  to 
be  paid  to  the  party  entitled  to  it.  What  would  be  said  of  equity  in 
this  country,  if  a  man  having  the  result  of  an  account  in  his  hand, 
ready  to  pay  over,  is  to  be  told,  in  point  of  form  he  is  first  of  all  to 
pay  that  which  he  never  contracted  to  pay,  against  which  the  parties 
agreed  to  indemnify  him,  which  they  themselves  were  liable  to  pay, 
and  which,  though  they  were  entitled  to  receive,  they  in  point  of  fact 
had  received  by  retainer  during  the  voyage,  and  up  to  the  moment 
when  the  voyage  closed  ?  Can  we  be  told  that  it  is  equitable  that  the 
supposed  charterers  should  pay  the  whole,  in  order  afterwards  to  have 
the  right  to  demand  a  part  back  again  ? 

Some  cases  were  cited  of  cross  demands.  This  is  not  a  case,  in 
my  apprehension,  either  of  a  cross  demand,  or  of  a  set-off;  strictly,  it 
is  neither  one  nor  the  other ;  but  it  depends  upon  the  true  meaning 
of  the  agreement  The  freight  never  became  due  in  equity  from  the 
Messrs.  Mangles,  because  the  agreement  was,  that  they  never  were 
really  to  pay  it  The  consequence  of  which  is,  that  it  is  not  a  pro- 
per subject  to  be  charged  in  this  account  against  Mangles,  but  relief 
to  the  extent  of  half  the  amount  of  the  stipulated  freight  is  to  be 
given  to  them.  I  think  I  never  saw  anything  much  clearer  than  that, 
as  between  Messrs.  Mangles  and  Co.  and  Messrs.  Boyd  and  Co.,  the 
former  were  not  liable  to  pay  the  extra  freight    It  had  by  the  force 
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of  the  agreement  been  already  received  daring  the  voyage,  and  there- 
fore there  was  a  clear  equity  as  between  those  parties. 

That  closes  the  transaction  as  regards  these  parties,  and  then  the 
case    assumes  a  very  different  shape,  and   a  very  important  one, 
which  involves  certainly  the  consideration  of  one  of  the  most  import- 
ant points  of  equity  law  that  I  am  aware  of;  and  it  is  singular  that 
it  should  be  reserved  for  decision  at  this  time.     The  case  in  that  re- 
spect is  this.     Messrs.  Dixon,  who  were  the  bankers  of  Boyds,  had, 
at  an  early  period,  namely,  the  29th  of  May,  1845,  advanced  12,000/. 
to  Messrs.  Bo^d,  upon  their  promissory  note.     That  was  entirely 
independent  of  any  transaction  of  the  charter-party ;  it  had  nothing 
whatever  to  do  with  it ;  it  was  not  advanced,  as  it  seems  to  have 
been  understood  by  the  Lord  Chancellor  in  the  court  below,  on  the 
joint  account  of  these  charterers.     I  have  read  every  word  of  these 
proceedings,  and  sought  in  vain  for  any  trace  of  justification  for  such 
a  notion.    The  bankers  admit  that  the  advance  was  not  made  on  the 
security  of  the  charter-party,  that  they  did  not  originally  look  to  it  as 
their  security,  and  they  also  admit  what,  by-and-by,  will  be  import- 
ant, that  they  advanced  no  further  sum  after  they  got  the  assignment 
of  the  charter-party.     They  remain  for  some  time  upon  the  security 
of  the  promissory  note ;  but  they  become  a  little  alarmed,  apparent- 
ly ;  for  there  were  11,0001.  still  due  to  them  upon  that  account,  and  I 
suppose  they  called  for  a  security.     The  result  was,  that  Messrs. 
Boyd  gave  them  the  charter-party,  and  we  must  take  it,  gave  to  them 
the  charter-party  alone ;  and  in  the  margin  of  that  instrument  this 
was  written :  "  Messrs.  Mangles,  Price  and  Co.,  please  to  pay  the 
amount  of  what  is  due  from  this  date  to  Messrs.  Dixon  and  Co.,  or 
their  order.    Boyd  and  Co.,  1st  December,  1845."     It  will  not  be  dis- 
puted that  that  is  a  mere  direction  to  pay  the  amount  of  what  was 
due,  without  stating  any  particulars ;  it  does  not  state  16s.  a  ton  to 
be  due  as  stipulated  in  the  charter-party  ;  it  only  says,  "please  pay 
what  is  due,"  and  that  will  not  be  disputed  to  be  a  good  equitable  as- 
signment of  what  was  due.    They  remained  upwards  of  three  months 
upon  that  security,  without  giving  notice  to  Messrs.  Mangles  that 
they  had  taken  that  assignment,  and  yet  we  all  know  that  that  notice 
was  exceedingly  essential  to  their  own  safety  in  many  respects ;  but 
being  satisfied  with  the  dealings  between  themselves  and  the  Boyds, 
they  did  not  give  .any  notice  until  the  14th  of  March,  1846,  when 
they  gave  notice  but  not  quite  in  the  terms  of  the  indorsement  which 
I  have  read,  for  they  introduce  words  rather  more  copious  than  the 
words  used  in  the  assignment  to  them.     So  that  they  first  of  all  re- 
main five  months  without  any  security  whatever,  and  then  they  take 
a  security  for  the  balance ;  they  then  remain  above  three  months 
without  giving  any  notice  of  this  security  they  have  taken ;  they  make 
no  communication  to  the  Messrs.  Mangles,  and  they  ask  no  ques- 
tion of  Messrs.  Mangles.     Very  shortly  after  that,  namely,  about  two 
months  afterwards,  the  Messrs.  Boyd  became  insolvent     The  ques- 
tion now  is,  what  are  the  rights  of  Messrs.  Dixon  under  these  cir- 
cumstances ?    Just  stop  at  this  moment,  and  see  what  were  the  rights 
of  these  parties  when  the  actual  notice  was  given.    If  there  is  one 
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rule  more  perfectly  established  in  a  court  of  equity  than  another,  it 
k,  that  whoever  takes  an  assignment  of  a  chose  in  action,  which  this 
charter-party  was,  for  it  is  not  assignable  in  law,  although  it  is  in 
equity,  takes  it  subject  to  all  the  equities  of  the  person  who  made 
the  assignment     No  barrister  would  presume  to  deny  in  any  court 
of  equity,  that  at  the  time  that  assignment  was  taken,  and  down  to 
the  time  when  the  notice  was  given,  during  all  these  months,  the 
bankers  took  precisely  the  same  interest,  and  were  subject  to  the 
same  liabilities,  namely,  to  No.  2  and  No.  3,  as  we^e  the  Messrs. 
Boyd  themselves.     If  they  had  notice,  it  only  introduced  a  new  head 
of  equity  against  Messrs.  Dixon,  which  is,  that  they  are  bound  by 
the  notice  which  they  have,  for  equity  will  not  permit  a  man  to  shut 
his  eyes  to  a  fact  of  which  he  has  been  informed ;  and  therefore,  if  he 
has  notice,  he  is  bound  by  the  knowledge  he  has  thus  acquired.     But 
the  rule  to  which  I  have  referred  applies  where  there  is  no  notice. 
And  although  one  may  suppose  Messrs.  Dixon  to  be  utterly  unac- 
quainted and  uninformed  of  either  No.  2  or  No.  3,  they  were  bound 
by  Nos.  1,  2,  3,  as  forming  one  agreement,  precisely  to  the  same  ex- 
tent as  Messrs.  Boyd  themselves  were  bound  at  the  time  of  the  exe- 
cution of  the  agreement     They  do  not  ask  any  question  of  Messrs. 
Mangles  when  they  do  give  the  notice,  as  they  had  asked  none  when 
they  took  the  security.    It  was  not  a  security  given  for  money  then 
advanced,  it  was  for  money  which  had  already  been  advanced  ;  and 
in  their  notice  they  intimate  that  fact,  for  they  say  "  for  valuable  con- 
sideration."    It  was,  therefore,  as  they  state  it  truly,  for  a  past  con- 
sideration ;  and  this  security  was  taken,  as  many  such  securities  are 
daily  taken  in  the  city  of  London.    No  doubt,  at  the  time,  they 
thought  it  pradent  to  make  themselves  as  secure  as  they  could,  and 
they  took  the  best  security  which  their  debtor  had  to  offer ;  but  they 
took  it  with  all  the  liabilities  to  which  he  was  subject  upon  it,  and 
your  lordships  must  fix  them,  in  point  of  law,  as  being  cognizant  of 
those  liabilities  under  the  rule  to  which  I  have  drawn  your  attention. 
The  important  question  then  is  this.     When  the  notice  was  given, 
was  it  incumbent  upon  Messrs.  Mangles  to  write  back  to  Messrs. 
Dixon  and  to  tell  them  that  there  were,  besides  the  charter-party, 
documents  Nos.  2  and  3  ?    In  the  first  place,  who  is  to  inquire  and 
to  take  the  trouble  in  these  cases,  —  who  ought  to  do  that  ?     Why, 
the  person  who  ought  to  do  it  is  undoubtedly  he  who  is  fixed  with 
the  liability.     Messrs,  Dixon  were  fixed  with  the  liability.     If  they 
desired  to  remove  that  liability,  they  ought  to  have  mad&due  inquiry, 
and  therefore,  primd  facie  at  least,  the  loss  ought  to  fall  upon  him 
who,  having  the  duty  to  inquire,  has  not  thought  proper  to  inquire. 
He  has  no  right  to  speculate  whether  he  shall  obtain  an  answer  which 
may  disclose  circumstances  that  he  is  not  desirous  to  know ;  and  if 
there  is  to  be  a  loss,  the  loss  ought  to  fall  upon  him  who,  being  sub- 
ject to  the  liability,  and  having  to  remove  that  liability  if  he  can  re- 
move it,  ought  to  inquire  and  does  not  inquire.    I  must  take  care  and 
guard  myself  upon  this  important  point,  as  not  for  a  moment  mean- 
ing to  say  that  if  that  notice  of  the  bankers  had  shown  that  they  had 
been  deceived,  that  they  were  advancing  money  upon  a  ground  which 
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they  misunderstood,  and  if  the  charterers,  Messrs.  Mangles  and  Co., 
had  stood  by,  well  knowing  that  circumstance,  and  had  been  silent, 
the  result  would  have  been  the  same :  I  agree  that  the  case  would  be 
altogether  different.  It  would  then  have  been  incumbent  upon  the 
Messrs.  Mangles  to  disclose  the  real  circumstances  of  the  case  to 
Messrs.  Dixon ;  and  if  they  did  not  do  so,  they  would  be  just  as 
much  bound  as  it  is  now  contended  they  ought  to  be  bound.  Let  us 
see  how  the  case  stands  in  that  respect.  The  dealing,  remember, 
was  between  Messrs.  Boyd  and  Messrs.  Dixon,  without  any  interven- 
tion in  any  manner,  directly  or  indirectly,  or  any  inquiry  of  Messrs. 
Mangles.  What  jwus  there  to  induce  Messrs.  Mangles  when  they 
received  that  notice  to  suppose  that  Messrs.  Boyd  had  been  commit- 
ting a  fraud  upon  Messrs.  Dixon,  their  own  bankers  ?  "  Pay  what  is 
due,"  they  say.  Messrs.  Mangles  of  course  intended  to  pay  what  was 
due.  Why  were  they,  to  suppose  that  No.  2  and  No.  3  had  not  been 
communicated  to  Messrs.  Dixon,  who  put  trust  and  credit  in  the 
statement  of  Messrs.  Boyd,  and  who  advanced  this  sum  of  12,0002. 
upon  their  mere  promissory  note,  and  remained  content  with  it  for 
months.  They  subsequently  take  an  assignment ;  but  they  do  not 
communicate  that  assignment  even  to  Messrs.  Mangles  for  two  or 
three  months  afterwards ;  then  they  give  the  notice,  and  then  they 
say,  "  We  have  told  you  of  the  transaction  now,  and  you  shall  be 
liable  to  every  thing  which  we  have  neglected  for  our  own  security. 
We  have  neglected  to  inquire,  we  have  dealt  behind  your  back  with 
Messrs.  Boyd.  We,  the  bankers,  have  dealt  with  our  own  customers 
without  your  intervention ;  they  have  incurred  a  great  debt  with  us, 
and  we  have  taken  an  assignment  of  this,  which  is  not  an  instrument 
assignable,  except  in  equity,  and  which  imposes  all  the  liability  upon 
us.  We  did  not  for  a  long  time  communicate  that  fact  to  you ;  we 
have  never  made  any  inquiry  whether  you  have  had  any  dealings 
with  them ;  but  now  that  we  give  you  notice  of  the  assignment,  we 
throw  upon  you  at  once  the  whole  liability,  and  desire  you  to  indem- 
nify us  for  our  own  negligence,  our  own  want  of  care  and  caution, 
which,  duly  exercised,  would  have  prevented  this.'9 

Now  certainly  that  is  a  new  point  I  admit  the  books  do  not  es- 
tablish the  rule ;  but  I  think  the  principle  is  perfectly  clear,  that  where 
there  is  no  fraud,  nothing  to  lead  to  the  conclusion  in  the  mind  of 
the  party  who  receives  the  notice,  that  the  party  who  gives  it  has 
been  deceived  and  is  likely  to  sustain  a  loss ;  I  say  it  is  clear  that 
the  former  U  not  bound  to  volunteer  information.  I  conceive  that 
equity  will  not  require  the  party  who  receives  the  notice,  imperti- 
nently almost,  to  interfere  between  two  parties  who  have  dealt  be- 
hind his  back,  and  who  have  never  made  any  communication  to  him 
or  even  seen  him,  on  that  subject.  Had  Messrs.  Mangles  done  so, 
they  must  have  begun  by  supposing  that  Messrs.  Boyd  had  cheated 
Messrs.  Dixon,  and  they  must  have  had  the  hardihood  to  say,  "  We 
are  afraid  that  Messrs.  Boyd  have  been  committing  a  fraud  upon 
you,  for  we  do  not  see  that  you  mention  No.  2  and  No.  3 ;  therefore 
we  are  forced  to  tell  you  of  them."  Suppose  that  Messrs.  Boyd  had, 
as  the  probability  was,  really  stated  the  facts,  it  would  have  been  a 
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very  disagreeable  answer,  I  imagine,  that  would  have  been  received 
by  Messrs.  Mangles  to  that  communication.  Your  lordships  were 
asked  by  the  learned  counsel  at  the  bar  who  appeared  for  Messrs. 
Mangles,  —  and  upon  the  subject  of  character  it  was  put  as  a  very 
fair  question,  — whether,  after  the  turn  this  case  has  taken,  the  house 
would  say  that  there  was  any  thing  fraudulent  in  the  transaction  as 
between  Messrs.  Mangles  and  Messrs.  Dixon ;  and  I  cannot  help 
stating  to  your  lordships,  that  my  clear  impression  is,  that  there  is  no 
trace  of  any  such  fraud,  or  any  fraudulent  intention,  on  the  part  of 
the  Messrs.  Mangles. 

Another  view  of  it  is  this ;  it  did  not  at  all  follow  that  upon  the  re- 
sult of  the  transaction  there  would  not  be  enough  to  pay  Messrs. 
Dixon.  That  depended  upon  the  success  or  failure  of  the  adventure, 
as  to  which  nobody  knew  what  would  take  place.  The  adventure 
did  not  turn  out  successful ;  but  nobody  could  anticipate  that,  and 
there  is  no  doubt,  as  between  Messrs.  Boyd  on  the  one  hand,  and  their 
own  bankers,  Messrs.  Dixon,  on  the  other,  that  Messrs.  Dixon  would 
have  been  entitled  to  the  whole  extent  of  the  freight  earned,  to  the 
whole  16s.  a  ton,  during  the  whole  voyage. 

The  authorities  upon  this  subject,  as  to  liabilities,  show  that  if  a 
man  does  take  an  assignment  of  a  chose  in  action,  he  mast  take  his 
chance  as  to  the  exact  position  in  which  the  party  giving  it  stands. 
The  case  of  Color  v.  Burke,  1  Bro.  Chan.   Cas.  434,  very  strongly 
illustrates  that.     There  the  defendants,  the  Burkes,  had  entered  into 
abond  of  500/.  to  the  other  defendant,  Hargrave,  for  securing  250/., 
and  Hargrave  had  given  them  a  counter  bond.     Hargrave  then  depo- 
sited the  first  bond  with  a  man  of  the  name  of  Cator,  and  Cator  filed 
his  bill,  in  order  to  prevent  the  parties  at  law  from  setting  up  their 
counter  bond.     Nothing  could  appear  more  fraudulent  upon  the  face 
of  it  than  a  bond  and  a  counter  bond ;  because  there  you  do  enable 
the  party  to  deal  with  the  bond  you  give  him,  when  you  know  that 
you  have  a  defence  in  your  hand,  namely,  a  counter  bond,  to  set  up 
as  a  defence  to  the  legal  obligation.     Cator  does  not  appear  to  have 
had  notice.     The  lords  commissioners  held  that  there  was  no  equity, 
and  Lord  Thurlow,  on  the  rehearing  of  the  case,  seemed  to  think 
that  it  was  not  satisfactory;  but  he  decided  it  upon  this  ground,— 
that  a  special  purpose  appearing  for  the  bond  to  Hargrave,  and  that 
it  was  not  to  give  a  general  credit,  the  plaintiff  was  not  entitled  to 
the  remedy  prayed,  and  therefore  affirmed  the  lords  commissioners' 
order  of  dismission.     I  understand  that  decision  to  amount  to  this, — 
that,  there  being  no  general  claim,  but  there  being  a  special  purpose, 
which  was  properly  provided  for  by  the  counter  bond,  the  man  who 
took  an  assignment  of  the  original  bond  was  not  entitled  to  have 
any  remedy  against  the  counter  bond,  though  he  knew  nothing  at  all 
of  it     That  is  certainly  the  strongest  case  that  can  be  upon  the  sub- 
ject 

In  Turton  v.  Benson,  1  P.  Wms.  496  ;  2  Vera.  764,  the  case  was 
one  where  Benson,  upon  the  marriage  of  his  daughter,  had  advanced 
a  sum  of  money,  and  took  a  bond,  which  equity  always  holds  as 
void,  from  the  son  in  law,  to  return  part  of  the  marriage-portion. 


96  HOUSE   OF  LORDS,  1852. 


Mangles  v.  Dixon. 


The  bond  was  deposited  with  one  Sir  Theodore  Janssen,  as  an  addi- 
tional security  for  money  due.  Mr.  Benson  died.  Sir  Theodore's 
demands  were  afterwards  paid,  and  then  the  administrator  assigned 
the  bond  for  the  benefit  of  the  general  creditors  of  the  deceased. 
The  Master  of  the  Rolls  declared  "  that  the  creditors  of  Benson  could 
not  be  in  a  better  condition  than  Benson  himself,  and  as  to  Sir  Theo- 
dore Janssen,  it  was  to  be  considered  that  he  had  no  legal  title  to  this 
bond,  but  only  an  equitable  assignment ;  and  therefore,  having  a  se- 
curity which  was  not  good  in  equity,  he  could  not  be  in  a  better  con- 
dition than  Benson  himself  was ;  that  supposing  a  man  should  assign 
over  a  satisfied  bond  as  a  security  for  a  just  debt,  the  assignee  could 
not  set  up  the  bond  in  equity,  which,  being  satisfied  before,  could  re- 
ceive no  new  force  from  the  assignment.  That  it  was  incumbent  on 
any  one  who  took  an  assignment  of  a  bond  to  be  informed  by  the 
obligor  concerning  the  quantum  due  upon  such  bond,  which  if  he  ne- 
glected to  do,  it  was  his  own  fault,  and  he  should  not  take  advantage 
of  his  own  laches."  There  are  other  passages  to  the  same  effect 
when  it  afterwards  came  on  before  the  Lord  Chancellor.  That  shows 
clearly,  what  has  never  been  disputed,  that  whatever  may  be  the  state 
of  the  account,  although  not  even  one  single  shilling  is  due,  the  man 
who  takes  an  assignment  of  the  bond  must  take  it  just  as  he  finds 
it,  and  he  cannot  insist  on  the  legal  obligation  that  remains ;  the  lia- 
bility at  law  remains  just  as  good  as  ever,  but  there  is  no  obligation 
in  equity.  The  man  who  took  the  assignment  ought  to  have  inquired. 
This  is  the  doctrine  laid  down  in  Matthews  v.  WaUwyrty  4  Ves.  118, 
and  in  Chambers  v.  QoldwyHy  9  Ves.  264,  which  is  still  stronger. 
Where  a  man  takes  an  assignment  of  a  mortgage  and  gets  the  legal 
estate ;  even  in  that  case  he  has  not  done  sufficient  for  his  perfect  se- 
curity to  take  it  without  having  communication  with,  and  obtaining 
the  concurrence  of,  the  mortgagor ;  for,  whatever  be  the  state  of  the 
account,  although  he  gets  a  transfer  of  the  legal  estate,  he  is  bound 
by  the  state  of  the  account ;  and  he  cannot  recover  a  shilling  beyond 
what  is  actually  due,  although  there  is  no  indorsement  of  payments 
upon  the  mortgage-deed,  and  although  he  has  no  notice  of  a  single 
shilling  of  the  money  having  been  paid  oft  The  rule,  therefore,  is 
perfectly  clear. 

Now,  my  lords,  the  only  question  that  remains  to  be  considered  is 
the  conduct  of  the  parties  in  this  case  after  the  notice.  The  notice 
spoke,  as  I  told  your  lordships,  of  past  consideration.  It  is  admitted, 
as  I  have  stated,  by  the  Messrs.  Boyd  and  by  the  bankers,  that  no  ad- 
vance was  made  upon  the  charter-party,  nor  after  its  assignment; 
that  they  made  no  inquiry ;  and  the  question  is,  whether  the  mere 
payment  of  the  monthly  instalments  of  freight  by  Messrs.  Mangles, 
can  or  can  not  affect  their  right  to  have  an  account  taken. 

It  appears  to  me,  my  lords,  for  the  grounds  and  reasons  I  have 
already  stated,  that  no  question  could  arise  from  that  circumstance, 
because  they  were  under  an  absolute  legal  liability  to  pay,  and  not 
simply  a  legal  liability  between  the  original  parties,  but  an  equitable 
liability  between  themselves  and  the  assignees  of  the  charter-party. 
It  was  not  merely  a  charter-party  by  which  they  were  bound  by  law, 
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hot  it  was  a  true  and  real  agreement  in  equity  that  they  should  pay, 
pending  the  voyage,  that  monthly  sum  of  loCWL  And  as  in  equity 
the  charter-party  was  assignable,  the  assignee  became  in  equity  enti- 
tled to  that  150/.  Therefore  it  was  an  act  done  in  obedience  to  the  char- 
ter-party, and  in  consequence  of  the  liability  to  pay  what  sum  was  due 
from-"  this  date,"  —  for  those  are  the  words  used  in  the  assignment; 
and  therefore  they  were  merely  performing  properly,  legally,  and  equi- 
tably, their  part  of  the  agreement.  The  due  performance  of  an  agree- 
ment never  can  be  considered  as  the  ground  for  fixing  parties  with  a 
liability  to  something  beyond  that  by  which  they  are  equitably  bound. 

It  was  stated,  that,  in  the  court  below,  the  judgment  was  postponed 
for,  I  think,  a  year ;  and  it  may  have  been  by  accident  that  the  facts 
in  some  degree  escaped  the  recollection  of  the  noble  and  learned  lord, 
of  whom,  as  a  judge,  it  is  impossible  for  any  one  to  speak  here  or 
elsewhere  without  great  admiration,  for  the  pains  which  he  took,  the 
ability  which  he  displayed,  and  the  knowledge  that  he  possessed. 
No  successor  of  his  can  differ  from  that  noble  and  learned  lord  with- 
out feeling  very  great  doubt  whether  he  himself  had  arrived  at  a  just 
conclusion  ;  but  that  learned  judge  certainly  had  an  impression 
against  Messrs.  Mangles  which  does  not  appear  to  me  to  have  been 
warranted  by  the  facts  of  the  case.  He  supposed  the  transaction  to 
have  been  secret  I  have  shown  to  vour  lordships  that  the  very  con- 
trary was  the  case.  He  seemed  to  find  fault  with  the  decree  of  the 
court  below,  because  there  had  not  been  an  inquiry  as  to  whether  the 
12,000/.  had  been  advanced  for  the  joint  adventure.  There  was  no 
pretence  for  such  an  inquiry ;  because  the  bankers  themselves  say 
they  neither  advanced  it  in  regard  to  that  adventure,  nor  did  they 
advance  anything  after  the  assignment.  His  lordship  seems  also  to 
have  supposed  that  Messrs  Mangles  might  have  received  notice  of 
the  assignment  before  the  actual  notice  was  served.  There  is  no 
trace  of  any  such  thing  in  these  pleadings,  and  the  impression  on  his 
mind  at  the  time,  that  there  had  been  something  irregular  on  their 
part,  was  certainly  erroneous.     " 

I  have  paid  very  great  attention  to  this  case,  which  I  am  especi- 
ally bound  to  do,  differing  as  I  do  from  the  decision  of  the  Lord 
Chancellor,  believing  the  true  rule  in  equity  to  be  that  which  I  have 
stated.  The  only  ground  on  which  I  understand  the  decision  was 
rested  was  this,  that  where  a  man  having  an  interest  in  property 
stands  by  and  sees  another  man  dealing  with  that  property,  as  owner, 
with  another  person  who  is  ignorant  of  the  want  of  title  in  the  per- 
son with  whom  he  is  dealing,  equity  will  bind  the  man  who  stands 
by.  Now  nobody  denies  that  proposition ;  nothing  can  be  more  per- 
fectly settled.  The  Lord  Chancellor  referred  to  the  case  of  the 
Duke  of  Beaufort  v.  Neeld,  12  Clark  &  Finn.  248.  There  the  Duke's 
agent,  with  a  power  to  act,  had  instructions  not  to  act,  except  under 
certain  circumstances,  but  he  exercised  the  authority  without  disclos- 
ing those  instructions ;  and  it  was  held  that  the  principal  was  bound. 
But  how  does  that  apply  to  this  case  ?  The  agent  was  there  in  the 
place  of  the  principal,  the  instructions  given  to  him  were  not  dis- 
closed ;  he  was,  therefore,  an  agent  with  full  authority,  and  nothing 
VOL.  xviii.  9 
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could  be  more  dangerous  to  the  dealings  of  mankind  than  to  hold 
that  a  man  was  not  bound  by  the  act  of  his  agent  to  whom  he  had 
given  fall  authority,  because  the  agent  had  secret  and  private  instruc- 
tions not  to  exercise  his  power  except  in  a  particular  case.  I  cannot 
see,  my  lords,  how  that  bears  upon  this  case,  for  the  facts  are  not 
identical,  nor  even  similar.  I  cannot  find  any  facts  here  to  bring  this 
case  within  that  rule.  There  was  no  standing  by  on  the  part  of 
Messrs.  Mangles  when  they  saw  Messrs.  Boyd  dealing  with  Messrs. 
Dixon,  the  bankers ;  the  dealing  was  behind  their  backs  five  or  six 
months  before ;  they  did  not  even  know  that  the  transaction  had 
taken  place.  What  fraud  was  there  ?  What  standing  by  was  there  ? 
They  were  wholly  unaware  that  there  had  been  an  assignment  of 
the  charter-party  as  a  security,  until  some  two  or  three  months  after- 
wards ;  when  there  being  the  danger,  no  doubt,  of  the  insolvency 
of  the  Messrs.  Boyd,  the  Messrs.  Dixon  gave  notice;  but  what 
standing  by  was  there?  Let  any  man  point  out  what  damage 
accrued  to  the  Messrs.  Dixon  in  consequence  of  the  acts  of  Messrs. 
Mangles.  The  Messrs.  Dixon  may  have  been  very  much  damaged 
by  the  acts  of  Messrs.  Boyd,  but  Messrs.  Boyd  were  the  persons  with 
whom  they  were  dealing,  and  behind  the  backs  and  without  the 
knowledge  in  any  manner  of  the  Messrs.  Mangles.  The  result,  there* 
fore,  is,  that  there  was  no  standing  by  on  their  part ;  they  simply  did 
not  do  what  I  think  they  were  called  upon  to  do,  namely,  make 
a  communication  of  circumstances  which  they  had  no  reason  to  sup- 
pose had  not  been  honestly  disclosed  by  Messrs.  Boyd  to  their  own 
bankers,  the  bankers  being  perfectly  content  with  the  dealing  between 
themselves  and  the  Messrs.  Boyd.  There  cannot  be  a  doubt  that, 
under  such  circumstances,  in  a  court  of  equity,  Messrs.  Dixon  can- 
not, at  the  last  moment,  turn  round  upon  Messrs.  Mangles  and  say, 
"  When  you  received  notice  of  this,  you  did  not  tell  us  that  there 
were  No.  2  and  No.  8  which  we  did  not  know."  They  could  have 
no  reason  to  suppose  that  those  papers  had  not  been  communicated. 
My  lords,  as  the  result  of  the  case,  after  the  most  anxious  consi- 
deration of  it,  I  have  come  to  a  very  clear  opinion,  that  there  is  no 
equity  on  the  part  of  Messrs.  Dixon  as  against  Messrs.  Mangles. 
The  appeal  must,  therefore,  be  allowed ;  and  the  case  will  stand  upon 
the  decree  of  the  Vice-Chancellor.  If  there  is  anything  in  that  de- 
cree which  requires  modification,  I  shall  be  quite  ready  to  hear  any 
thing  which  may  be  suggested  in  regard  to  it  This  seems  to  me  to 
meet  the  justice  of  the  case,  and  therefore  I  propose  to  your  lord- 
ships that  the  decree  of  the  Lord  Chancellor  be  reversed,  and  that 
the  decree  of  the  Vice-Chancellor  be  upheld. 

Decree  comptained  of  reversed.1 


*  Lords'  Journals,  23d  June,  1858. 
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November  11,  1852. 

Fieri  Facias  —  Evidence  of  Payment  to  Sheriff —  Second  Warrant— 
Bailiff —  Excessive  Damages  —  Damages  against  joint  Wrong- 
doers —  Bill  of  Exceptions  —  New  Trial* 

Trespass  against  the  sheriff  and  S.  his  bailiff,  for  breaking  plaintiff's  house  and  taking  his 
goods,  flea  by  S., justifying  under  a  writ  of  fieri  facia*  directed  to  the  sheriff,  and  a  war* 
rant  from  the  sheriff  to  him.  Replication,  alleging  a  prior  warrant  to  J.,  and  a  seizure  bj 
J.  under  the  writ  and  warrant,  and  payment  by  plaintiff  to  the  sheriff  in  satisfaction  of  the 
writ  Rejoinder,  traversing  the  prior  seizure  under  the  writ  and  the  payment  to  the  sheriff. 
It  appeared  that  L^  the  clerk  and  head  officer  of  J.,  entered  plaintiffs  house  and  seised  his 
goods  under  the  warrant  Plaintiff  paid  the  amount  to  L.  at  J.'s  office,  and  L.  withdrew 
the  man  in  possession,  and  sent  notice  to  the  execution  creditor,  in  J.'s  name,  that  the 
money  was  levied.  In  the  course  of  the  same  day  J.  died,  and  the  execution  creditor,  upon 
application  at  the  office,  did  not  obtain  the  money.  The  sheriff  then  issued  the  warrant 
to  S.,  who  seised  plaintiff's  goods,  and  remained  in  possession  for  zeveral  days.  The  jury 
did  not  agree  as  to  whether  JL.  paid  the  money  to  J.  before  his  death,  but  they  found  that 
L.  executed  the  warrant  by  the  direction  of  J.,  and  that  the  money  was  received  by  L.  in 
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pursuance  of  authority  from  J.    The  judge  directed  the  jury  that  they  might  find  that  the 
money  had  been  paid  to  the  sheriff.    The  jury  found  for  the  plaintiff,  damages  400(. :  — 

Hddy  first,  that  there  was  sufficient  evidence  of  a  payment  to  J.  after  an  execution  de  facto 
under  the  prior  warrant ;  and  that  no  irregularity  in  the  execution  could  be  taken  advan- 
tage of  by  the  sheriff,  or  those  acting  under  the  sheriff,  so  as  to  enable  them  to  set  up  the 
validity  of  the  second  warrant ;  and  therefore  there  was  no  misdirection. 

Secondly,  that  the  damages,  though  not  excessive  as  againsV  the  sheriff,  were  excessive  as 
against  S. 

Quccre,  what  is  the  rule  as  to  damages  in  an  action  of  tort  against  several  defendants,  one  of 
whom  is  more  guilty  than  she  others  f 

Where  a  bill  of  exceptions  has  been  tendered  by  one  defendant,  the  other  defendant  may, 
notwithstanding,  more  for  a  new  trial. 

Trespass  for  breaking  and  entering  the  dwelling-house  of  the 
plaintiff,  and  taking  his  goods.  The  defendants,  Cotterell  and  Swift, 
who  were  the  sheriffs  of  Middlesex,  and  the  defendant  Sloman,  their 
officer,  severed  in  pleading.  The  defendant  Sloman  pleaded,  first,  not 
guilty ;  secondly,  a  justification  under  a  writ  of  fieri  facias  directed  to 
the  sheriff  of  Middlesex,  indorsed  to  levy  257/.  lis.,  and  a  warrant 
from  the  sheriff  to  him  and  one  Daniel  Gower,  who  were  bailiffs  of 
the  sheriff.  Verification.  Replication,  that  after  the  delivery  of  the 
writ  to  the  sheriff,  and  before  the  making  by  the  sheriff  of  the  warrant 
to  the  defendant  Sloman,  the  sheriff  made  a  warrant  to  Emanuel 
Jones,  then  a  bailiff,  and  that  by  virtue  of  the  said  writ  and  warrant 
to  him,  the  said  Emanuel  Jones  entered  the  plaintiff's  house  and  seized 
his  goods;  that  afterwards,  and  before  any  sale  of. the  goods,  and 
whilst  Emanuel  Jones  was  in  possession  as  such  bailiff,  the  plaintiff 
paid  the  other  defendants,  Cotterell  and  Swift,  as  such  sheriff,  and' 
they,  as  such  sheriff,  accepted  and  received  270/.  13*.  3d.,  being  the 
full  amount  which  they  were  entitled  to  levy,  and  so  the  writ  then 
became  satisfied.  Verification.  Rejoinder,  that  Emanuel  Jones  did 
not  under  the  writ  seize  the  goods,  nor  did  the  plaintiff' pay  the  sheriff, 
nor  did  the  sheriff  accept  the  money,  in  manner  and  form.  Conclusion 
to  the  country.  Issue  thereon.  On  the  trial,  before  Lord  Campbell, 
C.  J.,  at  the  Middlesex  Sitting  after  Trinity  Term,  in  1852,  it  appeared 
that  a  warrant  had  been  delivered  to  Emanuel  Jones,  who  was  a 
bailiff  of  the  sheriff;  that  Jones's  son,  who  was  commonly  called 
Edward  Lewis,  and  who  acted  as  the  bailiff's  clerk  and  head  officer, 
went  to  the  house  of  the  plaintiff  and  seized  the  goods,  leaving  a 
man  in  possession.  The  plaintiff  offered  the  amount  to  the  man  in 
possession,  who  refused  to  take  it,  referring  the  plaintiff  to  the  office 
of  Jones.  The  plaintiff's  solicitor  thereupon  went  to  the  office,  and 
paid  the  amount  to  Edward  Lewis.  Jones  was  then  ill,  and  died  in  the 
course  of  the  day.  By  the  direction  of  Lewis  the  man  in  possession 
withdrew.  Lewis  also  sent  notice  to  Baker,  the  execution  creditor, 
in  Jones's  name,  that  the  money  was  levied,  and  was  ready  at  the 
office.  Thereupon  Baker's  solicitor  went  to  the  office,  but  before  he 
arrived  Jones  had  died,  and  he  did  not  obtain  the  money.  The 
sheriff,  being  ruled  to  return  the  writ,  after  several  applications  to  a 
judge  for  further  time,  was  obliged  to  return  it  The  sheriff  then 
issued  the  warrant  in  question,  directed  to  Sloman  and  Gower,  under 
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which  the  man  remained  in  possession  for  several  days,  and  an  ar- 
rangment  was  made  by  which  the  plaintiff  gav0'«sepurity  to  pay  the 
amount,  if  ultimately  found  liable.  There  was  contradictory  evidence 
as  to  whether  Sloman  or  Grower  executed  the  wairarfk\.  Lewis,  who 
was  a  witness,  swore  that  he  paid  the  money  to  his  dyijig-father ;  but 
there  was  contradictory  evidence  on  this  point,  and  the  jjary  did  not 
agree  on  it  The  Lord  Chief  Justice,  in  summing  up  to  .this,  jury, 
said  that  if  in  the  case  of  a  fieri  facias  the  receipt  of  the  mqpqy  by 
the  bailiff,  and  the  misappropriation  of  it  by  him,  did  not  blnu-the 
sheriff,  the  same  doctrine  would  apply  in  the  case  of  a  capiae  Jyl 
satisfaciendum;  and  that  if  the  plaintiff  was  not  entitled  to  some  ter 
dress,  the  law  was  very  defective.  Upon  questions  put  to  them  by 
the  Lord  Chief  Justice;  the  jury  found  that  Lewis  executed  the  war- 
rant by  the  direction  of  Jones,  and  had  authority  from  Jones  to  act  for 
him  in  the  office,  and  that  the  money  was  received  by  Lewis  in  pur- 
suance of  that  authority.  The  Lord  Chief  Justice  then  directed  the 
jury  that  they  might  find  that  the  money  had  been  paid  to  the  sheriff. 
To  this  direction  the  counsel  for  the  defendants  Cotterell  and  Swift 
excepted.  The  jury  gave  a  verdict  for  the  plaintiff,  damages,  4004 
In  the  following  Michaelmas  Term.1 

Montagu  Chambers,  on  behalf  of  the  defendant  Sloman,  moved  for 
a  rule  nisi  for  a  new  trial,  on  the  grounds  of  misdirection,  of  the  ver- 
dict being  against  the  evidence,  and  of  excessive  damages. 

[Lord  Campbell,  C.  J.  A  bill  of  exceptions  was  tendered  on  be- 
half of  some  of  the  defendants,  but  another  defendant  may,  notwith- 
standing, move  for  a  new  trial.2] 

A  person  taken  in  execution  is  not  entitled  to  his  discharge  on 
paying  the  money  to  the  sheriff's  officer.  ( Woods  v.  Finms,  7  Exch. 
363 ;  10  Eng.  Rep.  537.)  Further :  the  seizure  by  Edward  Lewis, 
who  was  not  named  in  the  warrant,  in  the  absence  of  Emanuel  Jones, 
was  not  a  seizure  by  Jones  under  the  warrant.  (Barrett  v.  Price,  9 
Bing.  566 ;  2  Moo.  &  Sc.  339.)  "  The  officer  named  in  the  warrant 
should  execute  the  writ"  (1  Chit  Arch.  Praa  547.)  And  though  a 
receipt  of  the  money  by  Jones  might  have  been  a  receipt  by  the 
sheriff,  a  receipt  by  Lewis,  though  it  might  bind  Jones,  whose  agent 
he  was,  could  not  bind  the  sheriff.  An  authorized  agent  has  no  right 
to  delegate  his  authority  so  as  to  bind  his  principal.  Emanuel  Jones, 
who  was  the  deputy  of  the  sheriff,  could  not  appoint  a  deputy. 
Therefore  the  direction  that  the  jury  might  find  for  the  plaintiff  on 
the  second  issue,  was  wrong. 

Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court 
The  first  ground  of  the  application  on  behalf  of  the  defendant  Slo- 


i  November  5,  before  Loid  Campbell,  C.  J.,  Colebidob,  Wightman,  and 
Eble,  JJ. 
*  See  note,  port. 
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man  was,  that  ugffiOJfefe  plea  of  not  guilty  there  was  no  evidence 
against  him  to  b£  etifcnitted  to  the  jury.  We  are  clearly  of  opinion 
that  there  was  evidence,  which,  if  unanswered,  would  have  justified 
the  jury  in  in/toing  that  the  second  levy  in  the  plaintiff's  house  was 
authorized  fydloman;  and,  indeed,  Mr.  Chambers  hardly  contended 
that  upontjiis  issue  there  was  not  evidence  against  him  which  required 
an  aBsfr£tt*  But  Mr.  Chambers  very  confidently  insisted,  that  as 
WJ*ife^#>rho  actually  entered  under  the  second  warrant,  being  called 
as  V.* witness  by  Sloman,  swore  that  he  was  put  into  possession  by 
<5fcwer,  who  was  likewise  named  as  a  bailiff  in  the  warrant  with 
,  •'/.•Sloman,  and  that  Sloman  had  nothing  to  do  with  the  transaction, 
\  -the  weight  of  evidence  was  in  favor  of  Sloman.  The  jury,  upon  the 
°°  evidence,  might  have  found  in  favor  of  Sloman ;  but  as  Sloman  him- 
self might  have  been  called  as  a  witness  to  prove  that  he  had  nothing 
to  do  with  the  transaction,  and  he  was  not  called,  we  cannot  say  that 
the  jury  were  wrong  in  coming  to  the  conclusion  that  he  was  guilty 
of  committing  the  trespasses  stated  in  the  declaration. 

Mr.  Chambers  then  contended  that  there  was  no  evidence  adduced 
by  the  plaintiff  to  support  the  issue  taken  upon  this  replication  to 
Sloman's  special  plea  of  justification  under  the  warrant  directed  to 
him  by  the  sheriff  It  will  be  material  to  see  distinctly  what  this  issue 
was.  In  this  special  plea  Sloman  states  the  issuing  of  the  fieri  facias 
at  the  suit  of  Baker  against  Gregory,  the  warrant  to  Sloman  and 
Gower,  the  delivery  of  the  warrant  to  Sloman,  his  entry  into  the 
plaintiff's  house,  and  his  seizing  the  plaintiff's  goods  under  this  war- 
rant  The  replication  to  this  plea  avers  that  a  prior  warrant  was 
granted  under  the  fieri  facias  to  Emanuel  Jones,  that  this  was  deli- 
vered by  the  sheriff  to  Emanuel  Jones,  that  under  the  warrant  Ema- 
nuel Jones  entered  the  plaintiff's  house  and  took  the  goods,  and  that 
afterwards,  and  before  the  grant  of  the  warrant  to  Sloman,  the  plain- 
tiff paid  to  Cotterell  and  Swift,  the  co-defendants,  as  sheriff,  and  they 
as  sheriffs  accepted  and  received  from  him,  270/.  135.  &£,  the  same 
being  the  amount  of  the  moneys  directed  to  be  levied  by  the  writ  of 
fieri  facias,  in  full  satisfaction  and  discharge  thereof.  Sloman,  by 
his  rejoinder,  says  that  Emanuel  Jones  did  not  enter  and  take  the 
plaintiff's  goods  under  the  fieri  facia*  and  warrant  directed  to  him, 
nor  did  the  plaintiff  pay  to  the  other  two  defendants  as  sheriffs,  nor 
did  they  accept  or  receive  of  and  from  the  plaintiff,  the  said  sum  of 
money  mentioned  in  the  replication,  in  full  satisfaction  and  discharge 
of  all  the  money  directed  to  be  levied  by  the  writ  and  warrant. 

Now,  we  consider  the  real  issue  taken  to  be,  whether,  before  the " 
granting  of  the  second  warrant  to  Sloman,  there  had  been  an  execu- 
tion under  the  first  warrant  granted  to  Emanuel  Jones,  and  the  plain- 
tiff had  paid  to  the  sheriff,  and  the  sheriff  had  accepted  from  the 
plaintiff,  the  270L  13s.  3d.  in  satisfaction  of  the  moneys  to  be  levied 
by  virtue  of  the  writ  and  the  warrant  directed  to  Emanuel  Jones.  If 
there  had  been  an  execution  de  facto  levied  under  the  writ  and  war- 
rant, and  before  the  second  warrant  was  granted  to  Sloman  the  mo- 
ney to  be  levied  under  the  writ  had  actually  been  paid  to  the  sheriff, 
and  accepted  in  satisfaction  of  all  the  money  to  be  levied,  we  do  not 
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think  that  any  irregularity  in  the  execution  could  be  taken  advantage 
of  by  the  sheriff,  or  those  acting  under  the  sheriff,  so  as  to  enable 
them  to  set  tip  the  validity  of  the  second  warrant  subsequently  granted, 
when  the  sheriff  had  in  his  hands  amply  sufficient  to  satisfy  the  judg- 
ment creditor.  Now,  we  think  that  there  was  sufficient  evidence  ad- 
duced by  Gregory,  the  plaintiff,  to  prove,  that  after  an  execution  de 
facto  under  the  warrant  directed  to  Emanuel  Jones,  the  plaintiff  paid 
to  the  sheriff,  and  the  sheriff  received  from  the  plaintiff,  the  whole  of 
the  money  to  be  levied,  in  satisfaction  of  the  writ  and  the  warrant 
Without  considering  how  far  Edward  Lewis,  under  the  circumstances 
proved,  was  justified  in  entering  the  plaintiff's  house,  there  can  be 
no  doubt  that  Emanuel  Jones  was  constituted  the  agent  of  the  she- 
riff to  make  the  levy,  and  there  was  evidence  that  a  payment  at  his 
office  in  the  manner  proved  was  to  be  considered  a  payment  to  him 
and  to  the  sheriff.  If  what  was  there  done  could  not  be  enough  to 
discharge  the  execution,  and  to  protect  the  plaintiff  from  a  fresh  exe- 
cution, the  subjects  of  this  country  against  whom  a  judgment  has 
been  obtained,  and  whose  goods  have  been  taken  under  *  fieri  facia*) 
would  indeed  be  in  a  very  deplorable  condition.  The  plaintiff  re- 
peatedly offered  to  pay  the  man  in  possession  the  full  amount  of  the 
demand,  but  was  told  that  he  must  send  the  money  to  the  office  of 
the  bailiff  named  in  the  warrant,  who  would  give  a  discharge,  under 
which  the  execution  would  be  withdrawn.  It  was  proved,  that,  by 
the  invariable  course  of  proceeding  in  the  office  of  the  sheriff  of  Mid- 
dlesex, this  is  the  course  in  which  executions  are  paid  off  and  satisfied, 
and  no  other  mode  of  paying  off  an  execution  under  a  fieri  facias 
has  been  suggested.  The  money  was  not  actually  paid  to  Emanuel 
Jones  in  person,  because  he  was  ill  in  bed,  but  it  was  paid  at  his 
office,  to  his  clerk  and  agent,  who  was  in  possession  of  his  books  and 
papers  as  bailiff,  and  was  employed  and  authorized  by  him  to  conduct 
the  execution  and  to  receive  the  money.  Edward  Lewis  further 
swore  that  he  had  actually  paid  over  the  money  immediately  to  Ema- 
nuel Jones ;  but  the  payment  to  Edward  Lewis,  under  the  circum- 
stances proved,  is,  we  conceive,  evidence  of  a  payment  to  the  sheriff; 
and  we  think  that  the  jury  were  justified  in  finding  for  the  plaintiff 
on  the  issue  taken  by  the  rejoinder. 

Mr.  Chambers  complained  likewise  of  misdirection  in  respect  of 
an  observation  made  by  the  judge  at  the  trial,  respecting  an  execu- 
tion under  a  capias  ad  satisfaciendum.  Had  the  judge  stated  that  a 
payment  to  the  officer  who  executes  such  a  writ  wonW  render  the 
sheriff  liable,  this  could  not  be  considered  a  direction  in  point  of  law, 
upon  any  issue  joined,  which  of  itself  would  v>*™>  »•  defendant  to 
a  new  trial ;  but, -in  truth,  the  judge  was  ovX  pointing  out  to  the  jury 
the  lamentable  condition  of  the  party  object  to  a  second  execution 
under  a  fieri  facias  after  the  sheriff  has  received  the  money ;  and  he 
observed,  that  the  same  alarming  principle  might  be  extended  to  an 
execution  under  a  capias  ad  satisfaciendum. 

The  last  ground  of  the  application  was,  that  the  damages  were 
excessive.     We  have  already  expressed  our  opinion,  as  far  as  the  she- 


104    COURT  OF  QUEEN'S  BENCH,  1852  -6a 


Gregory  v.  CotftereH,  Swift,  and  Stonan. 


riff  is  concerned.1  The  verdict  ought  not  to  be  disturbed  on  account 
of  the  damages ;  and  to  this  opinion  we  adhere.  If  the  second  exe- 
cution had  been  put  in  merely  by  mistake,  or  with  a  view  bond  fide 
to  try  any  question  which  might  fairly  have  been  tried  between  the 
sheriff  and  the  plaintiff,  we  should  have  thought  the  damages  exces- 
sive against  the  sheriff,  as  they  greatly  exceed  the  pecuniary  loss  sus- 
tained; and  notwithstanding  our  reluctance  to  interfere  with  the 
amount  of  discretionary  damages,  we  should  have  been  inclined  to 
submit  the  case  to  another  jury.  Sheriffs  acting  bond  fide  are  enti- 
tled to,  and  will  always  receive,  the  protection  of  the  court  But  in 
now  dealing  with  this  part  of  the  application,  we  must  consider  that 
the  action  is  without  defence,  and  that  the  money  had  been  paid  to 
the  sheriff  under  the  first  execution,  before  the  second  warrant  was 
granted.  We  must  likewise  remember,  that  before  the  second  war- 
rant was  granted,  the  sheriff,  or  those  who  represented  the  sheriff  well 
knew  that  the  money  had  been  paid  at  the  office  of  the  bailiff  in  the 
usual  course  of  dealing,  and  that  a  discharge  had  been  given,  and 
notice  had  been  served  on  the  attorney  of  the  judgment  creditor  that 
the  money  was  ready  for  him.  It  is  quite  clear,  that  in  the  attend- 
ances before  the  judge,  when  application  was  made  by  summons  to 
enlarge  the  time  for  returning  the  writ,  all  these  facts  must  have  been 
disclosed  and  discussed,  was  it  not,  then,  the  duty  of  the  sheriff  to 
have  immediately  paid  the  amount  of  the  levy  to  Baker,  as  was  after- 
wards done  after  the  second  levy,  and  to  have  proceeded  against  Ema- 
nuel Jones  or  his  sureties  ?  Instead  of  this,  the  sheriff,  without  any 
request  from  Baker,  spontaneously  granted  the  second  warrant  to 
Sloman,  not  even  giving  notice  to  Gregory  that  such  a  step  was  to 
be  taken.  What  fair  question  was  there  to  be  tried  between  the  she- 
riff and  Gregory  ?  The  sheriff  could  only  seek  to  take  advantage  of 
some  irregularity  in  his  own  officer,  as  that  Emanuel  Jones  was  not 
actually  present  at  the  moment  when  Edward  Lewis  entered  Grego- 
ry's house,  or  that  Emanuel  Jones  was  not  actually  present  in  his 
office  when  the  money  was  paid  to  his  clerk.  If  such  points  when 
taken,  are  found  untenable,  ought  the  remedy  of  the  party  who  suf- 
fers from  them  to  be  confined  to  the  pecuniary  loss  sustained  ?  The 
jury  appear  to  have  thought  that  this  was  a  case  in  which  the  process 
of  the  court  had  been  abused,  and  a  gross  outrage  was  committed 
under  the  forms  of  law.  We  cannot  say  that  they  were  wrong  in 
coming  to  this  conclusion ;  and  if  they  were  right,  we  should  not  be 
justified  in  interfering,  on  behalf  of  the  sheriff,  with  the  amount  of 
compensation  >rhich  they  have  a\rarded  in  the  exercise  of  their  con- 
stitutional function*  But  possibly  a  different  question  may  present 
itself  when  the  applicant!  is  made  on  behalf  of  Sloman,  the  officer, 


*  BramweU,  (November  8/)  notwithstanding  the  bfll  of  exceptions,  moved  for  a  rule 
nut  for  a  new  trial  on  behalf  of  the  defendant*  CottenU  and  Swift,  the  sheriff,  on  the 
ground  of  the  damages  being  excessive :  which  the  court  refused. 

A  party  who  has  tendered  a  bill  of  exceptions  may  move  for  a  new  trial,  on  a  point 
which  could  not  be  included  among  the  grounds  of  exception.  Adams  v.  Andrews.  15 
Q.  B.  1001 ;  15  Jar.  149, 152 ;  and  see  Allen  v.  Haytcard,  7  Q.  B.  960,  969. 


COURT  OF  QUEEN'S  BENCH,  1802-68.    106 

Hngtna  9.  Wfcttefeonse  and  Teach. 


who  does  not  appear  to  be  implicated  in  the  aggravations  which 
might  justify  the  amount  of  damages  against  the  sheriff  It  hat 
been  said,  that  in  an  action  of  tort  against  several  defendants,  who 
have  taken  different  parts  in  the  transaction,  the  measure  of  damages 
ought  to  be  the  sum  which  ought  to  be  awarded  against  the  most 
guilty  of  the  defendants*  But  as  our  suggestion,  that  a  nolle  prose* 
qui  should  be  entered  as  to  Sloman,  has  not  been  accepted,  we  wish 
to  afford  an  opportunity  for  discussing  whether  there  be  such  a  doo* 
trine,  and  how  far  it  applies  to  the  present  case. 

We  therefore  grant  to  Sloman  a  rule  to  show  cause  why  there 
should  not  "be  a  new  trial,  on  the  ground  that  the  damages  are  exces- 
sive, and  on  that  ground  only. 

Rule  nisi. 

Subsequently  there  was  an  arrangement,  by  which  the  plaintiff  un- 
dertook not  to  levy  the  damages  against  the  defendant  Sloman,  and 
this  rule  dropped*  The  writ  of  error  upon  the  bill  of  exceptions  is 
pending. 


Regina  v.  Isaac  Whitehouse  and  James  Tench.1 

April  90, 1852. 

New  Trial —  Surprise  —  Costs. 

A*new  trial  will  be  granted  on  an  indictment  for  a  misdemeanor  on  the  ground  of  surprise, 
as  in  civil  cases. 

Where  a  new  trial  on  an  indictment  removed  into  the  Queen's  Bench  by  certiorari  at  the  in- 
stance of  the  defendant,  is  ordered  on  the  ground  of  surprise,  the  court  may,  in  its  discre- 
tion, order  the  costs  to  await  the  event  of  the  new  trial. 

The  defendants  were  tried  before  Mr.  Justice  Wightman,  at  the 
Staffordshire  spring  assizes,  on  the  9th  March,  A.  D.  1852,  on  an  in* 
dictment  for  a  conspiracy,  removed  into  the  Queen's  Bench  by  cer- 
tiorari, and  sent  down  for  trial  at  Stafford,  before  that  learned  judge, 
and  which  charged  that  Isaac  Whitehouse,  a  publican,  and  James 
Tench,  an  attorney,  had  conspired  together  to  cheat  and  defraud  Mar- 
garet Barbara  Beard,  the  prosecutrix,  and  one  William  Francis  Shaw, 
of  the  documents  of  title  to  certain  leasehold  property  in  Birming- 
ham, and  the  rents  and  profits  thereof;  also  to  make  the  said  William 
Francis  Shaw  drunk,  and  to  induce  him,  while  in  a  state  of  drunken- 
ness, to  sign  a  conveyance  of  the  same  property.  The  indictment 
contained  twelve  counts ;  and  the  jury  found  the  defendants  guilty 
on  the  fourth  count 

On  the  20th  April,  Easter  term,  A.  D.  1862,  A/ten,  Serg.,  and  McMar 


1 1  Pearce,  C.  C.  1. 
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hon  for  the  defendants,1  moved  for  a  role  nisi  in  the  Queen's  Bench, 
before  Lord  Campbell,  C.  J.,  Wightman,  J.,  Erle,  J.,  and  Cromp- 
ton,  J.,  for  a  new  trial  on  the  ground  of  surprise,  and  that  the  verdict 
was  against  evidence. 

The  motion  was  grounded  on  affidavits,  from  which  it  appeared 
that  the  prosecutrix,  Margaret  Barbara  Beard,  having  some  suppo- 
sititious claim  to  certain  property  in  Birmingham,  under  the  will  of  a 
Miss  Michle,  deceased,  was  desirous  of  disposing  of  her  interest  in 
it,  and  that  the  defendant,  James  Tench,  was  employed  as  an  attor- 
ney to  draw  up  an  agreement  between  her  and  other  parties  respecting 
the  same.  An  agreement  was  entered  into  between  William  Francis 
Shaw  and  Margaret  Barbara  Beard,  and  a  deed  of  conveyance  of  the 
equity  of  redemption  executed ;  and  then  a  mortgage  from  Shaw  to 
the  defendant  Whitehouse  for  the  sum  of  150L  was  prepared ;  a  deed 
intervening  between  the  mortgage  and  the  conveyance  of  the  equity 
of  redemption.  The  agreement  dated  28th  September,  A.  D.  1850, 
between  the  prosecutrix,  Beard,  and  Shaw,  reciting  the  sale  under 
mortgage  deeds,  was  put  in  evidence  at  the  trial  on  the  part  of  the 
defendants,  and  it  then  became  a  material  question  whether  that  was 
a  genuine  document,  and  whether  the  signature  of  Margaret  Barbara 
Beard  was  genuine  or  not  The  prosecutrix  swore  that  she  knew 
nothing  whatever  of  the  sale,  and  that  the  signature  was  a  forgery. 
Shaw,  one  of  the  parties  whom  the  indictment  charged  the  defend- 
ants with  conspiring  to  defraud,  was  absent  during  the  trial,  and  the 
affidavits  set  forth  the  absence  of  so  material  a  witness  whom  the 
defendants  fully  expected  would  have  been  called  as  a  witness  for  the 
crown,  and  who  it  appeared  concurrently  with  Beard  had  signed  the 
deed,  as  a  ground  of  surprise.  The  defendant  Tench  made  an  affi- 
davit that  the  prosecutrix  did  execute  the  document  reciting  the  sale; 
and  Shaw  and  others  made  similar  affidavits. 

The  court  granted  a  rule  nisi  for  the  new  trial9  on  the  ground  of 
surprise ;  against  which  Hoggins  showed  cause  in  Trinity  term,  A.  D. 
1852,  when  the  rule  was  made  absolute ;  the  court  ordering  that  the 
costs8  should  await  the  event  of  the  trial 


1  The  defendants  were  present  in  court  when  the  motion  was  made. 
9  The  new  trial  was  had  at  the  ensuing  summer  assizes  for  the  county  of  Stafford, 
when  the  defendants  were  acquitted. 
»  See  Rex  v.  Ford,  1  Nev.  &  M.  776. 
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Noremtar  3, 1S6S. 

— Okmdered  Horse  — Indictment. 


To  bring  a  hone  infected  with  the  glanders  into  a  public  place  to  the  danger  of  infecting  the 
Queen's  subjects  is  a  misdemeanor  at  common  law ;  and,  — 

Hdd,  that  an  indictment  which  stated  that  the  defendant  knew  that  a  mare  which  he  brought 
into  a  fair  was  slandered,  was,  after  verdict,  good,  without  an  averment  that  the  defendant 
knew  that  the  glanders  was  a  disease  communicable  to  man. 

An  indictment  charging  the  defendant  with  a  misdemeanor  at 
Common  Law,  See  2  Chit  Crim.  L.  553, 554 ;  3  Burn's  Just «  Heme ; " 
Wms.  L.  Diet  «  Horse;"  4  Bla.  Com.  161;  4  M.  &  S.  73,  272;  4 
Went  213;  Com.  Dig.  Lect  12,  (L.)  in  bringing  a  giandered  man 
into  a  public  place,  was  found  on  the  28th  June,  AJ).  1852,  at  the 
Quarter  Sessions  for  the  county  of  Leicester.  It  was  removed  into 
the  Queen's  Bench  by  certiorari,  and  came  on  for  trial  at  the  Lei- 
cestershire summer  assises,  21st  July,  A.  D.  1852,  before  Mr.  Justice 
Coleridge.  The  indictment  contained  three  counts  which  were  as 
follows :  — 

1st  count  The  jurors  for  our  lady  the  Queen  present  that  James 
Henson,  late  of  Melton  Mowbray,  in  the  county  of  Leicester,  laborer, 
on  the  first  day  of  June,  in  the  15th  year  of  the  reign  of  our  said 
lady  the  Queen,  at  Melton  Mowbray,  aforesaid,  in  the  county  afore- 
said, was  possessed  of  a  certain  mare,  which  said  mare  was  then  and 
there  infected  with  a  contagious,  infectious,  and  dangerous  disease 
called  the  glanders,  and  the  said  James  Henson  well  knowing  the 
premises  afterwards,  and  whilst  the  said  mare  was  so  infected  as 
aforesaid,  on  the  day  and  year  aforesaid,  with  foroe  and  arms  at 
Melton  Mowbray,  aforesaid,  in  the  county  aforesaid,  unlawfully,  wil- 
fully, wickedly,  and  injuriously  did  bring,  and  cause  to  be  brought, 
the  said  mare  so  infected  as  aforesaid,  into  and  along  a  certain  open 
public  way  and  place,  on  which,  then,  of  right,  were  divers  liege  sub- 
jects of  our  said  lady  the  Queen,  then  going,  passing,  and  staying, 
and  amidst,  and  among  divers  liege  subjects  of  our  said  lady  the 
Queen,  who  were  then  and  there  in  the  said  public  way  and  place,  to 
the  great  danger  of  infecting*  with  the  said  contagious,  infectious,  and 
dangerous  disease  called  the  glanders,  the  liege  subjects  of  our  said 
lady  the  Queen,  who  on  the  said  day  and  time,  were  in  and  near  the 
said  public  wayand  place,  to  the  damage  and  common  nuisance  of 
all  the  said  liege  subjects  of  our  said  lady  the  Queen,  to  the  evil  ex- 
ample of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  lady  the  Queen,  her  crown  and  dignity. 

2d  count     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 


i 1  Pearce,  C.  C.  34. 
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further  present,  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  Melton  Mowbray,  aforesaid,  in  the  county  aforesaid,  the  said 
James  Henson  was  possessed  of  a  certain  other  mare,  which  said 
last  mentioned  mare  was  then  and  there  infected  with  a  contagious, 
infectious,  and  dangerous  disease,  to  wit,  a  disease  called  the  glan- 
ders, and  that  the  said  James  Henson,  well  knowing  the  premises  last 
aforesaid,  and  whilst  the  said  last-mentioned  mare  was  so  infected  as 
aforesaid,  on  the  day  and  year  aforesaid,  with  force  and  arms  at  Mel- 
ton Mowbray,  aforesaid,  in  the  county  aforesaid,  unlawfully,  wick- 
edly, and  injuriously,  did  bring,  and  cause  to  be  brought,  the  said 
last-mentioned  mare  so  infected,  as  aforesaid,  into  a  certain  fair  called 
the  Melton  Mowbray  Whitsun  Fair,  during  the  period  when  the  liege 
subjects  of  our  said  lady  the  Queen,  were  then  and  there  holding  the 
said  fair,  which  was  then  and  there  public  and  open  to  all  the  liege 
subjects  of  our  said  lady  the  Queen,  for  the  purpose  of  buying  and 
selling  horses,  and  other  cattle  therein,  and  that  the  said  James  Hen- 
son, well  knowing  the  premises,  as  last  aforesaid,  then  and  there, 
kept,  and  continued  to  keep  the  said  mare  so  infected,  as  aforesaid, 
for  a  long  space  of  time,  to  wit,  for  the  space  of  one  hour,  then  next 
following,  and  in  which  said  fair,  then,  of  right,  were  divers  horses 
and  other  cattle,  of  certain  liege  subjects  of  our  said  lady  the  Queen, 
then  and  there  passing,  and  being,  by  means  of  which  said  several 
last-mentioned  premises,  the  said  last-mentioned  horses  and  other 
cattle  so  passing,  and  being  along  and  in  the  said  fair,  became,  and 
were  liable  to  be  infected,1  by  the  contagious,  infectious,  and  danger- 
ous disease  with  which  the  said  mare,  of  the  said  James  "Henson, 
was  so  infected,  as  aforesaid,  to  the  damage  and  common  nuisance 
of  the  liege  subjects  of  our  said  lady  the  Queen,  frequenting  the 
said  fair,  and  using  the  same  for  the  purpose  of  buying  and  selling 
horses,  and  other  cattle  therein,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity. 

3d  count  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  Melton  Mowbray,  aforesaid,  in  the  county  aforesaid,  the  said 
James  Henson  was  possessed  of  a  certain  other  mare,  which  last- 
mentioned  mare  was  then  and  there  infected  with  a  contagious,  infec- 
tious and  dangerous  disease,  to  wit,  a  disease  called  the  glanders,  and 
that  the  said  James  Henson,  well  knowing  the  last-mentioned  pre- 
mises, afterwards  and  whilst  the  said  last-mentioned  mare  was  so 
infected  as  aforesaid,  on  the  day  and  year  aforesaid,  with  force  aud 
arms  at  Melton  Mowbray,  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully and  injuriously  did  bring,  and  cause  to  be  brought,  the  said  last- 
mentioned  mare  so  infected  as  aforesaid,  into  a  certain  open  and 


1  It  is  enacted  by  stat  82  Hen.  8,  c.  13,  s.  9.  No  person  snail  have  or  put  to  pas- 
tare  any  horse,  gelding,  or  mare,  infected  with  scab  or  manse,  in  any  common  or  com- 
mon fields  on  pain  of  10*. ;  which  offence  shall  be  inquirable  in  the  leet  aa  other  com- 
mon annoyances  be,  and  the  forfeitures  shall  be  to  the  lord  of  the  leet 
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public  way  and  place,  called  the  Barton  End,  in  Melton  Mowbray, 
aforesaid,  in  which  public  way  and  place  there  were  divers  others 
horses  and  other  cattle  of  certain  liege  subjects  of  our  said  lady 
the  Queen,  then  and  there  passing  and  being,  and  that  the  said 
James  Henson,  well  knowing  the  premises  aforesaid,  then  and 
there  kept  and  continued  the  said  mare  of  which  the  said  James 
Henson  was  so  possessed,  as  last  aforesaid,  and  which  was  then  and 
there  so  infected  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  one  hour  then  next  following,  during  all  which  time,  there 
were  divers  other  horses  and  other  cattle  of  certain  liege  subjects  at 
our  said  lady  the  Queen,  then  and  there  passing  and  being,  by  means 
of  which  said  several  last-mentioned  premises,  the  said  horses  and 
other  cattle  so  passing  and  being  along  and  in  the  said  open  public 
way  and  place,  became,  and  were  liable  to  be  infected  by  the  conta- 
gious, infectious  and  dangerous  disease,  with  which  the  said  mare  of  the 
said  James  Henson,  was  so  infected  as  aforesaid,  to  the  damage  and 
common  nuisance  of  the  liege  subjects  of  our  said  lady  the  Queen, 
then  having  horses  and  other  cattle  in  the  said  open  and  public  way 
and  place,  to  the  evil  example  of  all  others  in  the  like  case  offending; 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  ana 
dimity. 

Plea :  not  guilty. 

The  jury  found  a  verdict  for  the  crown. 

On  tjie  3d  November,  A.  D.  1852,  Miller,  Serg.,  for  the  d*- 
fendant,  moved  in  the  Queen's  Bench  before  Lord  Campbell,  C.  J., 
Coleridge,  J.,  Wightman,  J.,  and  Erie  J.,  to  arrest  the  judgment.  He 
contended  that  the  first  count  was  bad,  inasmuch  as  it  contained  no 
averment  that  the  defendant  knew  that  the  glanders  wae  a  disease 
that  was  infectious  so  as  to  be  communicable  to  man ;  and  in  older 
to  make  the  act  charged  in  the  indictment  an  indictable  offence  at 
common  law,  it  was  necessary  that  a  scienter  should  be  stated.1 
Unless  it  were  proved,  the  verdict  would  be  wrong,  and  being  neces- 
sary to  be  proved,  there  ought  to  have  been  a  corresponding  allega- 
tion in  the  indictment. 

Lord  Campbell,  C.  J.  This  indictment  contains  an  allegation 
that  he  knew  the  mare  to  be  glandered ;  that  is  enough. 

Miller,  Serg.  The  defendant  might  have  known  that  the  glan- 
ders was  communicable  from  one  horse  to  another  without  contact; 
but  that  the  disease  was  communicable  from  a  horse  to  a  man^ 

i  See  2  Chittjr's  Crim.  L.  553,  note. 

•  In  the  description  of  the  danders  as  a  disease  most  fatal  to  horses?  in  the  Cyclo- 
pedia of  the  Society  of  Useful  Knowledge,  tit "  Horse,"  there  is  no  suggestion  that  the 
eiders  is  a  disease  communicable  from  horses  to  man;  but  there  appears  to  be  no 
bt  that  it  is  so.  In  the  public  journals,  February  5, 1853,  there  is  an  account  of 
the  destruction  of  a  whole  family,  consisting  of  a  man,  his  wife,  and  four  children,  by 
danders,  communicated  to  them  by  a  horse  which  the  man  had  purchased  from  a  horse* 
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he  might  not  have  known;   and  as  a  matter  of  fact  he  did  not 
know  it 

Coleridge,  J.  In  the  case  of  Rex  v.  Vantandillo,  4  ML  &  S.  73, 
which  was  an  indictment  for  exposing  a  child  infected  with  the  small- 
pox in  the  public  streets,  the  indictment  contained  no  averment  that 
the  defendant  knew  that  the  disease  was  infectious ;  yet  the  judge  in 

1>assing  sentence  said,  "  there  can  be  no  doubt  that  if  a  person  un- 
awfully,  injuriously,  and  with  a  full  knowledge  of  the  fact,  exposes 
in  a  public  highway  a  person  infected  with  a  contagious  disorder,  it 
is  a  common  nuisance  to  all  subjects,  and  indictable  as  such.'9 

Miller ,  Serg.  The  law,  as  laid  down  by  the  learned  judge  in  that 
case,  is  not  questioned ;  he  said,  where  "  the  defendant  with  a  full 
knowledge  of  the  fact ;" —  that  must  be  of  the  existence  of  the  disorder 
and  of  its  infectious  nature. 

Lord  Campbell,  C.  J.  Suppose  the  case  were  one  of  exposing  a 
person  infected  with  the  small  pox  to  the  danger  of  the  Queen's 
liege  subjects,  would  you  say  that  an  allegation  that  the  defendant 
knew  that  the  small  pox  was  an  infectious  disease  would  be  neces- 
sary? 

Miller,  Serg.  That  would  be  a  different  case.  In  the  case  of 
small  pox  there  would  be  a  human  being  actually  suffering,  and  ex- 
perience, familiar  to  all  the  world,  that  other  human  beings  would  be 
in  danger  of  infection. 

Coleridoe,  J.  The  indictment  states  he  "was  possessed  of  a 
certain  mare,  which  said  mare  was  then  and  there  infected  with  a 
contagious,  infectious,  and  dangerous  disease,  called  the  glanders, 
and  that  he,  well  knowing  the  premises,  afterwards,  and  whilst  the 
said  mare  was  so  infected,  unlawfully,  willfully,  wickedly,  and  injuri- 
ously did  bring,  and  cause  to  be  brought,  the  said  mare  so  infected 
as  aforesaid,  into  and  along  a  certain  open  public  way  and  place ; " 
therefore  he  knew  not  only  that  the  horse  was  glandered  but  that  the 
glanders  was  a  contagious  disease. 

Miller j  Serg.  That  may  be  sufficient  to  show  that  he  knew  the 
disease  was  communicable  from  one  horse  to  another ;  but  it  does 
not  imply  any  knowledge  that  it  was  a  disease  communicable  from 
horses  to  men.    Nor  is  it  alleged  that  it  was. 

Coleridge,  J.  But  the  indictment  goes  on  to  state  that  he  brought 
the  mare  iato  a  public  place  "  amidst  and  among  divers  liege  sub- 
jects of  our  said  lady  the  Queen,  who  were  then  and  there  in  the 
said  public  way  and  place,  to  the  great  danger  of  infecting  with  the 
said  contagious,  infectious,  and  dangerous  disease,  called  the  glan- 
ders, the  said  liege  subjects."     Surely  that,  after  verdict,  is  sufficient 
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TF%tto,  for  the  Crown,  was  not  called  upon. 

Lord  Campbell,  C.  J.  The  court  is  of  opinion  that  the  count  is 
abundantly  good,  and  the  motion  to  arrest  the  judgment l  must  be 
refused. 


Regina  v.  Charles  Probeht,  William  Hamp,  and  William 

Watkins.* 

November  5, 1852. 

Certiorari — Procedendo. 

Where  one  of  several  defendants  obtained  a  certiorari  for  the  removal  of  an  indictment  into 
the  Queen's  Bench,  and  a  procedendo  was  moved  for  on  the  ground  that  the  certiorari 
improvide  emanavit,  inasmuch  as  the  other  defendants  had  not  joined  in  the  application  for 
the  writ,  and  had  not  under  5  &  6  Will  &  M.  c.  11,  entered  into  recognizances  to  paj  the 
costs  of  the  prosecutrix  in  case  of  their  conviction :  — 

Held,  that  the  defendant  on  whose  application  the  certiorari  was  granted,  (being  a  person  to 
whose  responsibility  there  appeared  no  objection,)  might  enter  into  recognizances  to  pay 
costs  in  case  of  the  conviction  of  himself  or  of  the  other  defendants,  or  either  of  them,  and 
that  under  these  circumstances  the  procedendo  would  not  be  ordered. 

As  indictment  was  found  at  the  Central  Criminal  Court  charging 
the  defendants  with  a  conspiracy  to  defraud  the  prosecutrix,  Mary 
Ann  Broom,  of  her  moneys,  by  keeping  certain  witnesses  out  of  the 
way  at  the  trial  of  an  indictment,  arising  out  of  a  charge  of  cheating 
at  cards  at  Brighton,  made  against  one  John  Broom  and  others. 

The«defendant,  the  Reverend  Charles  Probert,  a  clerk  in  holy  or- 
ders, applied  to  Crompton,  J.,  at  chambers,  for  a  writ  of  certiorari  to 
remove  the  indictment  into  the  Queen's  Bench,  where  he  was  anx- 
ious the  trial  should  take  place,  and  the  learned  judge  granted  the 
application. 

On  the  5th  November,  A-  D.  1852,  a  rule  nisi  was  obtained  in  the 
Bail  Court  from  Crompton,  J.,  calling  on  the  defendants  to  show 
cause  why  the  writ  of  certiorari  which  had  issued  should  not  be 
quashed,  and  why  a  writ  of  procedendo  to  remove  the  indictment 
back  again  to  the  Central  Criminal  Court,  on  the  ground  quia  impro- 
vide emanavit  should  not  issue. 

Against  which  rule  cause  was  shown  on  the  19th  November. 

Parry  and  Melcalf  for  the  crown.  Wilkinsf  Serg.,  and  Huddle* 
ston,  for  the  defendants. 


i  The  court  then  sentenced  the  defendant  to  pay  a  fine  of  10/.  and  to  be  imprisoned 
till  the  same  was  paid. 
*  1  Pearce,  C.  C.  80. 
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TFifttiu,  Serg.  The  affidavit  on  which  the  certiorari  was  obtained 
was  amply  sufficient,  and  was  uncontradicted.  It  was  a  case  in 
which  difficult  points  of  law  were  likely  to  arise,  and  in  which  it  was 
desirable  to  have  the  power  of  summoning  a  special  jury.  With  re- 
spect to  the  objection  that  the  application  had  not  been  made  on  the 
part  of  all  the  defendants,  there  were  now  affidavits  showing  that 
they  all  concurred  in  the  application  for  the  certiorari. 

Parry.  No  ground  was  laid  for  the  application  for  the  certiorari. 
There  was  no  pretence  for  saying  that  a  lair  trial  could  not  be  had  at 
the  Central  Criminal  Court,  where  it  could  be  taken  before  judges  of 
the  superior  courts.  The  fact  that  the  defendant  Probert  was  a  cler- 
gyman made  no  difference,  and  the  suggestion  in  his  affidavit  that  it 
would  be  prejudicial  to  his  character  as  a  clergyman  to  stand  at  the 
bar  of  the  Old  Bailey  could  be  no  reason  for  granting  the  writ.  It 
was  not  shown  what  the  difficult  points  of  law  were  which  were 
likely  to  arise.  Besides  the  other  two  defendants  were  not  parties  to 
the  application,  and  were  not  under  recognizances  to  pay  the  costs  of 
the  prosecutrix  in  case  of  their  conviction ;  and  in  that  case  if  the 
certiorari  were  allowed  to  stand,  and  the  defendant  Probert  were  ac- 
quitted, the  prosecutrix  would  have  to  bear  the  increased  expense  of 
a  trial  in  the  Queen's  Bench,  although  the  two  other  defendants 
might  be  convicted. 

Crompton,  J.  Perhaps  I  acted  rather  hastily  at  chambers  in  grant- 
ing the  certiorari  on  the  application  of  one  of  the  defendants.  All 
the  defendants  should,  I  think,  enter  into  recognizances. 

Parry.  The  prosecutrix  has  no  confidence  in  the  recognizances  of 
any  of  the  parties  but  Mr.  Probert 

Wilkins,  Serg.,  said  that  he  was  ready  to  consent  that  Mr.  Probert 
should  enter  into  recognizances  for  the  other  two  defendants  for  the 
payment  of  the  costs  of  the  prosecutrix,  under  the  statute  of  Wm.  & 
M.,  in  case  of  their  conviction. 

Crompton,  J.,  said  that  he  thought  that  would,  under  the  circum- 
stances, be  the  proper  course,  and  the  counsel  for  the  crown  assenting, 
the  defendant  Probert  entered  into  recognizances  to  pay  the  costs  of 
the  prosecutrix  in  case  of  the  conviction  of  himself,  or  of  both  or 
either  of  the  other  two  defendants.1 


1  Hxiddleston  then  moved,  on  the  part  of  the  defendants,  for  a  rule,  calling  on  the  pro- 
secutrix to  show  came  why  she  should  not  be  compelled  to  give  the  particulars  ofthe 
charges  intended  to  be  relied  on  in  the  general  counts  of  the  indictment  One  set  of 
counts  set  out  the  alleged  conspiracy  with  particularity,  but  there  were  also  general 
counts  sunply  laying  a  conspiracy  to  cheat  and  defraud  the  prosecutrix  of  her  money 
by  divers  crafty  and  subtile  means. 

Crompton,  J.  Have  you  an  affidavit  stating  that  you  do  not  know  on  what  the 
prosecution  intend  to  rely  ? 
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Regina  v.  Newman. 


Beoina  v.  John  Henry  Newman,  D.  D.1 

November  24, 1852,  and  January  28, 1863. 

Libel — New  Trial — Evidence.  , 

When  a  defendant  means  to  more  for  a  new  trial  in  the  case  of  a  criminal  information,  the 
motion  most  be  made,  or  an  intimation  that  the  defendant  intend*  to  move,  riven  to  the 
court  daring  the  first  four  days  of  term ;  and  it  will  be  too  late  when  the  defendant  if 
brought  np  for  judgment 

Evidence  that  the  identical  charges  conveyed  in  a  libel  had,  before  the  time  of  composing 
and  publishing  the  libel,  appeared  in  another  publication,  which  was  brought  to  the  prose- 
cutor's knowledge,  but  against  the  publisher  of  which  he  took  no  legal  proceedings,  u  not 
admissible  under  a  plea  of  justification  under  stat  6  &  7  Vict,  c  96,  s.  6. 

A  document  under  the  seal  of  the  Court  of  the  Holy  Office  or  Inquisition  of  Rome,  but  ap- 
parently drawn  up  by  the  notary  whose  name  is  attached  to  it,  from  a  record  in  that  court, 
out  which  was  not  set  forth  in  the  document,  is  not  eridence  to  prove  the  grounds  of  a 
judgment  pronounced  by  that  court,  the  ratio  decidendi  not  being  stated,  although  it  is  ad- 
missible in  support  of  an  allegation  in  a  plea  of  justification  that  such  a  judgment  has 
been  pronounced. 

Where  a  plea  of  justification  under  stat.  6  ft  7  Vict  c.  96,  s.  6,  contains  several  charges,  and 
the  defendant  fails  to  prove  any  of  the  matters  alleged  in  such  justification,  the  jury  must, 
of  necessity,  find  a  verdict  for  the  crown,  that  is,  that  the  defendant  has  not  proved  the 
whole  plea. 

Under  the  stat.  6  &  7  Vict  c.  96,  s.  6,  the  court  is  bound  to  consider  whether  the  guilt  of 
the  defendant  convicted  by  a  jury,  is  aggravated  or  mitigated  by  the  plea  and  the  evi- 
dence to  prove  or  disprove  the  same,  and  to  form  its  own  conclusion  upon  the  whole 


Affidavits  explaining  the  defendant's  reasons  for  having  placed  certain  allegations  injurious 
to  the  prosecutor  m  his  plea  of  justification,  in  support  of  which  no  evidence  was  given  at 
the  trial,  are  receivable  in  mitigation  of  punishment,  but  not  as  proving  the  truth  of  the 
charge*  made  in  them. 

Bnt  where  a  document,  purporting  to  have  been  an  official  record  of  the  conviction  of  the 
prosecutor,  before  a  foreign  police  court,  was  annexed  to  an  affidavit,  for  the  purpose  of 
showing  the  bona  fide*  of  an  allegation  in  the  plea  of  justification : — 

Held,  inadmissible,  as  its  admission  would,  in  effect,  put  the  prosecutor  on  his  trial  without 
his  being  able  to  make  defence.  * 


Huddleston.  Such  an  affidavit  has  never  been  held  to  be  necessary.  In  the  case  of 
Regina  v.  AUeyne  and  others,  Q.  B.  Mich.  1851,  there  was  an  indictment  for  conspiracy, 
in  which  there  were  nine  counts.  Eight  of  them  set  out  particular  charges,  and  the 
ninth  count  set  out,  in  general  terms,  a  conspiracy  to  defraud  by  divers  subtle  means 
and  contrivances,  and  the  court  upon  argument  held  thai  the  defendants  were  entitled 
to  have  particulars  of  the  specific  charges  intended  to  be  relied  on  in  support  of  the 
general  count  He  cited  Regina  v.  Curwood,  3  A.  &  E.  815 ;  Rex  v.  Hodson,  3  C.  & 
P.  422,  and  Regina  v.  Hamilton  and  others,  7  C.  &  P.  448;  in  neither  of  which  cases 
was  any  affidavit  used. 

Rule  nisi. 


This  rule  was  afterwards  discharged  upon  an  undertaking  on  the  part  of  the  prose- 
cution to  confine  themselves  to  the  charges  stated  in  the  special  counts. 

1 1  Pearee,  C.  C.  85 ;  22  Law  J.  Rep.  (n.  s.)  Q.  B.  156 ;   1EL&BL268;    17jur. 
617. 
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This  was  an  application  for  a  new  trial  on  a  criminal  information1 
for  a  libel  filed  against  the  defendant  by  order  of  the  court  The  in- 
formation was  in  form  and  effect  as  follows :  — 

In  the  Queen's  Bench,  Michaelmas  Term,  15  Vict  A.  D.  1851. 
Middlesex. 

Be  it  remembered,  that  C.  F.  Robinsonr  Esquire,  coroner  and 
attorney  of  our  lady  the  Queen  in  the  Court  of  Queen's  Bench,  who 
prosecutes  for  our  said  lady  the  Queen  in  this  behalf,  comes  here  into 
the  said  court  at  Westminster,  the  21st  day  of  November,  in  the 
fifteenth  year  of  the  reign  of  our  said  lady,  and  gives  the  court  to 
understand  and  be  informed  that  John  rfenry  Newman,  Doctor  of 
Divinity,  late  of  the  parish  of  Ashton,  in  the  county  of  Warwick, 
contriving  and  wickedly  and  maliciously  intending  to  injure  and  vilify 
one  Giovanni  Giacinto  Achilli,  and  to  bring  him  into  great  contempt, 
scandal,  infamy,  and  disgrace,  on  the  1st  of  October,  A.  D.  1851,  did 
falsely  and  maliciously  compose  and  publish  a  certain  false,  scan* 
dalous,  malicious,  and  defamatory  libel  containing  divers  false,  scanda- 
lous, malicious,  and  defamatory  matters  concerning  the  said  Giovanni 
Giacinto  Achilli,  that  is  to  say.2  And  in  the  midst  of  outrages  such 
as  these,  my  brothers  of  the  oratory,  wiping  its  mouth  and  clasping 
its  hands,  and  turning  up  its  eyes,  it  trudges  to  the  town-hall  to  hear 
Dr.  Achilli  expose  the  Inquisition.  Ah:  Dr.  Achilli,  I  might  have 
spoken  of  him  last  week  had  time  admitted  of  it  The  Protestant 
world  flocks  to  hear  him  because  he  has  something  to  tell  of  the 
Catholic  church.  He  has  something  to  tell,  it  is  true  ;  he  has  a  scandal 
to  reveal,  he  has  an  argument  to  exhibit  It  is  a  simple  one,  and  a 
powerful  one,  as  far  as  it  goes  —  and  it  is  one.  That  one  argument 
is  himself;  it  is  his  presence  which  is  the  triumph  of  Protestants; 
it  is  the  sight  of  him  which  is  a  Catholic's  confusion.  It  is,  indeed, 
our  confusion  that  our  Holy  Mother  could  have  had  a  priest  like  him. 
He  feels  the  force  of  the  argument,  and  he  shows  himself  to  the 
multitude  that  is  gazing  on  him.  '  Mothers  of  families,9  he  seems  to 
Bay, '  gentle  maidens,  innocent  children,  look  at  me,  for  I  am  worth 
looking  at  You  do  not  see  such  a  sight  every  day.  Can  any  church 
live  over  the  imputation  of  such  a  production  as  I  am  ?  I  have  been 
a  Roman  priest  and  a  hypocrite ;  I  have  been  a  profligate  under  a 
cowl ;  I  am  that  Father  Achilli  who  as  early  as  1826  was  deprived  of 
my  faculty  to  lecture  for  an  offence  which  my  superiors  did  their  best 
to  conceal,  and  who  in  1827  had  already  earned  the  reputation  of  a 
scandalous  friar.  I  am  that  Achilli  who,  in  the  diocese  of  Viterbo, 
in  February,  1831,  robbed  of  her  honor  a  young  woman  of  eighteen, 
who  in  September,  1833,  was  found  guilty  of  a  second  such  crime  in 
the  case  of  a  person  of  twenty-eight,  and  who  perpetrated  a  third  in 
July,  1834,  in  the  case  of  another  aged  twenty-four.  I  am  he  who 
afterwards  was  found  guilty  of  sins  similar,  or  worse,  in  other  towns 


1  Rule  nisi  for  the  information  moved  for  by  Sir  F.  Themger,  4th  November,  1851 ; 

ide  absolute  21st  November,  1851. 

*  The  libel  was  set  oat  with  innuendoes  which  are  here  omitted. 
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of  the  neighborhood*  I  am  that  son  of  St  Dominic,  who  is  known 
to  have  repeated  the  offence  at  Capua,  in  1834  and  1836,  and  at 
Naples,  again,  in  1840,  in  the  case  of  a  child  of  fifteen.  I  am  he  who 
chose  the  sacristy  of  the  church  for  one  of  these  crimes,  and  Good 
Friday  for  another.  Look  on  me,  ye  mothers  of  England,  a  confessor 
of  popery,  for  ye  'ne'er  may  look  opon  my  like  again.'  I  am  that 
veritable  priest  who,  after  all  this,  began  to  speak  against  not  only 
the  Catholic  faith  bnt  the  moral  law,  ami  perverted  others  by  my 
teaching.  I  am  the  Cavaliere  Achilli  who  then  went  to  Corfu, 
made  the  wife  of  a  tailor  faithless  to  her  husband,  and  lived  publicly 
and  travelled  about  with  the  wife  of  a  chorus  singer.  I  am  that 
professor  in  the  Protestant  college  at  Malta,  who,  with  two  others, 
was  dismissed  from  my  post  for  offences  which  the  authorities  could 
not  get  themselves  to  describe.  And  now,  attend  to  me,  such  as  I  am, 
and  you  shall  see  what  you  shall  see  about  the  barbarity  and  profliga- 
cy of  the  inquisitors  of  Borne.'  You  speak  truly,  O  Achilli,  and  we  can- 
not  answer  you  a  word.  You  are  a  priest;  you  have  been  a  friar ;  you 
are,  it  is  undeniable,  the  scandal  of  Catholicism,  and  the  palmary  argu* 
ment  of  Protestants,  by  your  extraordinary  depravity.  You  have  been, 
it  is  true,  a  profligate,  an  unbeliever,  and  a  hypocrite.  Not  many  years 
passed  of  your  conventual  Ufe^  and  you  were  never  in  choir,  always  in 
private  houses,  so  that  the  laity  observed  you.  You  were  deprived 
of  your  professorship, we  own  it;  you  were  prohibited  from  preaching 
and  hearing  confessions ;  you  were  obliged  to  give  hush  money  to 
the  father  of  one  of  your  victims,  as  we  learn  from  the  official  report 
of  the  police  at  Viterbo.  You  are  reported  in  an  official  document 
of  the  Neapolitan  police  to  be  4  known  for  habitual  incontineney;' 
your  name  came  before  the  civil  tribunal  at  Corfu  for  your  crime  of 
adultery.  You  have  put  the  crown  on  your  offences  by,  as  long  as 
you  could,  denying  them  all ;  you  have  professed  to  seek  after  truth, 
when  you  were  ravening  after  sin.  Yes,  you  are  an  incontrovertible 
proof  that  priests  may  fail  and  friars  break  their  vows.  You  are  your 
own  witness ;  but  while  you  need  not  go  out  of  yourself  for  your 
argument,  neither  are  you  able.  With  you  the  argument  begins; 
with  you,  too,  it  ends  —  the  beginning  and  the  ending  you  are  both. 
When  you  have  shown  yourself,  you  have  done  your  worst  and  your 
all ;  you  are  your  best  argument  and  your  sole.  Your  witness  against 
others  is  utterly  invalidated  by  your  witness  against  yourself.  You 
leave  your  sting  in  the  wound ;  you  cannot  lay  the  golden  eggs,  for  you 
are  already  dead."  Which  said  false,  scandalous,  malicious,  and  de- 
famatory libel  the  said  John  Henry  Newman  did  then  publish  to  the 
great  damage,  scandal,  and  disgrace  of  the  said  Giovanni  Giacinto 
Achilli,  in  contempt  of  our  said  lady  the  Queen,  to  the  evil  and  perni- 
cious example  of  all  others  in  like  case  offending  against  the  peace 
of  our  said  lady  the  Queen,  her  crown  and  dignity,  whereupon  the 
said  coroner  and  attorney  of  our  said  lady  the  Queen,  who  for  our 
said  lady  the  Queen  in  this  behalf  prosecuteth,  prayeth  the  consider- 
ation of  the  court  here  in  the  premises,  and  that  due  process  of  law 
may  be  awarded  against  the  said  John  Henry  Newman  in  this  behalf 
to  make  him  answer  to  our  said  lady  the  Queen  touching  and  con- 
cerning the  premises  aforesaid. 
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To  this  information  the  defendant  pleaded  two  pleas; — the  second 
framed  under  6  &  7  Vict  c.  96,  s.  6. 

1st  plea.  In  the  Queen's  Bench,  Michaelmas  Term,  15th  Vict  1851. 
"  And  the  said  John  Henry  Newman  appears  here  in  court  by  Henry 
Lewin,  his  attorney,  and  the  said  information  is  read  to  him,  which 
being  by  him  heard  and  understood,  he  complains  to  have  been  griev- 
ously vexed  and  molested  under  color  of  the  premises,  and  the  less 
justly  because  he  aaith  tfiat  he  is-  not  guilty  of  the  said  supposed 
offences  in  the  said  information  alleged/'  &c. 

2nd  plea.  And  for  a  further  plea,1  the  said  John  Henry  Newman 
saith :  — 

1.  That  before  the  composing  and  publishing  of  the  said  alleged 
libel,  to  wit,  on  the  first  of  January,  1830,  dec.,  the  said  O.  O.  Achilli 
was  an  infidel,  to  wit,  at  Westminster,  in  the  county  of  Middlesex. 

2.  That  the  said  G.  O.  Achilli  was  and  exercised  the  functions  of 
a  priest  of  the  Church  of  Rome,  at  Viterbo,  Capua,  Naples,  and  else- 
where, and  while  such  priest,  &c.,  he  secretly  abandoned  and  disbe- 
lieved the  peculiar  doctrines  of  the  Church  of  Borne,  to  wit,  &c,  and, 
though  outwardly  professing  chastity  and  purity  of  life,  he  committed 
the  several  acts  of  fornication,  adultery,  and  impurity  hereinafter 
mentioned,  and  by  reason  thereof  was  a  hypocrite. 

3.  That  the  said  G.  G.  Achilli  was  a  profligate  under  a  cowl,  in 
that,  being  a  member  of  the  order  of  St  Dominic  or  Friars'  Preach- 
ers, and  bound  by  vows  of  chastity,  poverty,  and  obedience,  he  com- 
mitted the  several  acts  of  fornication  and  impurity  hereinafter  men- 
tioned. 

4.  That  the  said  G.  G.  Achilli  had  a  faculty  to  lecture  at  Viterbo, 
of  which  faculty,  as  early  as  1826,  he  was,  for  certain  misconduct, 
deprived  by  the  superior  of  the  order,  one  F.  Velzi,  but  which  miscon- 
duct was  concealed  and  suppressed  by  the  said  superior,  and  is  to  the 
said  J.  H.  Newman  unknown. 

5.  That  the  said  G.  G.  Achilli,  in  1826,  was  a  friar  of  the  order  of 
St  Dominic  in  the  convent  of  Gradi,  at  Viterbo,  and,  contrary  to 
his  duty  as  such  friar,  neglected  to  attend  Divine  service  in  the  choir, 
and  without  the  permission  of  his  superior  had  frequent  intercourse 
with  persons  not  belonging  to  the  said  order,  and  so,  in  1827,  had 
already  earned  the  reputation  of  a  scandalous  friar. 

6.  That  the  said  G.  G.  Achilli,  in  February,  1831,  at  Viterbo, 
debauched,  seduced,  and  carnally  knew  one  Elena  Valente,  then  being 
chaste  and  unmarried,  and  of  the  age  of  eighteen  years,  and  then  and 
there  robbed  her  of  her  honor. 

7.  That  the  said  G.  G.  Achilli,  at  Viterbo,  debauched,  &c.,  one 
Rosa  de  Allessandris,  then  being  chaste  and  unmarried,  of  the  age 
of  twenty-eight  years,  and  robbed  her  of  her  honor,  and  on  the  1st  of 
September,  1883,  at  Viterbo,  was  found  guilty  thereof,  upon  due 
inquiry  before  the  bishop  of  Viterbo. 

1  These  pleas  were  filed  80th  of  December,  1851.  They  were  demurred  to,  and 
were  amended.  They  were  a  second  time  demurred  to,  as  being  too  general  in  their 
statements,  and  then  amended  as  shore. 
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a  That  the  said  G.  G.  Achilli,  on  the  1st  of  July,  1834,  at  Viterbo, 
debauched,  &c^  a  certain  other  younK  woman  of  the  age  of  twenty- 
four  years,  whose  name  is  to  the  said  J.  H.  Newman  unknown,  and 
then  and  there  robbed  the  said  woman  of  her  honor. 

9.  That  the  said  O.  O.  Achilli,  at  Viterbo,  and  in  the  neighbor* 
hood,  committed  sins  similar  or  worse,  and  debauched,  &c.,  one 
Vincenza  Gaerra,  then  being  chaste  and  unmarried,  also  another 
woman  then  being  chaste  and  unmarried,  whose  name  is  to  the  said 
J.  H.  Newman  unknown ;  and  that  the  said  G.  G.  Achilli  was 
afterwards,  at  Borne,  before  the  court  of  the  Holy  Office,  or  Inquisi* 
tion,  found  guilty  of  the  sjtid  several  offences. 

10.  That  the  said  G.  G.  Achilli,  on  the  1st  of  January,  1835,  being 
a  friar  of  the  order  of  St  Dominic,  at  Capua,  debauched,  Jco,  a  cer- 
tain other  woman,  being  chaste  and  unmarried,  whose  name  is  to  the 
said  J.  H.  Newman  unknown. 

11.  That  the  said  G.  G.  Achilli,  on  the  1st  of  January,  1840,  at 
Naples,  debauched,  &c,  one  Maria  Giovanni  Principe,  a  female  child 
of  fifteen  years  of  age,  &c 

12.  That  the  place  where  the  said  G.  G.  Achilli  debauched  the 
said  Rosa  de  Allessandris  was  the  sacristy  of  the  church  of  Gradi,  at 
Viterbo,  and  that  the  day  on  which  he  debauched  the  said  female 
child  at  Naples  was  Good  Friday,  in  the  year  1840. 

13.  That  the  said  G.  G.  Achilli  being  a  priest  of  the  Church  of 
Rome,  at  Rome,  Capua,  Naples,  and  Malta,  spoke  and  taught  against 
the  truth  of  divers  doctrines  of  the  Catholic  faith,  to  wit,  &a,  and 
also  against  the  laws  of  morality,  to  wit,  the  moral  obligation  of 
chastity  and  continence,  and  thereby  did  pervert  one  Luigi  De  Sane* 
tis,  one  Fortunate  Saccares,  the  said  Rosa  de  AUessandna,  the  said 
Elena  Yalente,  and  the  said  Maria  Giovanni  Principe,  from  their  b»> 
lief  in  such  doctrines  and  obedience  to  such  laws. 

14.  That  on  the  2d  of  July,  at  Corfu,  the  said  G.  G.  Achilli  de- 
bauched  and  made  faithless  to  her  husband  one  Marianna  Grisaffi, 
the  wife  of  one  Nicolo  Garamoni,  a  tailor ;  and  afterwards,  on  the 
1st  of  August,  1843,  at  Corfu,  the  said  G.  G.  Achilli  publicly  co- 
habited and  committed  adultery  with  one  Albina,  the  lawful  wife  of 
Vicenzi  Coriboni,  a  chorus  singer,  and  publicly  travelled  about  with 
her  from  Corfu  to  Zante. 

15.  That  on  the  1st  of  May,  1848,  and  for  twelve  months  prece- 
ding, the  said  G.  G.  Achilli  held  the  office  of  professor  of  theology 
in  a  Protestant  college,  to  wit,  St  Julian's  College,  at  Malta,  and 
during  that  period  hindered  and  frustrated  an  investigation  then 
pending  before  Messrs.  Hadfield  and  Brien,  officers  of  the  college, 
concerning  charges  of  fornication  and  other  gross  immorality  against 
one  Fortunato  Baccares,  and  one  Pietro  Leonini,  in  which  charges 
the  said  G.  G.  Achilli  was  also  implicated,  by  sending  away  the  said 
Fortunato  Saccares  to  Sicily,  and  thereupon  the  Earl  of  Shaftesbury 
and  others,  the  committee  of  the  said  college,  dismissed  the  said 
G.  G.  Achilli  from  his  said  office  of  professor,  and  that  the  said  G.  G. 
Achilli  was  dismissed  as  well  for  hindering  and  frustrating  the  said 
investigation  as  far  as  the  said  several  acts  of  sin,  fornication,  and 
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immorality  hereinbefore  mentioned,  bnt  which  the  said  committee 
were  then  unwilling  to,  and  have  still  forborne,  to  state  and  describe) 
and  cannot  get  themselves  to  describe  specifically. 

16.  That  the  said  6.  G.  Achilli,  in  the  years  1847, 1850,  and  1851, 
being  resident  in  London,  did  attempt  to  seduce  and  debauch  one 
Harriet  Harris,  then  being  chaste  and  unmarried,  and  did  conduct 
himself  lewdly  and  indecently  as  well  to  the  said  Harriet  Harris  as 
to  one  Jane  Legg,  one  Sarah  Wood,  one  Catharine  Gorman,  and  one 
Mademoiselle  Fortay ;  and  by  reason  thereof,  and  of  the  said  several 
other  matters  hereinbefore  set  forth,  the  said  G.  G.  Achilli  was  guilty 
of  extraordinary  depravity,  and  was  and  .is  the  scandal  of  Catho- 
licism. 

17.  That  the  said  G.  G.  Achilli  was  a  profligate  by  the  commis- 
sion of  the  said  acts  of  profligacy,  and  also  had  been  and  was  an 
unbeliever  and  a  hypocrite. 

18.  That  the  said  G.  G.  Achilli,  at  the  Convent  of  Gradi,  at  Viter- 
bo,  in  the  year  1836,  continually  absented  himself  from  the  choir  of 
the  chancel  of  the  said  convent  during  Divine  service,  and  was  a  fire* 
quenter  of  private  houses,  contrary  to  the  rules  of  the  said  order  of  St 
Dominic,  and  had  thereby  given  offence  to  divers  lay  persons,  not 
members  of  the  said  order,  whose  names  are  to  the  said  J.  H.  New- 
man unknown. 

19.  That  on  the  16th  day  of  June,  1841,  at  Rome,  by  the  Court 
of  the  Holy  Office,  or  Inquisition,  the  said  G.  G.  Achilli  was  sus- 
pended from  the  celebration  of  mass,  and  disabled  from  any  cure  of 
souls,  and  from  preaching  and  hearing  confessions,  and  from  exer- 
cising the  sacerdotal  office. 

20.  That  after  the  said  G.  G.  Achilli  had  debauched  the  said  Rosa 
de  Allessandris,  at  Viterbo,  of  the  age  of  twenty-eight  years,  on  the 
1st  of  September,  1833,  he  was  obliged  to  give  the  sum  of  fifty  scudi 
(10/.)  to  the  father  of  the  said  young  woman  as  damages,  and  that  by 
the  official  reports  of  the  police  at  Viterbo,  it  is  deqlared  that  the  said 
G.  G.  Achilli  had  given  the  said  money  as  hush  money  to  the  said 
father  of  the  said  young  woman. 

21.  That  on  the  1st  of  January,  1839,  in  and  by  an  official  docu- 
ment or  report  of  the  officers  of  police  at  Naples,  and  being  among 
the  archives  and  documents  of  the  said  Neapolitan  police,  the  said 
G.  G.  Achilli  was  reported  and  declared  to  be  known  for  habitual 
incontinency  at  Naples.  » 

22.  That  after  the  said  G.  G.  Achilli  had  debauched  the  said  Ma- 
rianna  Crisaffi,  the  wife  of  the  said  Nicolo  Garamoni,  the  tailor,  on 
the  3d  of  July,  1843,  the  name  of  the  said  G.  G.  Achilli  came  before 
the  civil  tribunal  at  Corfu  in  respect  of  the  said  crime  of  adultery — 
that  is  to  say,  that  Nicolo  Garamoni,  by  Antonio  Capello  his  advo- 
cate, presented  a  petition  to  the  court,  praying  that  a  petition  pre- 
sented by  his  said  wife  Marianna  for  alimony  should  be  rejected,  upon 
the  ground  that  the  said  Marianna  had  been  guilty  of  adultery  with 
the  said  G.  G.  Achilli,  and  offered  to  prove  the  same  by  lawful  wit- 


23.  That  the  said  G.  G.  Achilli,  on  the  1st  of  January,  1850,  and 
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an  divers  other  days,  though  knowing  himself  to  have  been  guilty  of 
the  several  offences  aforesaid,  denied  them  all ;  and  that  the  said 
G.  G.  Achilli,  when  he  committed  the  said  offences,  and  thereby  was, 
in  fact,  ravening  after  sin,  did  profess  and  pretend  to  be  seeking  after 
truth ;  and  that  by  reason  of  the  said  offences  the  said  G.  G.  Achilli 
was  and  is  a  proof  that  priests  may  fall  and  friars  break  their  vows ; 
and  that  by  reason  of  his  said  offences  the  said  G.  G.  Achilli  was 
and  is  unworthy  to  be  believed  in  respect  of  the  charges  by  him  made 
against  the  doctrines  and  discipline  of  the  Church  of  Rome,  and  the 
persons  professing  the  same.  And  so  the  said  J.  H.  Newman  says 
that  the  said  alleged  libel  consists  of  allegations  true  in  substance 
and  in  fact,  and  of  fair  and  reasonable  comments  thereon. 

"  And  the  said  J.  H.  Newman  further  saith,  that  at  the  time  of 
publishing  of  the  said  alleged  libel,  it  was  for  the  public  benefit  that 
the  matters  therein  contained  should  be  published,  because,  he  says, 
that  great  excitement  prevailed  and  numerous  public  discussions  had 
been  held  in  divers  places  in  England  on  divers  matters  of  contro- 
versy between  the  churches  of  England  and  Rome,  with  respect  to 
which  it  was  important  the  truth  should  be  known ;  and  inasmuch 
as  the  said  G.  G.  Achilli  took  a  prominent  part  in  such  discussions, 
and  his  opinion  and  testimony  were  by  many  persons  appealed  to 
and  relied  on  as  of  a  person  of  character  and  respectability,  with  re- 
ference to  the  matters  in  controversy,  it  was  necessary,  for  the  pur- 
pose of  more  effectually  examining  and  ascertaining  the  truth,  that 
the  matters  in  the  said  alleged  libel  should  be  publicly  known,  in 
order  that  it  might  more  fully  appear  that  the  opinion  and  testimony 
of  the  said  G.  G.  Achilli  was  not  deserving  of  credit  or  consideration 
by  reason  of  his  previous  misconduct;  and  also  because  the  said 
G.  G.  Achilli  had  been  and  was  at  Birmingham,  Leamington,  Brigh- 
ton, Bath,  Cambridge,  Huntingdon,  Winchester,  and  elsewhere,  endea- 
voring by  preaching  and  lecturing,  to  excite  discord  and  animosity 
towards  her  Majesty's  Soman  Catholic  subjects  and  against  the 
religion  and  practice  of  persons  professing  the  Roman  Catholic  reli- 
gion, against  the  peace  of  our  said  lady  the  Queen,  and  it  was  of 
importance  and  conducive  to  the  diminishing  of  such  discord  and 
animosity,  and  to  preserve  the  peace  of  our  said  lady  the  Queen, 
that  the  said  matters  should  be  published  and  known  to  all  the  liege 
subjects  of  our  said  lady  the  Queen ;  and  also  because  the  said  G.  G. 
Achilli  had  improperly  pretended  to  such  subjects  that  he  was  a  per- 
son innocent  of  the  said  crimes  and  misconduct,  and  that  he  was 
greatly  injured  by  the  said  foreign  ecclesiastical  tribunals,  and  that  he 
had  been  persecuted  and  oppressed  by  the  Roman  Catholic  Church  and 
by  the  bishops  and  authorities  thereof  on  account  of  his  religious 
opinions,  and  that  he  was  a  martyr  on  account  of  his  religious  opi- 
nions, and  by  means  of  such  improper  pretences  was  endeavoring 
and  was  likely  to  obtain  credit  and  support  from  such  subjects,  by 
reason  of  their  being  ignorant  of  the  said  misconduct  of  the  said 
G.  G.  Achilli,  it  then  became  and  was  of  public  importance  and 
for  the  public  benefit  to  expose  the  impropriety  and  want  of  truth 
of  such  pretences,  and  to  prevent  the  said  subjects  being  deceived 
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tod  misled  by  such  pretences,  and  to  have  the  real  character  of  the 
said  G.  G.  Achilli  and  his  conduct  made  known  to  such  subjects  and 
the  public  in  general.  And,  also,  because  many  benevolent  persons 
and  the  public  generally  were  at  that  time  disposed  to  show  kindness 
and  assistance  to  the  said  G.  G.  Achilli  on  the  ground  of  his  having 
been  harshly  and  unjustly  treated  by  the  said  Court  of  the  Holy 
Office,  or  Inquisition,  and  by  the  said  superior  of  the  said  order  of  St 
Dominic,  and  on  the  ground  that  he  was  a  person  deserving  of  kind- 
ness and  assistance,  and  it  was  for  the  benefit  of  the  public  that  the 
said  matters  should  be  published,  for  the  purpose  of  showing  that  the 
said  G.  G.  Achilli  had  been  treated  fairly  and  properly  and  ac- 
cording to  his  deserts  by  the  said  court  and  the  said  superior,  and  that 
the  said  G.  G.  Achilli  is  a  person  wholly  undeserving  of  kindness 
and  assistance ;  and  because  the  said  G.  G.  Achilli  had  obtained,  and 
was  likely  again  to  obtain,  preferment  and  employment  of  public 
trust  and  confidence,  which  he  was  unfit  to  obtain  by  reason  of  the 
said  matters,  and  which  he  had  obtained,  and  was  likely  to  obtain, 
only  by  reason  of  the  said  matters  being  unknown  and  unpublished. 
And  so  the  said  J.  H.  Newman  says  he  published  the  said  alleged 
libel  as  he  lawfully  might  for  the  causes  aforesaid,  and  this  the  said 
J.  H.  Newman  is  ready  to  verify.  Wherefore  he  prays  judgment,  Sec/9 

Replication.  Hilary  term,  16th  Vict  1852.  The  said  C.  F.  Ro- 
binson, Esq.,  coroner  and  attorney  of  our  said  lady  the  Queen,  in  the 
Court  of  Queen's  Bench,  who  prosecutes  for  our  lady  the  Queen  aa 
to  the  plea  first  pleaded,  puts  himself  upon  the  country,  and  as  to 
the  plea  secondly  pleaded  saith,  the  said  John  Henry  Newman  of  his 
own  wrong,  and  without  the  cause  in  his  said  plea  alleged,  composed 
and  published  the  said  libel  as  in  the  said  information  alleged,  &c 

Issue  joined,  Hilary  term,  16th  Vict,  1852. 

The  case  came  on  for  trial  before  Lord  Campbell,  C.  X,  and  a  spe- 
cial jury1  at  the  Middlesex  sittings  after  Trinity  term,  21st  June,  1852. 
The  printing  and  publishing  of  the  libel  were  admitted  by  the  defend- 
ant ;  the  prosecutor  admitting  that  if  the  allegations  in  the  plea  of 
justification  were  true,  it  was  for  the  public  benefit  that  the  supposed 
libel  was  published.  The  jury  found  the  defendant  guilty  on  the  first 
count;  and  they  found  that  the  only  part  of  the  plea  of  justification 
proved  was  the  nineteenth,  respecting  Dr.  Achilli  being  deprived  of 
professorship  and  prohibited  from  preaching  and  from  hearing  con- 
fessions by  the  Inquisition.  The  Lord  Chief  Justice,  thereupon,  di- 
rected the  verdict  to  be  entered  for  the  crown  en  both  issues. 

On  the  22d  November,  A,  D.  1852,  Lord  Campbell,  C.  J.,  Cole- 
ridge, J.,  Wightman,  J.,  and  Erle,  J.,  being  the  judges  sitting,  and  the 
defendant  being  present  in  court,  F.  Thesiger  (Attorney-General) 
with  whom  was  Ellis,  appeared  for  the  crown,  and  prayed  judgment 
upon  the  defendant 


1  The  whole  of  the  special 
payedaJato. 
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A.  Cockburn,  WUldns,  Berg.,  Bramwell,  Q.  G,  Addison,  and  Bade- 
ley,  were  counsel  for  the  defendant 

Lord  Campbell,  C.  X,  said  it  was  necessary  to  read  the  evidence 
through,  in  order  that  the  court  might  be  in  possession  of  all  the  cir- 
cumstances of  the  case.  His  lordship  then  read  the  libel  as  set  out 
in  the  information,  the  pleas,  <[see  ante,  p.  114, 120,)  and  the  whole  of 
the  evidence,  and  stated  the  finding  of  the  jury. 

A.  Cockburn  moved  for  a  new  trial  on  the  around  of  the  rejec- 
tion of  evidence,  misdirection,  and  that  the  verdict  was  against  evi- 
dence. 

F.  Thesiger.  The  invariable  rule  has  been  for  a  defendant  intend- 
ing to  move  for  a  new  trial  to  intimate  his  intention  to  the  court 
during  the  first  four  days  of  the  term. 

[Lord  Campbell,  C.  J.     That  certainly  is  the  usual  course.] 

A,  Cockburn.  The  rule  referred  to  applied  to  civil  cases,  because 
if  the  unsuccessful  party  did  not  move  within  the  four  days  the  other 
party  would  have  judgment ;  but  in  this  case  there  could  be  no  judg- 
ment until  the  defendant  was  brought  up.  In  the  case  of  jR.  v.  Holt, 
5T.B.  436,  it  was  held  that  if  after  the  reading  of  the  judge's  notes 
it  should  appear  that  justice  had  not  been  done,  the  court  would  grant 
a  new  trial. 

Their  lordships,  the  judges,  then  conferred  together  for  some  time. 

[Lord  Campbell,  C.  J.  Great  inconvenience  would  result  from 
the  introduction  of  the  practice  proposed ;  but,  as  there  has  been  no 
general  rule  laid  down,  the  court  will  not  shut  out  the  defendant  from 
making  his  application ;  but  it  must  be  understood  that,  in  future, 
unless  an  intimation  is  given  within  the  first  four  days  of  the  term,  it 
will  be  too  late.] 

A.  Cockburn  then  proceeded  to  move  for  a  new  trial  on  the  grounds 
intimated.  At  the  trial  it  was  proposed  to  put  in  evidence  the  Dub- 
lin Review  for  June,  1850,  in  order  to  show  that  the  charges  contained 
in  the  libel  had  been  published  a  considerable  time  before  the  publi- 
cation of  the  libel,  with  specific  references  to  facts  and  dates ;  to  show 
that  the  prosecutor  had  had  ample  opportunity  of  meeting  the  charges, 
and  also  to  show  that  those  charges  had  not  been  got  up,  after  the 
publication  of  th^  libel,  for  the  justification  of  Dr.  Newman.  The 
proposed  evidence  was  rejected  by  the  Lord  Chief  Justice.  It  ought 
to  have  been  admitted. 

[Lord  Campbell,  C.  J.  The  issue  was,  whether  the  charges  were 
true  or  false,  and  I  thought,  at  the  time,  that  it  would  be  unfair  to 
the  prosecutor  that,  upon  that  issue,  evidence  should  be  admitted  to 
show  that  those  charges  had  been  made  against  him  at  a  prior  time. 
Such  evidence  might  have  made  a  wrong  impression  on  the  minds 
of  the  jury.  J 

A.  Cockburn.  There  was  a  conflict  of  evidence  between  Dr.  Achilli 
and  the  other  witnesses,  and,  in  weighing  the  conflicting  evidence,  it 
was  worthy  of  the  consideration  of  the  jury  that  Dr.  Achilli  had  been 
vol.  xvni.  11 
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acquainted  with  the  charges  contained  in  the  Dublin  Review,  and 
yet  had  submitted  to  them. 

[Erle,  J.  Do  you  put  it  as  an  universal  proposition  that  the  pub- 
lication of  a  former  libel  is  admissible  in  evidence  as  a  justification 
of  a  subsequent  one  ?] 

A.  Cockburn.  No,  but  the  evidence  was  admissible  to  show  which 
side  was  worthy  of  credit;  and  to  show  that  the  prosecutor  had 
tacitly  acquiesced  in  the  truth  of  the  charges  advanced  in  the  libel 

[Erle,  J.  That  argument  would  apply  to  every  libel  previously 
circulated  containing  the  same  imputations,  the  publishers  of  which 
had  not  been  prosecuted. 

Coleridge,  J.  I  am  entirely  of  the  same  opinion  with  Lord  Camp* 
bell  upon  this  point;  the  question  was,  the  truth  of  the  charges. 
The  statements  of  third  parties  were  not  evidence.  It  has  been  said 
that  it  was  probable  this  libel  was  true,  because  another  libel  had 
been  published  by  another  person.  Upon  that  principle  it  might 
have  been  argued  that  the  statements  in  the  Dublin  Review  were 
true  because  they  had  appeared  previously  in  some  other  publication. 
Such  evidence  is  far  too  vague  to  be  received.  The  fallacy  of  the 
learned  counsel's  argument  consists  in  the  prosecutor's  alleged  "  sub* 
mission  "  to  the  previous  libel.  The  utmost  that  can  be  said  is  that 
he  did  not  prosecute  the  parties.  But  that  might  have  arisen  from 
various  considerations.  He  might  not  be  able  to  fix  on  a  particular 
person,  or  upon  any  one  of  character,  or  he  might  be  prevented 
from  proceeding  by  his  poverty,  or  by  a  variety  of  other  circumstan- 
ces. Beside,  it  is  not  always  considered  expedient  to  institute  pro- 
ceedings in  respect  of  the  first  charge. 

Wiohtman,  J.  If  the  defendant  were  at  liberty  to  give  evidence 
for  the  purpose  of  showing  that  a  similar  libel  had  been  previously 
published  in  other  works,  and  that  no  prosecution  was  instituted 
against  the  publishers,  and  thus  leading  to  an  inference  that  the 
charges  in  the  libel  were  true,  it  would  lead  to  inquiries  which  would 
be  hardly  satisfactory;  and  I  think  such  evidence  would  be  infinitely 
too  vague.] 

A.  Cockburn.  In  the  next  place  the  jury  were  misdirected  in  re- 
spect to  the  document  produced  from  the  Court  of  the  Holy  Office 
at  Rome.  It  was  a  document,  coming  from  the  proper  office  for  fram- 
ing a  judgment  of  that  court,  and  issued  under  the  seal  of  the  court, 
and  must  be  taken  to  be  primd  facie  evidence  of  the  truth  of  the 
facts  which  it  contained. 

The  learned  counsel  here  read  the  document,1  which  was  as  fol- 
lows :  «-»- 

"  Testor  ego  infrascriptus  notarius  S.  Congregations  Romance,  et 


1  The  following  translation  of  the  above  was  given  in  evidence  on  the  trial :  — 

"  I,  the  undersigned  notary  of  the  Holy  Roman  and  Universal  Congregation  of  the 
Inquisition,  do  testify  that  after  a  complete  investigation  of  the  proceedings  instituted 
in  the  Holy  Office  against  Father  Hyacinth  Achflli,  priest,  religions  professor  of  the 
Order  of  Preachers,  it  is  proved  from  the  same  acta  that  the  said  Achilli,  having  been 
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Universalis  Inquisttionis,  quod  perquisitis  actis  aaramptis  in  S.  Offi- 
cio contra  sacerdotem  P.  Hiacyntbum  Achilli  religiosum  profesaam 
ordinis  Praedtcatorani,  constat  ex  eisdem  actis,  ipsum  Achilli,  consti- 
tutis  judicialibns  excussum,  fuisse  ream  confessum  de  carnali  copolai 
dam  in  coenobio  Viterbiensi  raoraretar,  cam  pluribus  fceminis  habita, 
item  de  defloratione  alterias  Virginia  in  civitate  Montis  Falisci,  ali- 
asque  duas  mulieres  Capua  carnaliter  cognovisse.  Eraitur  quoqae 
aliam  paellam  Neapoli  matrem  reddidisse;  ac  saperiorera  ordinis 
Prffidicatoram  scutato  quinqoaginta  alteri  fcsminss  ab  eodem  Achilli 
corrupt®  pependisse  ad  damna  iliata  sarcienda. 

(c  Denique  fidem  facio,  quod  ob  memorata  criraina,  et  alia  de  qui- 
bus  in  actis  maturo  prius  discosso  examine  gravaminum  ex  actis  re. 
Boltantium,  perpensis  defensionibas,  aliisqne  ex  more  consideratis, 
nee  non  benigne  excepta  ipsios  inqaisiti  confessione,  ejusdernque  de* 
claratione  seqaentis  tenons:  — 'Non  chiedodi  non  esser  gastigato9 
auzi  amo  —  che  si  proceda  severamente  sol  conto  mio  in  quel  modo 
la  giustizia  esige.  Bicevero,  con  rassignazione  qaalanqae  disposi- 
zione  venga  emanata,  ed  ove  mancasse  qualche  ragione  a  procedere 
con  piu  rigore,  la  mia  confessione  sia  bastante  a  panirmicome  meglio 
credent  il  8.  Tribunale.'  Emi.  Inquisitores  Generates,  Fer.  I V.,  die 
16Junii,  1841,  in  Conventu  8.  Marias  supra  Minervam  decreverunt: 
Inquisitus  P.  Hiacynthus  Achilli — proevia  suspensione  perpetua  a 
celebrando  sacrificio  Mi**®,  inhabilitatione  perpetua  ad  quamcumque 


examined  by  the  established  authorities,  confessed  himself  guilty  of  having  held  carnal 
intercourse,  whilst  he  was  living  in  the  monastery  of  ViteTbo,  with  many  women ;  also 
of  having  deflowered  another,  who  was  a  virgin,  in  the  city  of  Mount  Fatiscue ;  and  of 
having  carnally  known  two  other  women  at  Capua.  Moreover,  it  is  discovered  that  he 
made  another  girl  at  Naples  a  mother;  and  that  the  Superior  of  the  Order  of  Preach- 
ers paid  fifty  scudi  to  another  woman  who  had  been  corrupted  by  the  same  Achilli,  in 
order  to  make  amends  for  the  injuries  done.  Lastly,  I  attest  that  on  account  of  the 
crimes  abovenamed  and  other  crimes,  of  which  mention  is  made  in  the  acts,  after  ma- 
ture and  deliberate  examination  of  the  heavy  charges  resulting  from  the  acts,  after 
having  weighed  the  charges  put  forth,  and  considered  other  matters  according  to  cus- 
tom, and  after  having  mercifully  accepted  the  confession  of  the  accused  himself,  and  of 
his  own  declaration  of  the  following  tenor: — ( I  do  not  ask  not  to  be  chastised ;  nay, 
rather,  I  desire  to  be  severely  dealt  with  on  my  own  showing,  according  as  justice  de- 
mands. I  will  receive  with  resignation  whatever  punishment  may  be  determined  upon, 
and  supposing  there  were  wanting  sufficient  reason  for  proceeding  with  greater  rigor, 
I  desire  that  confession  be  considered  sufficient  grounds  for  punishing  me  as  the  said 
tribunal  «*»»"  think  best'  Their  eminences  the  Inquisitors-General,  on  Wednesday, 
June  16th,  1841,  in  the  Convent  of  Santa  Maria  Supra  Minerva,  decreed  that  the 
accused  Father  Hyacinth  Achilli,  after  having  been  forever  suspended  from  the  cele- 
bration of  the  sacrifice  of  Mass  and  forever  disabled  from  any  sort  of  direction  of  soula, 
and  preaching  the  Word  of  God,  and  deprived  of  active  and  passive  voice  in  the  go- 
vernment offis  Order,  and  after  having  had  salutary  penances  imposed  upon  him,  be 
condemned  to  remain  for  three  years  in  some  religious  house  of  his  Order  of  the  most 

strict  observance. 

"  Given  in  testimony  of  all  these  facts  from  the  Chancellor's  Office  of  the  Holy 
Office,  on  this  day.  22d  of  September,  1851." 

The  instrument  was  sealed  at  the  signature  with  a  large  seal,  bearing  the  insignia  of 
the  triple  crown  supported  by  St  Peter  and  St  Paul,  &c.,  with  these  words  on  the 
margin,  "  SigU  S.  Roman,  et  Unicers.  Inquuitionisf  in  Roman  capitals.  At  the  foot  it 
was  •tamped  irhh  the  seal  of  the  British  Consulate,  Eome. 
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directionem  aniroarnm,  et  ad  Verbi  Dei  pradicationem,  nee  non  priva- 
tionis  vocis  activ®  ac  passivee,  et  impositis  pcenitentiis  salutaribus, 
damnatur  ad  manendum  per  triennium  in  aliqua  domo  Religiosa  sui 
ordinis  strictioris  observanti®. 

"  In  quoram  fidem  Datum  ex  Cancellaria  8.  Officii  hac  die  23 

Septembris,  1851. 

«  ANQELUS  ARGENTI, 

"  S.  Rom.  et,  Univ.  Inquis.,  Notus. 

«  Testis,  fr.  VINCENTIUS  LEO  SALLUA,  O., 

"  Pred.  1.  Socius  S.  R.  Inquis. 

"Witness,  JOHN  GORDON, 

"  Cong.  Orat  Presb.  Birmingham. 

"Witness,  NICHOLAS  DARNELL, 

Cong.  Orat  Presb.  Birmingham. 

"  Sworn  before  me  at  Rome  this  17th  day 
of  November,  185 L 

"JOHN  FREEBORN, 

"  British  Consular  Agent,  Rome." 

A.  Cockburn.  The  grounds  alleged  for  the  judgment  must  be 
taken  to  be  a  part  of  the  judgment,  and  ought  to  have  gone  to  the 
jury  as  evidence  of  the  truth  of  the  facts. 

[Lord  Campbell,  C.  J.  If  I  ought  to  have  told  the  jury  that  this 
document  was  primd  facie  evidence  to  prove  the  facts,  I  was  wrong. 
It  was  evidence  only  of  the  judgment.  This  was  a  peculiar  docu- 
ment; the  recital  was  not  made  by  the  court 

Coleridge,  J.  Suppose  there  were  no  other  evidence,  would  that 
document  be  evidence  to  prove  the  facts  ?] 

A.  Cockburn.  It  was  not  conclusive  evidence,  but  was  prima  facie 
evidence  of  the  facts.  It  was  put  to  the  jury  as  the  statement  of  an 
unauthorized  individual,  and  they  were  told  that  4t  was  more  proba- 
ble that  Dr.  Achilli  was  suspended  for  heresy  than,  as  the  document 
alleged,  for  immorality. 

[Coleridge,  J.  The  words  of  the  document  are  —  "  ob  memorata 
crttnina  et  alia." 

Lord  Campbell,  C.  J.  The  great  defect  of  the  document  is  that 
the  ratio  decidendi  is  not  specifically  stated.] 

A.  Cockburn.  The  judgment  could  not  be  separated  from  the  rea- 
sons which  preceded  it.  Though  the  document  was  not  conclusive 
as  to  the  truth  of  the  facts,  it  was  conclusive  that  the  court  proceeded 
upon  the  grounds  alleged. 

The  learned  counsel  then  proceeded  to  comment,  at  great  length, 
upon  all  the  facts  of  the  case,  with  a  view  to  show  that  the  verdict 
was  against  the  evidence,  and  reviewed  transactions  deposed  to  as 
having  taken  place  at  Viterbo,  Naples,  Capua,  Corfu,  Zante,  Malta, 
and  in  England. 

The  court  granted  a  rule  nisi  for  a  new  rule  to  show  cause,  on  the 
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ground  that  the  verdict  was  against  the  weight  of  evidence,  and  upon 
that  ground  only. 

On  the  20th,  21st,  and  23d  January,  A.  D.  1853,  this  rule  was 
argued  before  Lord  Campbell,  C.  J.,  Coleridge,  J.,  Eblb,  J.,  and 

WlGHTMAN,  J. 

R  Thesiger,  F.  Kelly,  wad  Ellis,  for  the  crown.  A  Cockbum,  (At- 
torney-General,)1 WUkins,  Serg.,  BramwelljQ.  G,  Addison  and  Bade* 
ley,  for  the  defendant. 

F.  Thesiger  showed  cause  against  the  rule  nisi  for  a  new  triaL* 
First.  He  observed  that  the  rule  had  been  obtained  on  the  ground 
that  the  verdict  was  contrary  to  the  weight  of  evidence ;  and  he 
gathered  from  expressions  which  had  fallen  from  the  court  at  the  time 
the  rule  was  applied  for,  that  the  majority  of  the  court  were  of  opi- 
nion that  the  evidence  on  some  of  the  matters  of  inquiry  preponde- 
rated in  favor  of  the  defendant. 

Lord  Campbell,  C.  J.  The  court  thought  that  that  was  a  ques* 
tion  which  was  fit  to  be  discussed. 

F.  Thesiger  said  that  he  was  bound  to  assume  that,  on  the  case  as 
it  was  then  presented  to  the  minds  of  the  judges,  they  were  of  opi- 
nion, not  that  there  was  a  slight  inclination  of  the  balance  of  the 
evidence,  on  some  of  the  causes  of  inquiry,  in  favor  of  the  defend- 
ant, but  that  that  balance  so  far  preponderated  against  the  prosecutor 
that  the  court  could  not  refuse  the  rule  for  a  new  triaL  The  judges 
were  constantly  in  the  habit  of  saying  that  though  they,  perhaps, 
might  not  have  come  to  the  same  conclusion  as  a  jury  on  disputed 
matters  of  fact,  yet  as  such  matters  were  peculiarly  matters  for  the 
decision  of  the  jury,  they  would  not  interfere  with  that  decision,  nor 
with  the  functions  of  the  jury,  unless  they  saw  very  strong  reason  to 
believe  that  the  jury  had  misapprehended  the  evidence,  and  had  come 
to  a  wrong  conclusion  upon  it  The  judges  more  especially  acted  on 
this  rule  in  cases  where  the  judge  who  presided  at  the  trial  did  not 
express  himself  dissatisfied  with  the  verdict.  Here  the  judge  who 
had  presided  had  not  expressed  any  dissatisfaction  with  the  verdict. 

Lord  Campbell,  C.  J.  I  did  not  express  any  opinion  either  one 
way  or  the  «ther. 

F.  Thesiger.    Secondly.    The  court  was  bound  to  consider  the  po- 


i  In  the  interval  between  the  application  for  a  rule  nisi  for  anew  trial  and  this  argu- 
ment, Sir  A.  Cockburn  succeeded  Sir  F.  Thesiger  as  Attorney-General 

»  The  observations  of  Sir  F.  Thesiger,  Sir  A.  Cockburn,  and  of  the  other  learned 
counsel  in  the  case  who  addressed  the  court  in  the  coarse  of  the  argument,  on  the  con- 
flict of  evidence  and  the  testimony  given  by  the  various  witnesses  on  the  trial,  are  here 
necessarily  omitted. 

11# 
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sition  in  which  Dr.  Achilli  stood  with  respect  to  ail  the  circumstances 
of  this  extraordinary  case.  Dr.  Achilli  was  called  upon  to  answer 
charges  which  ranged  over  a  space  of  twenty-six  years,  the  great  ma- 
jority of  which  charges  concerned  matters  which  were  alleged  to 
nave  occurred  in  places  abroad.  It  had  been  said  by  the  Attorney. 
General  that  Dr.  Achilli  had  had  previous  information  of  the  circum- 
stances of  the  cases  and  of  the  names  of  the  parties  to  be  called  as 
witnesses,  as  these  names  had  been  previously  published  in  the  Dublin 
Review.  But  the  Dublin  Review  contained  none  of  the  names  of 
the  persons  except  those  of  Garamoni  and  CoribonL  The  Attorney* 
General  had  also  said  that  Dr.  Achilli  had  in  the  plea  all  the  informa- 
tion which  was  necessary  to  meet  the  several  charges;  but  that  was 
not  so,  for  in  the  plea  the  names  only  of  the  parties  were  given,  and 
when  a  summons  was  taken  out  before  a  judge  for  the  defendant  to 
give  the  addresses  of  those  parties,  that  application  was  opposed  by 
the  defendant,  and  was  dismissed  with  costs.  It  would  be  impossi- 
ble fully  to  appreciate  the  difficulties  of  Dr.  Achillas  position  under 
such  circumstances.  Any  inquiry  which  he  could  have  made  in  Italy 
would  be  vague  and  indefinite,  and  was  not  likely  to  meet  with  much 
assistance,  though  it  might  have  had  the  effect  of  compromising  his 
friends  and  embarrassing  his  case.  It  was  true  that  those  charges 
were  published  in  the  Dublin  Review,  and  it  was  true  that  Dr.  Achilli 
believed  that  that  article  was  written  by  Cardinal  Wiseman ;  —  but 
moral  conviction  was  not  legal  proof.  When  Dr.  Newman  appeared 
as  an  open  adversary  in  the  field,  Dr.  Achilli  then  came  forward  to 
vindicate  his  character,  and  obtained  a  criminal  information,  which  he 
could  not  have  obtained  without  pledgiag  his  oath  to  the  falsity  of 
the  charges.  Thirdly.  The  defendant's  plea  of  justification  was  a 
single  plea,  but  it  contained  twenty-three  different  charges  against 
the  prosecutor.  At  the  trial  no  attempt  was  made  to  establish  many 
of  those  charges.  With  regard,  therefore,  to  that  plea,  the  verdict  of 
guilty  must  of  necessity  have  been  returned  by  the  jury.  But  al- 
though that  was  the  case,  and  the  verdict  must  stand  upon  that  plea, 
an  application  was  now  made  to  the  court,  for  the  purpose  of  inquir- 
ing into  some  of  the  charges  contained  in  the  plea,  not  for  the  pur- 
pose of  getting  a  different  verdict,  —  for  the  same  verdict  must  be 
returned  in  the  event  of  a  new  trial,  —  but  for  the  purpose  of  ascer- 
taining what  degree  of  punishment  their  lordships  ought  to  award 
for  the  offence.  The  statute  6  &  7  Vict  c.  96,  s.  6,  allowed  defend- 
ants to  plead  in  justification  that  the  libellous  matter  was  true,  and 
that  it  was  for  the  public  benefit  that  it  should  be  published.  The 
judge  or  court  were  to  see  in  pronouncing  sentence,  whether  or  not  the 
offence  was  aggravated,  or  otherwise,  by  the  plea,  so  that  the  court 
could  appreciate  how  far  the  evidence  failed,  and  how  far  it  did  not ; 
yet  the  Attorney- General  said  the  case  must  be  sent  back  for  a  new 
triaL  With  regard  to  the  charges  in  the  defendant's  plea  on  which 
no  evidence  was  offered,1  (1,)  in  the  fourth  and  fifth  charges,  it  was 

1  The  ncints  on  which  Sir  F.  Theaiger  contended  that  the  defendant  had  wholly 
failed  to  give  evidence  at  the  trial  in  proof  of  his  plea,  are  for  convenience,  marked  (1), 
(2)»  (8)t  and  bo  on. 
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alleged  that  Dr.  Achilli,  in  the  year  1826,  had  a  faculty  to  lecture  at 
Viterbo,  of  which  faculty  he  was  deprived  by  the  superior  of  his  or- 
der, Dr.  Velzi,  for  some  misconduct  which  the  superior  concealed  and 
suppressed ;  and  that  Dr.  Achilli,  in  the  year  1826,  while  a  friar  of 
the  order  of  St  Dominic,  had  earned  the  reputation  of  a  scandalous 
friar.  No  proof  whatever  had  been  given  that  Dr.  Achilli  had  been 
deprived  of  his  faculty  to  lecture  in  1826.  The  plea  referred  by 
name  to  the  person  by  whom  it  was  said  that  he  had  been  removed, 
yet  no  attempt  was  made,  at  the  trial,  to  establish  the  fact  of  his 
removal.  Again  (2.)  The  seventh,  twelfth,  and  twentieth  charges 
in  the  plea,  referred  to  the  case  of  Rosa  di  Allessandris.  The  seventh 
charge  alleged  that  Dr.  Achilli  had  debauched  one  Rosa  di  Allessan- 
dris, then  being  chaste  and  unmarried,  of  the  age  of  twenty-eight 
years,  and  on  the  1st  of  September,  1833,  at  Viterbo,  was  found 
guilty  thereof  before  the  bishop  of  Viterbo.  The  twelfth  charge 
stated  that  the  place  where  Dr.  Achilli  debauched  the  said  Rosa  di 
Allessandris  was  the  sacristy  of  the  church  of  Gradi,  Viterbo ;  and 
the  twentieth  charge  stated  that,  after  Dr.  Achilli  had  debauched  the 
said  Rosa  di  Allessandris  at  Viterbo,  on  the  1st  September,  1833,  he 
was  obliged  to  give  the  sum  of  fifty  scudi  (10/.)  to  the  father  of  the 
young  woman  as  damages ;  and  that  by  the  official  reports  of  the 
police  at  Viterbo  it  was  declared  that  Dr.  Achilli  had  given  that  sum 
to  the  father  of  the  young  woman  as  "  hush-money."  Not  the  slight- 
est attempt  was  made  to  establish  these  several  particulars. 

Lord  Campbell,  C.  J.    There  was  some  attempt  made  to  account 
for  the  absence  of  evidence  on  these  points. 

jF.  Thesiger.  Further  (3.)  The  eighth  charge  stated  that,  on  the 
1st  of  July,  1834,  Dr.  Achilli  debauched  a  certain  other  young  wo- 
man at  Viterbo,  of  the  age  of  twenty-four,  whose  name  was  unknown 
to  the  said  Dr.  Newman,  and  then  robbed  her  of  her  honor.  They 
had  discovered  this  young  woman,  and  ascertained  that  she  was  twenty 
four  years  of  age,  o&c.,  and  yet  she  was  described  as  an  anonymous 
person.  But  even  from  the  statement  made  in  the  plea,  it  was  shown 
to  have  been  impossible  that  Dr.  Achilli  could  have  committed  the 
offence  imputed  to  him.  The  ninth  charge  (4)  in  the  defendant's 
plea  was  to  the  effect  that  in  the  year  1835,  Dr.  Achilli,  at  Viterbo, 
and  in  the  neighborhood,  committed  other  similar  sins,  and  debauched 
one  Vinoenza  Guerra,  then  being  chaste  and  unmarried,  and  also 
another  woman,  also  chaste  and  unmarried,  whose  name  was  un- 
known, and  that  he  was  afterwards  at  Rome,  before  the  Court  of  the 
Holy  Office,  or  Inquisition,  found  guilty  of  the  said  several  offences. 
The  defendant  had  produced  a  document  from  the  Inquisition,  which 
contained  a  recital  by  a  notary,  made  in  the  year  1851,  that  certain 
facts  respecting  Dr.  Achilli  were  extant  in  the  records  of  the  Inquisi- 
tion. But  in  that  recital  by  the  notary  not  one  word  occurred  respect- 
ing Vincenza  Guerra  by  name,  but  only  of  anonymous  women,  and 
no  attempt  was  made  to  prove  those  charges.    The  learned  counsel 
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read  the  document,1  and  proceeded.  The  Attorney-General  had  intro- 
duced, irregularly  perhaps,  the  affidavit  of  Dr.  Achilli,  on  which  the 
criminal  information  was  obtained,  observing  that  Dr.  Achilli  there 
stated  that  he  was  not  deprived  of  his  lectureship,  or  of  his  office  of 
confessor,  by  the  Inquisition.  But  Dr.  Achilli  did  not  make  that 
statement  The  libel  having  alleged  that  he  was  deprived  of  his 
faculty  to  preach  and  lecture  in  1826, —  not  one  word  being  said  as 
to  the  Inquisition,  —  what  Dr.  Achilli  said  was,  that  he  was  not  so 
deprived. 

A.  Cockburn.  He  said  that  be  had  never  been  prohibited  from 
preaching  or  hearing  confessions. 

F.  Thesiger.  If  he  had  said  that  he  bad  never  been  deprived  of  the 
faculty  of  preaching  or  hearing  confessions  by  the  Inquisition,  that 
would  have  been  a  strong  circumstance. 

Lord  Campbell,  C.  J.  Have  you  got  the  words  in  Dr.  Achilli's 
affidavit  respecting  the  prohibition  alluded  to  in  the  libel  ? 

A.  Cockburn  said  the  words  were,  "  And  this  deponent  says  that  he 
has  never  been  prohibited  from  preaching  or  hearing  confessions." 

Coleridge,  J.     That  statement  is  general. 

Lord  Campbell,  C.  J.,  said  the  proceedings  of  the  Inquisition 
showed  that  Dr.  Achilli,  the  prosecutor,  had  been  deprived  of  his 
faculty  of  preaching  and  hearing  confessions. 

F.  Thesiger.  He  never  knew  of  any  such  decree  beitag  pronounced. 
He  was  before  the  Inquisition,  not  for  leading  a  scandalous  and  dis- 
solute life,  but  on  account  of  alleged  unsound  doctrine. 

Lord  Campbell,  C.  J.  It  turned  out  that  Dr.  Achilli  was  mistaken 
in  supposing  that  the  Inquisition  had  no  jurisdiction  over  the  morals 
of  the  clergy.  It  was  proved  by  the  testimony  of  Dr.  Grant9  that  in 
grave  cases  they  had  jurisdiction. 

F.  Thesiger.  It  was  singular  that  in  the  statement  of  the  notary 
with  regard  to  the  proceedings  before  the  Inquisition  there  was  not  a 
single  name  given. 

Wightman,  J.  Instead  of  setting  out  a  copy  of  the  record,  the 
notary  gave  what  he  considered  to  be  the  matters  established  by  it 

F.  Thesiger.    The  thirteenth  charge  (5)  stated,  that  Dr.  Achilli, 


*  See  the  original  and  translation,  ante,  p.  122. 

9  A  bishop,  lately  rector  of  the  English  College  at  Borne. 
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being  a  priest  of  the  Church  of  Rome,  at  Rome,  Capua,  Naples,  and 
Malta,  spoke  and  taught  against  the  doctrines  of  the  Catholic  faith, 
and  also  against  the  laws  of  morality,  and  thereby  perverted  one 
Luigi  di  Sanctis,  one  Fortunato  Saccares,  the  said  Rosa  di  Allessan- 
dris,  the  said  Elena  Valente,  and  the  said  Maria  Principia.  But 
nothing  whatever  was  known  about  Luigi  di  Sanctis.  The  twenty- 
first  charge  (6)  stated  that  by  an  official  document  of  the  officers  of 
police  at  Naples,  which  was  among  the  archives  of  the  Neapolitan 
police,  the  said  Dr.  Achilli  was  known  and  reported  for  habitual  incon- 
tinency  at  Naples.  The  documents  were  referred  to,  and  the  deposi- 
tory was  pointed  out,  and  he  was  entitled  to  say  that  they  might  very 
easily  have  established  the  existence  of  those  supposed  records  in  the 
possession  of  the  police  at  Naples ;  yet  no  such  evidence  had  been 
adduced,  and  no  attempt  was  made  to  account  for  their  non-produc- 
tion. The  next  charge  (7)  to  which  he  would  refer  was  conveyed  in 
the  fifteenth  charge  in  the  plea.  It  stated  that  Dr.  Achilli  had  been 
dismissed  from  his  office  of  professorship  in  the  Malta  College  for  an 
offence  which  the  authorities  could  not  get  themselves  to  describe. 
The  inference  which  almost  any  person  would  draw  from  that  impu- 
tation was  that  Dr.  Achilli  had  been  guilty  of  an  abominable  crime. 

Lord  Campbell,  C.  J.  I  do  not  recollect  any  suggestion  being 
made  at  the  trial  of  any  such  offence  as  that  now  mentioned. 

A.  Cockbum.    No  such  suggestion  was  ever  thought  of.1 

F.  Thesiger  said  he  was  glad  to  hear  that  explanation,  because  it 
would  relieve  Dr.  Newman  from  the  load  which  would  otherwise  rest 
upon  him,  of  falsely  making  such  a  charge  against  Dr.  Achilli 
Lastly.  If  the  court  granted  a  new  trial  now  there  would  be  no  limit 
to  the  cases  in  which  a  new  trial  might  be  asked  for.  If  the  jury 
had,  improperly,  found  a  verdict  the  other  way,  the  court  would  not 
then  have  allowed  a  new  trial  for  the  purpose  of  criminating  Dr.  New- 
man. Would  their  lordships,  then,  allow  a  new  trial  for  the  purpose 
of  attempting  to  criminate  Dr.  Achilli  ?  If  the  court  made  this  rule 
absolute  they  would  be  doing  that  which  they  had  never  done  before ; 
they  would  be  interfering  with  the  verdict  of  a  jury,  for  the  purpose 
of  opening  another  inquiry  into  the  conduct  of  a  person  who,  sur- 
rounded by  the  gravest  difficulties,  had  already  succeeded  in  establish- 
ing his  innocence. 

Fitzroy  Kelly  and  Ellis  followed  on  the  same  side. 

As  there  was  but  one  plea  of  justification  containing  a  great  num- 
ber of  charges,  in  support  of  many  of  which  the  defendant  was  una- 
ble to  bring  any  evidence,  it  was  a  matter  of  certainty  that  a  verdict 


*  The  15th  paragraph  of  the  defendant's  plea  seems  directly  at  variance  with  such 
an  inference.    The  acts  for  which  Dr.  Achilli  is  said  to  have  heen  dismissed  are  « the 
several  acts  of  sin,"  &c.,  hereinbefore  mentioned. 
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for  the  crown  roust  finally  be  entered.  It  would,  therefore,  be  of  no 
use  to  the  defendant  to  grant  a  new  trial,  while  it  would  be  unjust  to 
the  prosecutor ;  for,  if  this  were  a  conspiracy  against  him,  three  or 
four  of  the  chains  which  were  now  wanting,  might  be  easily  supplied, 
if  a  new  trial  were  granted.  Dr.  Achilli  had  been  treated  with  much 
unfairness  at  the  trial  by  the  defendant's  counsel  Every  one  knew 
that  Dr.  Achilli  was  the  person  really  put  upon  his  trial  in  this  case; 
but,  nevertheless,  the  defendant's  counsel,  taking  advantage  of  the 
technical  form  by  which  Dr.  Achilli  was,  in  law,  regarded  as  a  wit- 
ness and  not  as  a  party,  insisted  on  his  being  ordered  out  of  court 
With  respect  to  the  document  from  the  Inquisition  produced  at  the 
trial,  in  strictness  it  ought  not  to  have  been  admitted  in  evidence  at 
all.1  It  contained  no  reference  whatever  to  the  names  of  any  persons 
whom  the  prosecutor  was  said  to  have  injured. 

Coleridge,  J.  There  never  was  a  more  unsatisfactory  document 
from  which  to  draw  any  conclusion  of  facts. 

A  Cockburn  (Attorney- General)  in  support  of  the  rule  for  a  new 
trial.  The  grounds  on  which  the  rule  was  resisted  were  two : — First, 
that  the  verdict  was  not  a  verdict  against  the  weight  of  the  evidence : 
secondly,  that  even  if  the  verdict  was  against  the  weight  of  the 
evidence,  there  were  certain  technical  grounds  on  which  the  rule  must 
be  discharged.  It  must  be  admitted  on  the  part  of  the  defendant, 
that  there  were  parts  of  the  plea  of  justification  which  had  not  been 
established ;  but  when  the  whole  case  was  looked  at,  those  parts  were 
of  a  very  secondary  character  when  compared  with  those  other  parts 


1 14  &  15  Vict  c  99,  a.  7.  All  proclamations,  treaties,  and  other  acts  of  state  of  any 
foreign  state  or  of  any  British  colony,  and  all  judgments^  decrees,  orders,  and  other 
judicial  proceedings  of  any  court  of  justice  in  any  foreign  state  or  in  any  British 
colony,  and  all  affidavits,  pleadings,  and  other  legal  documents  filed  or  deposited  in  any 
such  court,  may  be  proved  in  any  court  of  justice,  or  before  any  person  having  by  law 
or  by  consent  of  parties  authority  to  hear,  receive,  and  examine  evidence,  either  by 
examined  copies  or  by  copies  authenticated  as  hereinafter  mentioned ;  that  is  to  say, 
if  the  document  sought  to  be  proved  be  a  proclamation,  treaty,  or  other  act  of  state, 
the  authenticated  copy  to  be  admissible  in  evidence  must  purport  to  be  sealed  with  the 
seal  of  the  foreign  state  or  British  colony  to  which  the  original  document  belongs;  and 
if  the  document  sought  to  be  proved  be  a  judgment,  decree,  order,  or  other  judicial 
proceeding  of  any  foreign  or  colonial  court,  or  an  affidavit,  pleading,  or  other  legal 
document  filed  or  deposited  in  any  such  court,  the  authenticated  copy  to  be  admissible 
in  evidence  must  purport  either  to  be  sealed  with  the  seal  of  the  foreign  or  colonial 
court  to  which  the  original  document  belongs,  or,  in  the  event  of  such  court  having  no 
seal,  to  be  signed  by  the  judge,  or,  if  there  be  more  than  one  judge,  by  any  one  of  the 
judges  of  the  said  court,  and  such  judge  shall  attach  to  his  signature  a  statement  in 
writing  on  the  said  copy  that  the  court  whereof  he  is  a  judge  has  no  seal ;  but  if  any  of 
'the  aforesaid  authenticated  copies  shall  purport  to  be  sealed  or  signed  as  hereinbefore 
respectively  directed,  the  same  shall  respectively  be  admitted  in  evidence  in  every  case 
in  which  the  original  document  could  have  been  received  in  evidence,  without  any 
proof  of  the  seal  where  a  seal  is  necessary,  or  of  the  signature,  or  of  the  truth  of  the 
statement  attached  thereto,  where  such  signature  and  statement  are  necessary,  or  of 
the  judicial  character  of  the  person  appearing  to  have  made  such  signature  and  state- 
ment 


COURT  OF  QUEEN'S  BENCH,  1852-53.    131 

Begin*  v.  Newman. 


of  the  plea  on  which  the  evidence  was  abundantly  strong.  If  the 
court  should  be  of  opinion  that  the  verdict  was  against  the  weight  of 
evidence,  it  was  not  because  in  strict  technical  form  there  must  still 
be  a  verdict  for  the  crown,  that  it  would  refuse  to  grant  a  rule  for  a 
new  trial.  A  technicality  of  that  sort  would  not  prevent  the  court 
from  sending  the  case  for  reconsideration  upon  issues  on  which  a 
verdict  had  been  improperly  found  against  the  defendant  If  he  es- 
tablished to  the  satisfaction  of  the  court  the  proposition  that  that 
verdict  was,  on  the  plea  of  justification,  against  the  weight  of  evi- 
dence in  the  cause,  he  must  be  allowed  to  make  the  rule  absolute. 
The  Attorney-General  then  proceeded  to  travel  through  the  evidence 
and  adverted  to  a  series  of  transactions,  beginning  with  Viterbo,  and 
going  through  Naples,  Corfu,  Zante,  and  Malta,  to  England.  With 
respect  to  the  document  from  the  Inquisition  referred  to  so  often,  it 
was  evident  that  the  prosecutor  had  not  only  been  condemned  for 
misconduct,  but  that  he  had  confessed  himself  guilty  of  enormities 
of  the  nature  charged  in  the  plea.  Though  the  effect  of  that  judg- 
ment in  the  Inquisition  might  not  be  conclusive  by  our  law,  as  to  the 
facts  which  it  recited,  yet  it  could  not  be  supposed  that  the  document 
contained  false  and  fictitious  matter.  The  court  would  not  say  that 
the  officer  of  the  court  had  lent  himself  to  such  a  foul  and  slanderous 
practice.  If  not,  then  it  was  clear  that  that  part  of  the  charge  was 
made  out,  and  even  that  Achilli  had  confessed  the  guilt  imputed  to 
him. 

Coleridge,  J.  There  is  no  evidence  to  show  that  the  charges 
were  read  over  to  the  prosecutor,  or  that  he  was  examined  upon  those 
charges.  The  confession  set  forth  might  refer  to  his  examination 
upon  the  charge  of  heresy. 

A.  Cockburn.    There  was  his  admission  in  the  document 

Coleridge,  J.  It  does  not  say  that  these  statements  were  made 
in  his  presence. 

A.  Cockburn.  The  prosecutor  admitted  that  he  had  been  exa- 
mined, but  denied  that  he  was  so  as  to  these  points. 

Coleridge,  J.  The  document  produced  was  not  the  judgment  it- 
self. The  notary  whose  certificate  it  was,  said  — "  Eruitur."  See 
ante,  p.  123. 

A.  Cockburn  said,  if  credit  was  given  to  the  judgment  itself,  it  was 
clear  that  Dr.  Achilli  had  confessed  that  he  had  been  guilty  of  the 
acts  of  incontinence  alleged.  The  learned  Attorney- General  then 
adverted  to  the  observations  which  had  been  made  with  respect  to 
the  exclusion  of  Dr.  Achilli  from  the  court  daring  the  trial.  lie  con- 
tended that  that  exclusion  was  perfectly  justifiable,  as  Dr.  Achilli  was 
himself  to  be  the  principal  witness  on  his  own  behalf. 
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Coleridob,  J.  Was  it  not  a  ease  oat  of  the  ordinary  rale,  since 
he  was  in  truth  the  accused  party? 

A.  Oockbwm.  He  had  not  been  deprived  of  any  advantage  which 
he  was  entitled  to  claim* 

Lord  Campbell,  C.  J.  He  was  deprived  of  the  power  of  instruct- 
ing his  counsel 

A.  Cockburn.  That  was  true,  but  Dr.  Achilli  could  not  have  suf- 
fered on  that  account ;  for  his  case  was,  not  that  the  witnesses  spoke 
untruly  as  to  this  or  that  matter,  but  that  he  knew  nothing  whatever 
of  them,  and  if  that  was  so,  he  could  not  have  had  any  instructions 
to  give  to  his  counsel.  In  conclusion,  he  said,  hewas  ready  to  admit 
that  there  were  parts  of  the  defendant's  plea  which  had  not  been  sub- 
stantiated. 

Lord  Campbell,  C.  J.  There  were  some  parts  of  the  Case  upon 
which  no  evidence  was  given,  and  some  parts  which  were  found  by 
the  jury  not  proved,  but  which  it  was  contended  by  the  defendant 
were  in  fact  established. 

A.  Cockburn.  Thus  the  case  stood.  There  was  no  reason  why  there 
should  not  be  a  new  trial.  The  other  side  were  estopped  from  say- 
ing that  there  was,  by  the  course  they  had  followed  at  the  trial.  They 
ought  to  have  said,  at  the  conclusion  of  the  defendant's  case,  that 
the  plea  of  justification  had  not  been  made  out,  and  have  insisted 
upon  a  verdict  for  want  of  evidence.  But  they  did  not  do  so ;  and 
now  that  they  had  profited  to  the  utmost  by  the  evidence  of  the  pro- 
secutor, they  asked  the  court  to  dismiss  the  defendant  not  only  as 
guilty  of  libel,  but  with  the  additional  stigma  of  having  got  up  and 
brought  forward  a  false  and  fraudulent  case  to  support  it 

Wilkins,  Serg-Bramwell,  Q.  C,  Addison,  and  Badeley,  followed  on 
the  same  side.  The  document  from  the  Inquisition  proved  that  the 
prosecutor  was  condemned  by  that  court  not  merely  for  heresy,  but  for 
immorality. 

Lord  Campbell,  C.  J.  The  notary  who  drew  up  the  instrument 
stated  in  it  his  notion  of  what  was  proved  by  the  documents  which  he 
found  in  the  Inquisition.  This  document  was  distinguishable  from 
a  judgment  of  the  Court  of  Admiralty  which  was  in  rem,  and  con- 
clusive against  all  the  world.     This  was  a  judgment  in  personam. 

The  Lord  Chief  Justice  then  adverted  to  the  construction  of  the 
statute  6  &  7  Vict.  c.  96.1  Before  the  act  passed  the  truth  of  a  libel 
could  not  be  given  in  evidence.    But  the  statute  came,  and  it  provi- 


1  An  Act  to  amend  the  Law  respecting  Defamatory  Words  and  libels. 
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ded  that  the  truth  of  a  libel  might  be  proved  on  certain  conditions, 
namely,  that  there  should  be  a  plea  alleging  the  truth  of  a  libel,  and 
that  its  publication  was  for  the  public  benefit  There  was  also  power 
given  to  the  prosecutor  to  reply  generally  de  injuria,  that  the  defend* 
ant  published  the  libel  of  his  own  wrong,  and  without  the  cause  al- 
leged ;  and  it  required  the  defendant  to  prove  the  whole  of  his  plea 
in  order  to  be  entitled  to  a  verdict —-namely,  that  the  libel  was  true, 
and  that  its  publication  was  for  the  public  benefit  If  he  failed  in 
either  one  of  those  points  the  verdict  must  be  given  against  him.  But 
then  the  law  perceived  that  there  might  be  a  failure  to  prove  the 
whole  truth  of  the  libel,  and  yet  that  there  might  be  circumstances 
which  might  either  mitigate  or  aggravate  the  publication;  there- 
fore, by  the  sixth  section,1  it  authorized  the  court,  in  passing  sen- 
tence, to  see  whether  there  was  any  thing  in  the  plea  of  justification, 
or  in  the  evidence  given  under  it,  which  either  mitigated  or  aggrava- 
ted the  case.  That  function  was  cast  upon  the  court,  not  upon  the 
jury.  According  to  that  construction  of  the  statute,  the  jury  had  no 
function  to  find  whether  one  of  the  parts  of  the  plea  only  was  estab- 
lished. If  the  whole  of  the  plea  was  not  proved,  the  necessity  was 
cast  upon  the  jury  to  find  a  verdict  for  the  prosecution  ;  and  then  the 
duty  was  cast  by  the  law  upon  the  court,  to  say  what  effect  should 
be  given  to  the  partial  proof  of  the  plea.  It  might  be  that  it  would 
be  the  duty  of  the  court  to  look  at  the  evidence  in  the  same  way  as 
if  it  were  brought  before  it  upon  affidavit  But  if  the  jury  were 
bound  to  find  their  verdict  upon  the  whole  plea,  it  was  difficult  to 
say  that  a  new  trial  ought  to  be  granted. 

Our.  adv.  vult. 

On  the  26th  January,  A.  D.  1853,  the  judgment  of  the  court  was 
delivered. 


i  6  &  7  Vict  c.  96,  8.  6.  And  be  it  enacted,  That  on  the  trial  of  any  indictment  or 
information  for  a  defamatory  libel,  the  defendant  having  pleaded  such  plea  as  herein- 
after mentioned,  the  truth  of  the  matters  charged  may  be  inquired  into,  but  shall  not 
amount  to  a  defence,  unless  it  was  for  the  pubbc  benefit  that  tnc  said  matters  charged 
should  be  published ;  and  that  to  entitle  the  defendant  to  give  evidence  of  the  truth  of 
inch  matters  charged  as  a  defence  to  such  indictment  or  information  it  shall  be  neces- 
sary for  the  defendant,  in  pleading  to  the  said  indictment  or  information  to  allege  the 
truth  of  the  said  matters  charged  in  the  manner  now  required  in  pleading  a  justifica- 
tion to  an  action  for  defamation,  and  further  to  allege  that  it  was  for  the  public  benefit 
that  the  said  matters  charged  should  be  published,  and  the  particular  fact  or  facts,  by 
reason  whereof  it  was  for  the  public  benefit  that  the  said  matters  charged  should  be 
published,  to  which  plea  the  prosecutor  shall  be  at  liberty  to  reply  generally,  denying 
the  whole  thereof;  and  that  if  after  such  plea  the  defendant  shall  be  convicted  on  such 
indictment  or  information  it  shall  be  competent  to  the  court,  in  pronouncing  sentence, 
to  consider  whether  the  guilt  of  the  defendant  is  aggravated  or  mitigated  Dy  the  said 
plea,  and  by  the  evidence  given  to  prove  or  to  disprove  the  same :  Provided  always, 
that  the  truth  of  the  matters  charged  in  the  alleged  libel  complained  of  by  such  indict- 
ment or  information  shall  in  no  case  be  inquired  into  without  such  plea  of  justification : 
Provided  also,  that  in  addition  to  such  plea  it  shall  be  competent  to  the  defendant  to 
plead  a  plea  of  Not  Guilty :  Provided  also,  that  nothing  in  this  act  contained  shall  take 
away  or  prejudice  any  defence  under  the  plea  of  not  guilty  which  it  is  now  competent 
to  the  defendant  to  make  under  such  plea  to  any  action  or  indictment  or  information 
lor  defamatory  words  or  libel 
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Lord  Campbell,  C.  J.  We  are  of  opinion  that  in  this  case  the 
rule  for  a  new  trial  ought  to  be  discharged.  The  defendant  has 
pleaded  two  pleas  to  the  information,  and  we  think  that  on  both  pleas 
the  verdict  must  stand  for  the  prosecution.  The  defendant  having 
admitted  the  publication  of  the  libel,  and  that  it  contains  defamatory 
charges  against  the  prosecutor,  there  is  no  defence  under  the  plea  of 
"  not  guilty."  The  application  to  the  court  rests  upon  the  finding  of 
the  jury  respecting  the  second  plea,  which  alleges  the  truth  of  the 
matters  charged  in  the  libel  against  the  prosecutor,  and  "  that  it  was 
for  the  public  benefit  that  the  said  matters  charged  should  be  pub- 
lished." The  plea  is  framed  upon  the  recent  statute,  6  &  7  Vict.  c. 
96,  s.  6.  Before  that  enactment  the  truth  of  the  charges  contained 
in  a  libel  was  no  defence  to  an  indictment  or  criminal  information 
for  publishing  it.  The  truth  could  not  be  given  in  evidence  under  a 
plea  of. "  not  guilty,"  and  no  special  justification  on  the  ground  of 
truth  could  be  pleaded.  It  was  even  said  "  the  greater  the  truth  the 
greater  the  libel."  The  legislature,  thinking  that  such  a  maxim  was 
misapplied,  brought  discredit  on  the  administration  of  justice,  and 
thfet,  under  certain  guards  and  modifications,  the  truth  of  the  charges 
might  advantagously  be  inquired  into,  and  ought  to  be  permitted  to 
constitute  a  complete  defence,  passed  the  statnte  referred  to.  But 
this  statute  provides  that  "  to  entitle  the  defendant  to  give  evidence 
of  the  truth  of  such  matters  charged  as  a  defence  to  an  indictment 
or  information,  it  shall  be  necessary  for  the  defendants,  in  pleading  to 
the  said  indictment  or  information,  to  allege  the  truth  of  the  said 
matters  charged,  and  further  to  allege  that  it  was  for  the  public  bene- 
fit that  the  said  matters  should  be  published,  to  which  plea  the  pro- 
secutor shall  be  at  liberty  to  reply  generally,  denying  the  whole  there- 
of." Thus  it  is  quite  clear  that  when  the  prosecutor  has  replied  to 
such  a  plea,  "  that  the  defendant  wrongfully  published  the  libel  with- 
out the  cause  alleged,"  and  issue  has  been  joined  upon  this  replica- 
tion, the  prosecutor  has  been  entitled  to  a  verdict,  unless  the  defend- 
ant proves,  to  the  satisfaction  of  the  jury,  the  truth  of  all  the  mate- 
rial allegations  in  the  plea.  The  only  function  allotted  to  the  jury  is 
to  say  whether  the  whole  plea  is  proved  or  not.  If  they  find  that 
it  is,  the  defendant  is  acquitted.  If  they  think  that  it  is  not,  they 
are  to  declare  that  the  defendant  "wrongfully  published  the  libel 
without  the  cause  alleged,"  and  he  is  convicted.  The  jury  are 
then  fundi  officio;  and  the  legislature  did  not  contemplate  that  any 
question  would  be  put  to  them  as  to  how  much  of  the  plea  was 
proved,  if  the  whole  was  not  proved,  for  without  proof  of  the  whole, 
a  conviction  must  take  place,  to  be  followed  by  a  sentence.  Never- 
theless, the  legislature  wisely  thought  that,  although  under  such  cir- 
cumstances sentence  must  be  passed,  the  just  measure  of  punishment 
may  materially  depend  upon  the  unsuccessful  plea  of  justification, 
and  the  evidence  given  under  it.  In  some  cases  the  defendant  may 
maliciously  plead  such  a  plea  when  he  has  no  substantial  evidence  to 
support  it ;  or  he  may  try  to  support  it  by  false  evidence.  On  the 
other  hand,  he  may  have  had  reasonable  ground  for  believing  that  he 
could  prove  the  whole  of  it,  and  he  may  have,  adduced  sincere  wit- 
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Besses  to  substantiate  a  part  of  it,  while,  without  default,  of  his  own, 
a  material  part  of  it  is  not  substantiated  by  legal  proof.  Where 
there  has  been  a  conviction  after  a  plea  of  justification,  what  course 
is  to  be  followed,  so  that  justice  may  be  done,  and  a  due  measure  of 
punishment  meted  out  according  to  the  real  guilt  of  the  defendant? 
It  is  quite  clear  that  the  legislature  refers  every  thing  to  the  court 
alone,  after  the  finding  of  the  jury  upon  the  question  whether  the 
whole  plea  is  proved ;  for  it  has  enacted  "  that  if  after  such  plea  the 
defendant  shall  be  convicted  on  such  indictment  or  information,  it 
shall  be  competent  to  the  court,  in  pronouncing  sentence,  to  consider 
whether  the  guilt  of  the  defendant  is  aggravated  or  mitigated  by  the 
said  plea,  and  by  the  evidence  given  to  prove  or  to  disprove  the 
same."  Such  being  the  existing  law  upon  the  subject,  let  us  apply 
it  to  the  present  case.  The  defendant's  plea  of  justification  complies 
fully  with  the  condition  of  the  statute,  for  it  alleges  the  truth  of  all 
the  criminatory  matters  charged  in  the  libel,  (amounting  to  twenty* 
three  distinct  charges,)  and  further  alleges  that  it  was  for  the  public 
benefit  that  all  the  said  matters  should  be  published.  The  prosecu- 
.tor  replied,  denying  the  whole  of  the  plea,  and  thereupon  a  single 
issue  was  joined.  After  much  evidence  had  been  given  on  both  sides, 
the  jury  expressed  their  opinion  that  only  one  of  the  charges  men* 
tioned  in  the  plea  was  proved  to  their  satisfaction,  and  as  to  the  issue 
joined  on  this  plea,  the  verdict  was  accordingly  entered  for  the  pro- 
secution. The  counsel  for  the  defendant,  in  arguing  the  rule  for  a 
new  trial,  hardly  found  any  fault  with  the  opinion  expressed  by  the 
jury  as  to  a  considerable  number  of  the  charges  mentioned  in  the  plea, 
several  of  these  being  of  a  very  grave  nature,  such  as  the  seventh  — 
*  that  the  prosecutor  did,  at  Viterbo,  debauch,  seduce,  and  carnally 
know  Rosa  di  Allessandris,  then  being  a  chaste  woman,  and  then  and 
there  robbed  her  of  her  honor,  and  that  he  was  found  guilty 
of  having  so  debauched,  seduced,  and  carnally  known  her  and  robbed 
her  of  her  honor,  before  Bishop  Pianetti,  Bishop  of  Viterbo."  So 
the  eighth  charge — "that  the  prosecutor  did  debauch,  seduce,  and 
carnally  know  a  certain  other  woman,  then  being  chaste  and  unmar- 
ried, whose  name  the  defendant  was  unable  to  ascertain,  and  that  he 
also  robbed  this  woman  of  her  honor."  So  the  ninth  charge, — 
u  That  the  prosecutor,  at  Viterbo,  and  elsewhere  in  the  neighborhood 
of  that  place,  did  commit  sins  similar  to,  or  worse  than,  the  said 
sins  and  offences  hereinbefore  mentioned."  So  the  tenth  charge  — • 
"  That  the  prosecutor,  being  then  a  friar  of  the  order  of  St.  Dominic 
at  Capua,  did  debauch,  seduce,  and  carnally  know  a  certain  other 
woman,  then  being  chaste  and  unmarried,  whose  name  is  unknown 
to  the  defendant,  and  robbed  her  of  her  honor."  So  the  fifteenth 
charge  —  "  That  the  prosecutor  had  been  dismissed  from  the  college 
of  Malta  (among  other  things)  for  offences  which  the  authorities  are 
unwilling  to  state  or  describe,  and  which  they  have  hitherto  forborne 
to  state  or  describe,  and  cannot  get  themselves  to  describe  specifically." 
So  the  twentieth  charge  — «  That  after  the  prosecutor  had  so  de* 
bauched  and  carnally  known  and  robbed  of  her  honor  the  said  Rosa 
di  Allessandris,  he  was  obliged  to  give  a  large  sum  of  money  to  the 
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father  of  the  said  last-mentioned  young  woman  as  hush-money,  and 
by  way  of  compensation  for  the  damages  and  loss  of  services  of  the 
said  father,  and  that  by  the  reports  and  documents  of  the  police  at 
Viterbo,  it  was  declared  that  the  prosecutor  had  so  given  the  money 
as  such  hush-money."  So  the  twenty-first  charge  — "  That  in  and 
by  certain  official  documents  of  the  police  at  Naples,  being  amongst 
the  archives  of  the  said  Neapolitan  police,  the  prosecutor  was  reported 
and  declared  to  be  known  for  habitual  incontinency."  In  support 
of  some  of  these  charges  no  evidence  whatever  was  offered,  and  the 
jury  were  clearly  justified  in  finding  that  they  were  not  established. 
There  is  no  affidavit  or  suggestion  that  any  further  evidence  could  be 
given  in  support  of  them,  and  it  is  admitted  that  if  a  new  trial  were 
granted,  the  verdict  must  still  be,  u  that  the  defendant  published  the 
libel  without  the  cause  alleged  by  him  in  his  plea  of  justification.* 
And  therefore,  if  a  new  trial  were  granted,  there  must  be  a  verdict  for 
the  prosecutor.  That  must  be  taken  as  a  fact  in  the  case,  for  no 
suggestion  was  made  that  the  case  could  be  at  all  mended.  I  con* 
sider  that  it  must  be  admitted  that  if  a  new  trial  were  to  take  place, 
the  verdict  must  be  the  same ;  so  that  being  again  convicted,  the  de- 
fendant must  again  be  brought  up  to  receive  the  sentence  of  the 
court.  The  defendant's  counsel  confine  their  complaint  to  the  opi« 
nion  expressed  by  the  jury  to  some  of  the  charges  against  the  prosecu- 
tor. These  are  certainly  of  a  very  heinous  character,  particularly  the 
sixth,  for  the  seduction  of  Elena  Valente;  the  eleventh,  for  the  se* 
duction  of  Maria  Principe,  at  Naples ;  the  fourteenth,  for  adultery 
with  the  wife  of  Garamoni,  and  the  wife  of  Coriboni,  at  Corfu  ;  and 
the  sixteenth  charge,  for  illicit  intercourse  with  Harriet  Harris,  Jane 
Legg,  Sarah  Wood,  and  Catherine  Gorman,  in  England.  It  has  been 
very  powerfully  argued  that  with  respect  to  all  these  cases,  the  jury 
were  wrong  in  saying  that  the  charges  were  not  proved,  and  that 
another  jury  would  come  to  a  different  conclusion.  Even  if  we 
should  be  of  opinion  that  with  respect  to  any  one,  or  to  all,  of  these 
charges,  the  evidence  greatly  preponderated  against  the  prosecutor, 
we  conceive  that  we  could  not  with  propriety  set  the  verdict  aside 
and  grant  a  new  trial.  The  only  argument  used  at  the  bar  which 
would  lead  to  a  different  conclusion  was,  that  the  plea  may  be  con- 
sidered distributive,  and  that  the  jury  were  entitled  to  find  a  verdict 
to  be  entered  on  the  record  for  the  defendant  on  any  part  of  the  libel, 
covered  by  a  corresponding  part  of  the  justification,  which  they  find 
to  be  proved.  But  the  argument  proceeds  on  a  fallacious  assump- 
tion. It  has  uniformly  been  held  that  even  in  a  civil  action  for  a 
libel,  the  plea  of  justification  is  one  and  entire.  It  raises  only  one 
issue,  and  unless  the  whole  plea  is  proved,  that  issue  must  be  found 
for  the  plaintiff.  Some  difference  of  opinion  has  prevailed  as  to  how 
far  a  partial  proof  of  the  justification  ought  to  operate  in  reduction 
of  damages,  but  all  authorities  agree  that  there  can  be  no  partial 
finding  for  the  defendant  on  the  ground  that  the  justification  is  par- 
tially established.  In  a  criminal  prosecution  for  a  libel,  had  liberty 
been  given  by  the  legislature  to  plead  the  truth  as  a  defence,  without 
any  special  direction  as  to  the  proceedings  in  case  the  whole  plea  id 
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not  proved,  the  jury  could  have  had  no  right  to  find  that  a  part  of 
the  justification  is  proved,  for  there  are  no  damages  to  be  assessed, 
and  the  sentence  to  be  pronounced  rests  exclusively  with  Jhe  court 
But  all  doubt  upon  this  subject  is  removed  by  the  express  enactment 
that  wherever  there  is  a  conviction  after  a  plea  of  justification  "  the 
court,  in  pronouncing  sentence,  shall  consider  whether  the  guilt  of 
the  defendant  is  aggravated  or  mitigated  by  the  plea,  and  by  the  evi- 
dence given  to  prove  or  disprove  the  same."  The  court  is  to  consider 
the  evidence  on  the  one  side  and  on  the  other,  and  to  form  its  own 
conclusion,  whether  it  aggravates  or  mitigates  the  guilt  of  the  defend- 
ant. Ey  that  conclusion  the  sentence  is  to  be  regulated,  and  not  by 
any  declaration  of  the  jury  as  to  the  credit  which  they  think  ought 
to  be  given  to  the  witnesses  examined.  It  is  quite  clear  that  the 
opinion  expressed  by  the  jury  on  any  particular  parts  of  the  plea  (the 
whole  not  being  proved)  could  not  be  entered  on  the  record.  It 
might  be  reported  by  the  judge  who  presides  at  the  trial  to  the  court 
by  whom  the  sentence  is  to  be  pronounced ;  but  still  the  judges,  in 
deliberating  upon  the  sentence,  are  bound  to  form  their  own  opinion 
upon  the  evidence,  and,  as  they  think  that  it  aggravates  or  mitigates 
the  guilt  of  the  defendant,  they  are  to  apportion  the  punishment  ac- 
cordingly. The  evidence,  as  it  appears  on  the  notes  01  the  judge  who 
presides  at  the  trial,  comes  in  the  place  of  the  production  of  affidavits, 
in  aggravation  or  mitigation  of  punishment  when  sentence  is  to  be 
pronounced.  Under  these  circumstances,  how  can  we  set  aside  the 
verdict  and  grant  a  new  trial  ?  This  course  is  to  be  adopted  only 
where  some  issue  has  been  improperly  found,  and  a  different  verdict 
may  be  expected.  But  here  it  is  admitted  that  the  issue  has  been 
properly  found,  and  that  the  jury  must  again  find  that  the  defendant 
wrongfully  published  the  libel,  without  the  cause  or  justification 
which  he  has  alleged  in  his  plea.  Again,  the  defendant  must  come 
before  us  for  sentence,  and  the  evidence  to  be  considered  by  us  in 
measuring  out  the  punishment  would  (as  far  as  we  know)  be  in  no 
respect  different  from  that  given  upon  the  trial  which  has  already 
taken  place.  For  these  reasons,  a  new  trial  must  be  refused,  and 
sentence  must  be  pronounced ;  but,  in  pronouncing  sentence,  we  shall, 
in  the  discharge  of  our  sacred  duty,  consider  whether  the  guilt  of  the 
defendant  is  aggravated  or  mitigated  by  the  plea,  and  the  evidence 
given  to  prove  and  to  disprove  it  In  this  manner  we  conceive  that 
the  intentions  of  the  legislature  will  be  strictly  fulfilled,  and  the  ends 
of  justice  will  be  fully  answered. 
Rule  nisi  for  new  trial  discharged, 

F.  Thesiger  then  applied  for  the  costs  of  the  rule  so  discharged. 
The  statute  6  &  7  Vict  c.  96,  s.  8,  gave  the  prosecutor  his  costs  in 
cases  of  criminal  information  for  libel,  where  the  defendant  was 
found  guilty ;  but  it  was  necessary  to  apply  to  the  court  for  the  costs 
of  opposing  a  rule  for  a  new  trial 

The  court,  however,  having  intimated  a  doubt  whether  that  was 
the  proper  time  to  make  the  application,  the  question  as  to  the  costs 
of  the  rule  was  deferred. 

12* 
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On  the  31st  January,  A.  D.  1853,  John  Henry  Newman,  D.  D.,  was 
brought  up  for  judgment  before  Lord  Campbell,  C.  J.,  Coleridge,  J., 
Wightm^n,  J.,  and  Erle,  J.,  when  F.  Tkesiger  (F.  Kelly  and  Ellis 
with  him,)  prayed  the  judgment  of  the  court  upon  the  defendant 

A.  Gockburn,  Attorney-General,  ( Wilkins,  Serg.,  Bramwell,  Q.  C, 
Addison,  and  Badeley}  with  him,)  put  in  affidavits,  made  by  the 
defendant  ai\d  other  persons,  in  mitigation  of  punishment. 

An  affidavit  made  by  the  defendant,  John  Henry  Newman,  D.  D., 
was  then  read.  It  set  forth  that  before  the  publication  of  the  libel, 
stated  in  the  criminal  information,  he  believed  the  charge  against  the 
prosecutor  to  be  true,  and  stated  the  grounds  for  suoh  belief.  He  re* 
cited,  among  other  matters,  parts  of  the  report  of  the  Malta  Protestant 
college,  of  the  date  of  2d  December,  1850,  which  report  was  signed 
by  Lord  Ashley,  M.  P.,  now  the  Earl  of  Shaftesbury,  the  Earl  of 
Waldegrave,  G.  A.  Hamilton,  M.  P.,  and  seven  other  gentlemen  and 
clergymen,  which  stated  the  ground  of  Dr%  Achilli's  dismissal  from 
his  office  in  that  college,  was  "  conduct  which  they  could  not  con- 
sider consistent  with  moral  rectitude;"  that  Dr.  Achilli  bad  placed 
himself  in  a  most  equivocal  position,  by  resisting  investigation  into 
the  charges  affecting  his  Italian  Mends,  at  the  same  time  that  he  was 
himself  the  object  of  many  grave  personal  accusations.  The  affida* 
vit  also  recited  parts  of  another  report  of  the  Malta  Protestant  col- 
lege, intitled  "  second  report  of  the  committee  respecting  the  removal 
of  Dr.  Achilli  from  the  college,"  in  which  the  committee  say,  that 
they  feel  bound  to  pronounce  the  said  Dr.  Achilli,  "on  evidence  which 
cannot  be  gainsaid,  a  man  guilty  of  advancing  and  repeating  un- 
truths, first  in  regard  to  the  cause  of  his  dismissal,  and  next  in  regard 
to  his  services  in  the  Malta  college ; "  alleging  that  he  bad  practised 
"  double  dealing,"  and  that  he  had  "  forfeited  his  character  for  truth." 
The  affidavit  further  stated,  that  the  said  second  report  contained  the 
following  passage:  —  "The  committee  consider  that  they  have  so 
clearly  established  how  little  Dr.  Achilli  has  been  guided  by  a  sense 
of  Christian  faith  and  integrity,  and  how  little  he  is  entitled  to  be 
believed,  that  they  do  not  think  it  necessary  to  notice  at  length  his 
misrepresentations  on  several  minor  points  on  which  it  would  be  easy 
to  supply  a  refutation ;"  and  that  such  second  report  was  also  signed 
by  Lord  Ashley,  M.  P.,  now  the  Earl  of  Shaftesbury,  the  Earl  of 
Waldegrave,  G.  A.  Hamilton,  M.  P.,  and  seven  other  gentlemen  and 
clergymen. 

The  affidavit  of  the  defendant  then  went  on  to  state  that  on  the 
1st  or  2d  of  February,  1852,  he  received  from  Viterbo  a  communica- 
tion whereby  the  deponent  was  credibly  informed  that  the  said  G.  G. 
Achilli  had  seduced,  debauched,  and  carnally  known  the  said  Rosa 
de  Allessandris.1 

JF.  Tkesiger  objected.     The  defendant  had  no  right  to  make  such 


1  See  7th,  12th,  13th,  and  20th  paragraphs  in  the  defendant's  plea  of  jastifioatioa. 
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statements  in  his  affidavit  as  he  was  making ;  they  ought  not  to  be 
received. 

Lobs  Campbell,  C.  J.  The  affidavit  is  receivable  m  mitigation 
of  punishment 

F.  Thesigtr.  Dr.  Achilli  will  have  no  opportunity  of  answering 
what  the  defendant  is  now  alleging. 

A,  Cockbwrn.  The  defendant  wished  to  put  the  court  in  posses- 
sion of  the  evidence  laid  before  him  when  he  put  the  plea  of  justifi- 
oation  on  the  record. 

Lord  Campbell,  C.  J.  This  is  not  an  affidavit  of  the  truth  of 
the  charge,1  but  one  to  show  there  was  reasonable  ground  for  the 
defendant  in  bringing  it. 

Coleridge,  J.,  thought  that  what  followed  in  the  affidavit  oc- 
curred after  the  plea  was  pleaded,  and  could  not  be  admissible  to 
show  the  troth  of  the  charge.  The  affidavit  stated  that,  in  January, 
1862,  the  defendant  received  an  affidavit  from  Rome,  from  a  person 
who  stated  that  he  had  evidence  to  prove  the  charges. 

F.  Thesiger.    The  plea  was  pleaded  in  the  previous  December. 

A.  Cbckburn.  But  it  was  pleaded  without  the  names  of  the  par- 
ties ;  it  was  demurred  to ;  and  then  it  was  recast,  and  the  names 
were  added. 

The  affidavit  of  James  Vincent  Harting,  No.  24,  Lincoln's  Inn 
Fields,  county  of  Middlesex,  gentleman,  was  then  put  in.  On  re- 
ference to  a  conversation  between  the  deponent  and  the  above-men- 
tioned Rosa  de  AUessandris  in  which  it  was  represented  that  she 
had  stated  to  the  deponent  that  she  had  been  seduced  by  Dr.  Achilli. 

F.  Thesiger  said  he  could  not  refrain  from  again  interposing.  The 
course  pursued  in  putting  in  affidavits  containing  statements  so  pre- 
judicial to  Dr.  Achilli  was  most  unfair  towards  that  gentleman.  The 
most  serious  accusations  were  preferred  against  him  in  a  new  form, 
which  he  had  no  possible  means  of  answering.  He  objected  to  the 
reception  of  such  affidavits. 

Lord  Campbell,  C.  J.  The  affidavits  are  receivable  in  mitigation 
of  punishment  They  are  tendered  for  the  purpose  of  showing  an 
excuse  for  having  made  charges,  in  support  of  which  the  defendant 
did  not  produce  evidence  at  the  trial 

i  In  the  case  of  Rex  v.  Burdett,  4  B.  &  Aid.  &1A,  it  was  held  that  affidavits  wen 
receivable  which  stated  that  he  had  derived  certain  statements  in  the  libel  of  the  pub- 
lication of  which  he  was  convicted,  from  a  newspaper,  in  mitigation  of  punishment,  but 
not  as  proof  that  the  facts  contained  therein  were  true. 
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F.  Tliesiger.  The  woman  herself  ought  to  have  been  produced  at 
the  trial ;  or  an  application  to  defer  the  trial,  in  consequence  of  her 
absence,  should  have  been  made  on  the  part  of  the  defendant. 

A.  Cockburn,  The  court,  by  the  act  of  parliament  is  to  consider 
whether  the  guilt  of  the  defendant  is  aggravated  or  mitigated  by  the 
plea  which  he  had  put  on  the  record.  Now  this  affidavit  is  tendered 
to  show  the  grounds  on  which  he  had  put  forward  certain  statements 
in  the  plea. 

Lord  Campbell,  C.  J.  Suppose  a  justification  as  to  A.  B.  and  C. 
At  the  trial  no  evidence  is  given  in  support  of  the  justification  as  to 
A.  I  ^prehend  that  affidavits  are  receivable  to  explain  why  the 
defendant  pleaded  a  justification  as  to  A.,  in  order  that  the  court  may 
consider  under  the  act  of  parliament,  whether  the  guilt  of  the  defend- 
ant was  aggravated  or  mitigated  by  the  plea. 

Erle,  J.  The  evidence  is  admissible  to  show  that  the  defendant 
had  good  ground  to  plead  the  plea  of  justification.  In  a  civil  action 
the  defendant's  pleading  a  plea  of  justification  is  frequently  evidence 
of  malice.  Now,  the  court  is  to  look  at  the  plea  and  see  whether  it 
aggravated  or  mitigated  the  offence.  If  it  was  pleaded  without  any 
evidence  to  support  it,  that  would  be  evidence  of  malice  and  matter 
of  aggravation ;  but  if  pleaded  in  a  bond  fide  belief  that  could  be 
supported  by  evidence  it  would  be  a  matter  in  mitigation.  The  affi- 
davit therefore  is  admissible  to  show  that  the  defendant  believed  that 
he  had  ground  for  pleading  the  plea. 

Wightman,  J.  The  libel  contained  no  names,  and  the  plea,  as 
originally  pleaded,  contained  no  names.  It  was  demurred  to  upon 
the  ground  that  the  charges  were  not  specific  Upon  that  the  names 
were  added.  One  question  for  the  court  now  is,  whether  the  offence 
was  aggravated  or  mitigated  by  the  plea.  The  affidavit  asserts  a 
reason  why  the  names  of  the  parties  were  put  in. 

Coleridge,  X,  said  he  entirely  agreed  with  his  brethren  as  to  the 
principle ;  he  only  differed  from  them  as  to  the  facts. 

Lord  Campbeel,  C.  J.  The  statute  says  it  shall  be  competent  for 
the  court,  in  pronouncing  sentence,  to  see  whether  the  offence  is 
aggravated  or  mitigated  by  the  plea  and  by  the  evidence ;  —  the  affi- 
davit is  therefore  admissible  to  show  how  it  was  that  a  charge,  wholly 
unsupported  by  evidence,  was  put  on  the  record. 

The  affidavit  was  then  read.  It  was  to  the  following  effect :  — 
"  That  he  was  employed  to  collect  evidence  on  behalf  of  the  above 
named  defendant  in  Italy  and  Malta,  which  he  visited  for  that  pur- 
pose during  the  months  of  December,  1851,  and  January,  1852 ;  that 
he  had  no  object  and  no  instructions  but  to  elicit  the  truth  in  every 
instance,  and  that  no  attempt  was  ever  made  or  contemplated  by  him 
or  as  he  verily  believes  by  any  other,  person  whomsoever,  either  in 
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England  or  Italy  or  Malta  or  elsewhere,  on  the  part  of  the  said  defend- 
ant, to  suborn  witnesses  or  to  present  any  other  than  a  true  and  faith- 
ful statement  of  the  several  facts  as  they  occurred.  That  from  the 
information  collected  by  this  deponent,  he  verily  believed  that  all  the 
charges  mentioned  or  referred  to  in  the  said  defendant's  plea,  so  far  as 
they  relate  to  the  places  visited  by  this  defendant,  and  comprised  in 
this  deponent's  investigation,  were  capable  of  being  proved,  and  would 
have  been  proved  on  the  trial  of  this  information,  if  the  attendance  of 
witnesses  could  have  been  procured.  That  in  the  month  of  December, 
1851,  he  saw  and  conversed  with  Rosa  de  Alessandris,  now  the  wife 
of  Dominico  de  Carolis,  at  Viterbo,  and  afterwards  in  Rome,  and  that 
she  then  and  there  stated  to  him  that  she  had  been  seduced  by  the 
above-named  G.  G.  Achilli  and  had  become  pregnant  by  him,  had 
given  birth  to  a  child  which  died  shortly  afterwards.  That  the  said 
Rosa  de  Alessandris  made  a  deposition  to  that  effect  in  Rome  before 
a  judge  of  the  Criminal  Court  there,  but  she  absolutely  refused  to 
come  to  England  by  reason  of  her  being  then  pregnant  and  that  she 
could  not  leave  her  husband  and  family  for  the  period  she  might  be 
required  to  stay  in  England." 

Another  affidavit,  made  by  James  Vincent  Halting,  was  then  read. 
It  was  as  follows :  —  u  That  the  paper  writing  marked  C  7,  now  pro- 
duced and  shown  to  him,  was  delivered  to  him  at  Naples  at  the  office 
of  the  minister  of  ecclesiastical  affairs  for  the  kingdom  of  the  Two 
Sicilies,  and  is  a  true  copy  of  an  original  document  then  and,  as  this 
deponent  verily  believes,  still  remaining  in  the  said  office,  the  same 
having  been  carefully  examined  and  compared  by  him  with  the  said 
original,  and  that  the  said  original  was  produced  to  this  deponent  by 
the  said  minister,  the  Chevalier  Ferdinando  Troja,  and  that  the  signa- 
ture, u  Cav."  Ferdindo  Troja,  set  and  subscribed  to  the  said  paper 
-writing  as  the  minister  certifying  the  same,  is  of  the  proper  handwri- 
ting of  the  said  Chevalier  Ferdinando  Troja,  who  wrote  the  same  at 
the  request  and  in  the  presence  of  this  deponent.  And  this  deponent 
saith,  that  he  verily  believes  and  has  no  doubt  whatever  that  the  do- 
cument so  produced  to  him,  as  aforesaid,  was  and  is  the  original  which 
it  purports  to  be,  and  that  the  facts  therein  stated  were  and  are  true." l 

The  writing  annexed  to  the  affidavit  being  about  to  be  read, 

F.  Thesiger  strongly  objected  to  its  reception.  The  effect  of  ad- 
mitting such  documents  would  be  again  to  put  Dr.  Achilli  on  his 
trial  without  giving  him  a  chance  of  being  heard  in  his  defence. 

The  judges  having  conferred  together  for  a  few  minutes,  Lord 
Campbell,  C.  J.,  said  they  were  unanimously  of  opinion  that  the 
paper  was  inadmissible. 

Other  affidavits  were  then  read,  and  the  counsel  for  the  defendant 
and  the  crown  having  been  heard,  the  defendant  was  sentenced8  to 


1  See  the  21st  paragraph  in  the  plea  of  justification. 

*  The  sentence  of  tne  court  was  pronounced  by  Colekidg*!  J- 
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pay  a  fine  of  one  hundred  pounds  to  the  Queen,  and  to  be  imprisoned 
in  her  Majesty's  prison  till  the  fine  was  paid. 

F.  Tkesiger  then  called  the  attention  of  the  court  to  the  question 
of  costs,  to  which  he  had  adverted  when  the  rule  nisi  for  a  new  trial 
was  discharged.  His  application  was  that  the  prosecutor  should  be 
allowed  the  costs  of  the  argument  on  the  application  for  the  new 
trial. 

Lord  Campbell,  C.  J.  The  act  of  parliament1  merely  says  that 
if  the  issue  be  found  for  the  prosecutor  he  shall  be  entitled  to  recover 
from  the  defendant  the  costs  sustained  by  the  prosecutor  by  reason 
of  such  plea.  The  costs  will  be  taxed  in  the  usual  way,  and  the 
Master  will  use  his  discretion  as  to  the  costs  sustained  by  the  prose- 
cutor in  respect  of  the  plea  of  justification ;  and  then  it  will  be  open 
to  either  party  to  raise  this  question  before  the  court.  At  present  the 
court  cannot  interfere. 


WlLTSHEAR  V*   COTTRELL.2 
February  4,  1853. 

Fixtures  —  Injury  to  Reversion  —  Conveyance  of  Land  by  Deed — 
Granary  resting  by  its  Weight  —  Trover  —  Right  to  immediate 
Possession* 

Case  for  injury  to  the  reversion  in  removing  a  granary,  a  threshing  machine  and  certain  rick 
etaddles,  which  were  alleged  to  be  affixed  to,  and  forming  a  part  of,  closes  in  the  occu- 
pation of  J.  M.  as  tenant  to  the  plaintiff,  with  a  count  in  trover  for  converting  the  same 
things.  Fleas  —  not  guilty  j  a  denial  that  the  closes  were  in  the  occupation  of  J.  M.,  and 
not  possessed. 

The  erections  in  question  appeared  to  have  been  put  up  by  the  defendant's  father,  who  was 
owner  in  fee  of  the  farm,  and  that  the  farm  and  lands  had  been  conveyed  by  the  defendant 
and  other  devisees  under  his  father's  will  to  the  plaintiff  by  indenture,  executed  by  the 
defendant  The  defendant  was  in  occupation  at  the  time  of  the  conveyance  under  a  demise 
from  himself  and  his  co-devisees.  The  plaintiff  had  demised  the  farm  to  J.  M-,  who  was 
in  occupation,  under  that  demise,  at  the  time  when  the  defendant  made  the  removal. 

flfeW,  that  the  land,  and  everything  attached  to  it,  passed  by  the  deed,  and  that  the  defendant 


1  6  &  7  Vict  c.  96,  a.  8.  And  be  it  enacted,  That  in  the  case  of  any  indictment  or 
information  by  a  private  prosecutor  for  the  publication  of  any  defamatory  libel,  if  judg- 
ment Bhall  be  given  for  the  defendant,  he  shall  be  entitled  to  recover  from  the  prose- 
cutor the  costs  sustained  by  the  said  defendant  by  reason  of  such  indictment  or  infor- 
mation; and  that  upon  a  special  plea  of  justification  to  such  indictment  or  information, 
if  the  issue  be  found  for  the  prosecutor,  he  shall  be  entitled  to  recover  from  the  defend- 
ant the  costs  sustained  by  the  prosecutor  by  reason  of  such  plea,  such  costs  so  to  be 
recovered  by  the  defendant  or  prosecutor  respectively  to  be  taxed  by  the  proper  officer 
of  the  court  before  which  the  said  indictment  or  information  is  tried. 

*  22  Law  J.  Rep.  (n.  s.)  Q,  B.  177 ;  1  £1.  &  BL  674 ;  17  Jur.  748. 
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had  no  tenant-right,  either  under  a  custom  to  that  effect  or  otherwise,  to  remove  the  articles 
in  question. 

The  conveyance  to  the  plaintiff  was  of  the  farm  and  closes,  &c,  all  which  hereditaments  and 
premises  were  enumerated  in  a  schedule  annexed  to  the  deed,  and  the  site  thereof  shown 
in  a  plan  drawn  on  the  deed,  with  all  their  rights  and  appurtenances,  and  all  fixtures,  trees, 
ditches,  fences,  &c.,  thereto  appertaining.  None  of  the  erections  in  question  were  specifi- 
cally mentioned  in  the  schedule,  but  on  the  plan  there  was  a  mark  indicating  the  spot  on 
which  the  granary  stood.  The  staddles  were  stone  pillars,  mortared  to  a  brick  foundation, 
let  into  the  earth ;  and  the  threshing  machine  was  fixed  by  bolts  and  screws  to  posts  let 
into  the  earth,  and  could  not  be  removed  without  disturbing  the  soil : — 

Held,  that  these  passed  under  the  conveyance  to  the  plaintiff  either  as  part  of  the  land  or  as 
fixtures,  and  that  their  removal  was  an  injury  to  the  reversionary  estate. 

The  granary  was  a  wooden  building,  resting  by  its  mere  weight  on  the  staddles:  — 

Htld,  that  it  was  a  chattel,  and  not  part  of  the  land,  or  so  affixed  to  the  freehold  that  its  re- 
moval could  be  an  injury  to  the  reversionary  estate:  thai  it  did  not  pass  to  the  plaintiff 

uuder  the  word  "  fixtures  "  as  used  in  the  conveyance :  and  that  it  could  not  be  recovered 
in  trover,  as  the  right  of  possession  of  it  was  in  J.  M.  the  tenant,  and  not  in  the  plaintiff. 

Case.  The  first  count  of  the  declaration  alleged  that  certain  closes 
were  in  the  possession  and  occupation  of  J.  May,  as  tenant  thereof  to 
the  plaintiff,  the  reversion  of  and  in  the  same  respectively  belonging 
to  the  plaintiff,  and  that  the  defendant,  intending  to  injure,  &c.,  the 
plaintiff  in  his  reversionary  estate  in  the  said  closes,  on  &c.,  broke, 
pulled  down,  and  destroyed,  and  removed  and  carried  away  a  certain  x 
building,  called  the  granary,  then  being  in  and  upon  one  of  the  said 
closes,  and  affixed  thereto,  and  forming  and  being  part  thereof,  and 
then  broke  and  threw  down  divers,  to  wit,  1,000  bricks,  and  divers,  to 
wit,  1,000  pieces  of  wood,  and  divers,  to  wit,  1,000  slates,  and  divers, 
to  wit,  1,000  tiles,  of  and  belonging  to  the  said  granary,  and  with 
which  the  said  granary  was  built,  and  also  broke,  pulled  down,  de- 
stroyed, removed,  and  carried  away  divers,  to  wit,  fifty  rick  staddles, 
and  divers,  to  wit,  fifty  rick  stones,  then  being  in  and  upon  another 
of  the  said  closes,  and  affixed  thereto,  and  forming  and  being  part 
thereof;  and  also  then  broke,  pulled  down,  and  removed  divers,  to 
wit,  two  threshing  machines  then  affixed  to  and  forming  and  being 
part  ot  another  of  the  said  closes;  and  also  then  dug  up,  pulled  down, 
removed  and  carried  away  divers,  to  wit,  ten  posts,  then  affixed  to 
and  forming  and  being  part  of  another  of  the  said  closes:  whereby, 
&c.,  the  plaintiff  had  been  and  was  greatly  injured,  &c.,  in  his  said 
reversionary  estate  so  in  the  possession  and  occupation  of  the  said  J. 
May,  as  tenant  aforesaid. 

The  second  count  was  in  trover,  for  converting  certain  goods  and 
chattels  of  the  plaintiff,  to  wit,  two  threshing  machines,  ten  posts, 
twenty  loads  of  tiles,  1,000  bricks,  1,000  pieces  of  wood,  1,000  slates, 
fifty  rick  staddles,  and  fifty  rick  stones. 

Pleas  —  first,  not  guilty ;  secondly,  to  the  first  count,  that  said  closes 
were  not,  nor  were  any  or  either  of  them,  at  the  said  times  when,  &c.9 
in  the  possession  or  occupation  of  the  said  J.  May,  as  tenant  thereof 
to  the  plaintiff  modo  etformd;  thirdly,  to  the  second  count,  not  pos- 
sessed.    Issues  thereon. 

At  the  trial,  before  Williams,  J.,  at  the  Oxfordshire  summer  as- 
sizes, 1852,  it  appeared  that  Thomas  Cottrell,  the  father  of  the  defend- 
ant, had  been  owner  in  fee-simple  of  a  freehold  estate  called  "  King- 
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wood  Farm,"  upon  which  he  had  erected  in  his  lifetime,  a  granary,  a 
threshing  machine,  and  certain  rick  ataddles,  which  were  the  subject 
of  the  present  action.  Thomas  Cottrell  died  in  1842,  and  by  his  will 
demised  Kingwood  Farm  to  the  defendant  (who  was  his  heir  at  law) 
and  three  other  sons,  in  trust  to  apply  the  rents  for  the  maintenance 
of  two  younger  children  during  their  minorities,  and  on  their  attaining 
twenty-one  years  to  sell.  Upon  the  death  of  his  father,  the  defendant 
became  tenant  of  the  farm  under  a  written  demise  from  the  other  de- 
visees and  himself,  for  a  term  of  years,  ending  at  Michaelmas,  1851. 
By  this  agreement  he  was  entitled  to  the  use  of  the  barns  and  con- 
venient stable  and  house,  and  yard-room  for  his  men,  horses,  and 
cattle,  for  the  purpose  of  clearing  off  the  last  year's  crop  up  to  the  1st 
of  June  next  after  the  expiration  of  the  tenancy.  In  1851,  attempts 
were  made  to  sell  the  property  by  auction,  which  failed,  and  in  Ja- 
nuary, 1852,  the  plaintiff  agreed  with  the  devisees  in  trust  to  purchase 
it  by  private  contract,  and  at  the  time  of  entering  into  the  contract 
demised  it  to  May  for  a  term  from  Michaelmas,  1851.  May  entered 
into  possession  in  January,  1852. 

By  an  indenture  of  the  25th  of  March,  1852,  the  defendant  and  the 
other  devisees  in  trust  conveyed  the  property  to  the  defendant  in  fee, 
This  deed  recited  the  will  of  Thomas  Cottrell,  and  that  the  defendant 
was  his  heir  at  law,  and  that  the  two  younger  children  had  attained 
twenty-one,  and  witnessed  that,  in  consideration,  &&,  the  defendant 
and  the  three  other  devisees  "  according  to  their  estate  and  interest  as 
such  trustees  as  aforesaid,"  and  the  defendant  "  as  such  heir  at  law," 
granted,  released,  &a,  to  the  plaintiff  and  his  heirs  all  that  messuage 
or  tenement,  or  farm-house,  with  barns,  stables,  and  other  appurte- 
nances to  the  same  belonging,  situate,  &c;  and  also  all  and  singular 
the  closes,  &c.,  "  all  which  farm,  lands,  hereditaments,  and  premises, 
hereinbefore  described,  and  intended  to  be  hereby  granted,  &c.,  are 
more  particularly  known  by  the  description  contained  in  the  schedule 
hereunder  written ;  and  the  site  thereof  is  more  particularly  shown  in 
the  plan  drawn  in,  and  forming  part  of  the  said  schedule;"  and  all 
other  (if  any)  hereditaments  and  premises  so  as  aforesaid  devised  by 
T.  Cottrell,  the  testator,  &c.  "And  all  fixtures,  trees,  hedges,  ditches, 
fences,  pales,  rails,  waters,  &a,  to  the  same  farm,  lands,  &c,  now  or 
at  any  time  heretofore  belonging,"  &a  Habendum  to  the  plaintiff 
and  his  heirs  for  ever,  to  the  uses  thereinafter  declared. 

The  schedule  annexed  to  the  indenture  specified,  "A  freehold 
estate,  comprising  a  recently-erected  farm-house,  two  barns,  two  cart- 
sheds,  stabling  for  nine  horses,  double  shed,  with  walled  yard,  pig- 
gery and  poultry-house,  rick  and  farm-yard,  garden  and  orchard  well 
stocked  with  fruit  trees,  together  with  112  a.  2  r.  26  p.  of  well-culti- 
vated arable  and  pasture  land,  subdivided  into  convenient  inclosures 
as  follows :  —  1.  Dwelling-house,  yard,  garden,  orchard,  homestead, 
farm  buildings,  1  a.  2  r.  3  p.,  with  several  other  items."  It  was  agreed 
that  neither  the  granary,  threshing  machine,  nor  ataddles,  were  speci- 
fically mentioned  in  the  schedule,  expect  so  far  as  they  might  be  in- 
cluded in  the  general  terms,  but  that  in  the  plan  referred  to  by  the 
deed  there  was  a  mark  indicating  the  spot  on  which  the  granary 
stood. 
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At  the  time  of  the  plaintiff's  agreement  to  purchase,  the  defendant 
was  in  possession  of  the  whole  farm,  and  be  continued  to  occupy  the 
portions  necessary  for  clearing  off  bis  crops  until  the  31st  of  May, 
1852,  when  be  removed  the  granary,  threshing  machine,  and  staddles, 
having  a  day  or  two  previous  to  their  removal  cleared  off  the  whole 
of  his  crops.  The  staddles  were  erections  for  supporting  ricks,  con* 
sisting  of  upright  stone  pillars  mortared  to  a  brick  foundation  let 
into  the  earth,  with  stone  caps  fastened  to  the  upright  pillars.  The 
threshing  machine  was  inside  a  wooden  barn,  ana  was  fixed  by  bolts 
and  screws  to  four  posts  let  into  the  earth  outside  the  barn.  The 
granary  was  a  wooden  building  covered  with  tiles,  resting  merely  by 
its  own  weight  on  a  horizontal  wooden  frame,  which  was  laid  on 
staddles  of  the  same  kind  as  those  which  supported  a  rick.  It  was 
admitted  that  the  defendant  had,  in  removing  the  granary,  staddles, 
and  threshing  machine,  done  no  unnecessary  damage  to  the  soil,  or 
to  the  buildings  affixed  to  it  Evidence  was  also  given  that,  by  the 
custom  of  the  country,  an  outgoing  tenant  at  the  expiration  of  his 
term  was  entitled  to  remove  such  erections;  and  it  was.  contended, 
by  the  defendant,  that  he  had  a  right  to  remove  these  things,  either 
under  this  custom,  or  by  the  general  law.  The  plaintiff  contended 
that  no  such  right  of  removal  existed  under  the  circumstances,  and 
that  these  things  had  passed  by  the  deed  to  the  plaintiff 

The  learned  Judge,  without  expressing  any  opinion  cm  these  points, 
directed  a  verdict  to  be  entered  for  the  plaintiff,  the  amount  of  dama- 
ges being  agreed  upon  by  the  parties  at  20/.  for  the  granary,  5/.  for 
the  threshing  machine,  and  6L  for  the  staddles,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  verdict  on  any  of  the  points 
raised  at  the  trial,  or  to  reduce  the  damages. 

A  rale  mti  having  been  accordingly  obtained,  — 

Phipson  (  Whateley  was  with  him)  showed  cause.1  The  material 
question  under  the  first  count  is,  whether  these  things  were  fixtures, 
either  in  the  ordinary  sense  of  the  word  or  within  the  meaning  of  the 
term  as  used  in  the  deed  of  conveyance.  The  schedule,  no  doubt, 
does  not  describe  any  of  these  erections  specifically,  but  it  comprises 
"farm  buildings,"  under  which  these  things  would  pass  to  the  plain- 
tiff; and  it  admitted  that  the  granary  is  delineated  by  a  mark  on  the 
plan  drawn  on  the  deed.  This  deed,  being  executed  by  the  defendant, 
operates  as  against  him  to  pass  any  right  which  be  might  have  had 
in  these  buildings,  and  would  have  presented  his  removing  any  of 
these  things,  even  if  he  had  put  them  up,  which  he  did  not.  Among 
the  general  words  " fixtures"  are  specified,  which  will  include  all 
such  things  as,  though  not  fixtures  in  the  strict  legal  sense,  were  yet 
necessary  adjuncts  to  the  farm,  and  such  as  would  ordinarily  pass 
with  it 


i  January  18,  before  Lord  Campbell,  C.  J.,  Coleridge,  J.,  Wightmah,  J.,  and 
CaoMFrox,  J. 

VOL.  xviii.  13 
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[Lord  Campbell,  C.  J.  The  word  "fixtures"  haa  no  precise  legal 
meaning;  it  is  not  to  be  found  in  Termes  de  la  Ley.] 

In  M'Kiniosh  v.  Trotter,  3  Mee.  &  W.  184,  Parke,  B.,  says,  it  is 
"  the  right  to  remove  which  is  described  under  the  word  '  fixtures.' " 
So  also  Hallen  v.  Runder,  1  Cr.  M.  &  R.  266.  These  things  are  such 
as  a  tenant  would  ordinarily  have  a  right  of  removing  at  the  end  of  his 
term  as  against  his  landlord  ;  but  the  plaintiff  is  entitled  to  them  un- 
der the  deed  in  this  action,  which  is  not  between  landlord  and  tenant 
but  between  vendor  and  purchaser.  The  staddles  and  threshing  ma- 
chine are  either  part  of  the  freehold,  which  would  pass  by  the  con- 
veyance of  the  soil,  and  the  removal  of  which  constitutes  an  injury 
to  the  reversion,  or  they  are  removable  fixtures,  in  which  case  they 
pass  by  the  deed,  and  no  right  to  remove  is  pleaded.  Leach  v.  Tho- 
mas, 7  Car.  &  P.  327.  It  must  be  conceded  that  the  granary  is  a 
mere  chattel,  and  not  a  fixture.  The  King  v.  Ottey,  1  B.  &  Ad.  161 ; 
Wansborongh  v.  Maton,  4  Ad.  &  E.  884 ;  but  in  this  case  it  will  pass 
under  the  term  "  farm-building "  in  the  deed.  It  may,  however,  be 
said  that  its>  removal  cannot  be  an  injury  to  the  reversion.  Still,  the 
plaintiff  may  recover  it  as  a  chattel  under  the  count  in  trover. 

[Coleridge,  J.  How  can  he  do  that  while  May's  term  continues  ? 
Gordon  v.  Harper,  7  Term  Rep.  9.] 

This  comes  directly  within  the  rule  laid  down  in  the  notes  to  WiU 
braham  v.  Snow,  2  Wms.  Saund.  47,  <L:  "If  trees  or  other  things 
fixed  and  annexed  to  the  freehold  and  demised  therewith  be  severed 
during  the  term,  they  immediately  become  vested  in  the  owner  of  the 
inheritance,  and  he  raav  maintain  trover  for  them ; "  and  Farrant  v. 
Thompson,  5  B.  &  Aid.  826,  is  cited.  There  machinery  was  demised, 
together  with  a  mill,  and  was  severed  by  the  tenant  and  afterwards 
seized  by  the  sheriff;  it  was  held  that  the  landlord  might  recover  in 
trover.  So  here,  the  granary  and  other  things  in  question  were  let 
with  the  farm  to  May,  and  upon  their  severance  they  revest  in  the 
landlord. 

[Coleridge,  J.  That  case  was  decided  upon  analogy  to  trees, 
which,  when  severed  by  the  tenant,  vest  in  the  person  entitled  to  the 
next  estate  of  inheritance.  Holroyd,  J.,  explains  the  case,  by  saying 
that  the  tenant  has,  by  the  separation,  put  ail  end  to  his  right  of  using 
the  chattels  real  as  such,  which  is  the  only  right  he  had.] 

The  tenant  may  have  a  right  of  suing  in  trover,  but  there  is  no- 
thing to  prevent  the  landlord  having  the  right  also.  In  case  of  bail- 
ment to  a  carrier  both  bailor  and  bailee  may  maintain  trover. 

[He  also  stated  that  the  defendant  had  gone  over  the  farm  with 
May  before  the  purchase!  and  pointed  out  the  granary  as  part  of  the 
buildings  to  be  sold;  and  cited  Pickard  v.  Sears,  6  Ad.  &  E.  469,  and 
Gregg  v.  Wells,  10  Ibid.  90,  to  show  that  the  defendant  was  estopped 
from  denying  that  they  passed ;  but  it  was  observed,  that  on  the 
defendant  ottering  at  the  trial  to  give  further  evidence  of  what  then 
took  place,  it  was  objected  to  by  the  plaintiff  and  rejected  by  the 
Judge,  and  this  point  was  not  further  urged.] 

Keating  and  H.  X  Hodgson,  in  support  of  the  rule.    First,  as  to 


COURT  OF  QUEEN'S  BENCH,  1852-53.    147 

WUuhear  «.  CottnlL 

effect  of  the  deed.  The  general  words  are  controlled  by  those  which 
follow,  and  show  that  the  intention  is  to  pass  only  such  fixtures  as 
are  not  ordinarily  removable  between  landlord  and  tenant. 

[Lord  Campbell,  C.  J.  Those  would  pass  with  the  soil,  and  so 
no  operation  would  thus  be  given  to  the  words.] 

44 Fixtures"  is  followed  by  "trees,"  &&,  which  indicate  that  it  ap- 
plies only  to  things  ejusdem  generis.  The  description  in  the  schedule 
is  very  specific ;  it  describes  very  minutely  what  erections  are  to  pass, 
and  as  the  granary,  threshing  machines,  and  staddles,  are  not  included, 
it  must  be  taken  that  they  were  not  meant  to  be  conveyed.  The 
plan  does  not  carry  the  case  any  further,  as  it  only  professes  to  mark 
the  site  of  the  granary,  which  no  doubt  passed  to  the  plaintiff.  But 
the  wooden  granary  itself,  which  is  admitted  by  the  plaintiff  to  be  a 
chattel,  is  not  marked  on  the  plan.  Again,  the  operative  part  of  the 
deed  is  restrictive ;  the  defendant  conveys  only  according  to  his  estate 
and  interest  as  devisee  and  heir  at  law ;  any  right,  therefore,  which 
he  has  as  tenant  under  the  general  law  or  by  the  custom  of  the  coun- 
try, is  untouched  by  the  conveyance. 

[Wightman,  J.  These  things  were  erected  by  the  defendant's 
father,  who  was  tenant  in  fee :  so  that  the  defendant  could  have  no 
right  to  remove  them.] 

Then,  these  are  not  fixtures  at  all.  There  is  a  definition  of  "  fix- 
tures" given  in  HeUaweU  v.  Eastwood,  6  Excb.  Rep.  295;  s.  c.  3  Eng. 
Rep.  562,  which  applies  directly  to  the  present  case.  There  the  ques- 
tion arose  between  landlord  and  tenant  whether  certain  spinning  ma- 
chines, fixed  into  the  floor  of  a  building,  were  distrainable  for  rent,  and 
the  question  whether  these  were  fixtures  or  not,  was  said  to  depend, 
'first,  on  the  mode  of  annexation,  whether  they  could  be  removed 
without  injury  to  themselves,  or  to  the  fabric  of  the  building;  and, 
secondly,  in  the  object  and  purpose  of  the  annexation,  "  whether  it 
was  for  the  permanent  and  substantial  improvement  of  the  dwelling, 
in  the  language  of  the  civil  law,  perpelui  usus  causd,  or  in  that  of 
the  year-book,  pour  un  profit  del  inheritance,  or  merely  for  a  temporary 
purpose,  or  the  more  complete  enjoyment  and  use  of  it  as  a  chattel." 
Applying  that  criterion  to  the  present  case,  it  is  plain  that  the  thresh- 
ing machine  and  staddles  were  annexed  to  the  soil  for  the  purpose  of 
being  more  conveniently  used  as  chattels,  and  not  to  increase  the 
beneficial  enjoyment  of  the  soil.  Davis  v.  Jones,  2  B.  &  Aid.  165; 
2  Smith's  Lead.  Cases,  114 ;  notes  to  Elwes  v.  Maw,  13  Mee.  &  W. 
174 ;  and  Amos  on  Fixtures,  2,  where  all  these  cases  are  collected. 
Foley  v.  Addenbrooke,  3  East,  28,  shows  that  merely  removing  such 
brickwork  as  is  necessary  to  separate  the  chattel,  is  no  injury  to  the 
reversion.  The  custom  of  the  country  may  also  determine  whether 
these  things  are  removable.  Oulling  v.  Tutfnal,  Bull.  N.  P.  34  ;  Pen- 
ton  v.  Robart,  2  East,  88,  and  Vin.  Abr.  tit  <  Executors,'  V.  pi.  74. 
Then  the  plaintiff  cannot  recover  under  the  count  in  trover,  according 
to  Gordon  v.  Harper,  where  furniture  let  with  a  house  for  a  term  was 
taken  in  execution  during  the  term,  and  it  was  held  that  the  landlord 
having  parted  with  the  right  of  possession  could  not  sue  in  trover. 
The  proposition  as  to  the  loppings  of  trees  belonging  to  the  owner  of 
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the  inheritance,  is  not  disputed,  because  they  are  part  and  parcel  of 
the  freehold  itself,  not  chattels  annexed  to  it  for  the  purpose  of  being 
so  used.  In  Farranl  v.  Thompson,  the  tenant  himself  had  by  his  own 
act  severed  the  chattel  from  the  freehold,  and  thereby  had  determined 
his  qualified  right  to  use  it  in  a  particular  way,  viz.,  as  annexed  to  the 
freehold.  His  right  to  it  was,  therefore,  at  an  end,  and  the  right  of 
the  landlord  attached.  But  if  the  Severance  is  the  act  of  a  stranger, 
the  tenant's  right  is  not  affected  by  it.  See  Amos  and  Ferard  on 
Fixtures,  p.  223.  Here,  if  the  defendant  is  not  the  tenant,  his  act  in 
removing  these  things  cannot  be  complained  of  in  trover  by  the 
plaintiff,  the  landlord.  If,  on  the  other  hand,  he  is  the  tenant,  he  had 
a  right  to  remove  them,  and  the  issue  raised' on  the  tenancy  of  May 
must  be  found  for  him. 

Our.  ado*  vuli. 

Judgment  was  now  delivered  by 

Coleridge,  J.  This  was  an  action  for  an  injury  of  the  rever- 
sionary estate  of  the  plaintiff,  in  premises  occupied  by  a  tenant  of  the 
name  of  James  May,  by  removing  some  staddles,  a  threshing  machine, 
and  a  granary.  There  was  also  a  count  in  trover.  The  defendant 
pleaded,  first,  not  guilty ;  secondly,  to  the  first  count,  that  the  closes 
were  not  in  the  occupation  of  the  tenant,  the  reversion  belonging  to 
the  plaintiff;  and,  thirdly,  to  the  count  in  trover  a  denial  of  the  pos- 
session. It  appeared  that  the  plaintiff  had  purchased  the  premises  in 
question  from  the  devisees  in  trust  of  one  Thomas  Cottrell,  deceased, 
the  father  of  the  plaintiff,  and  the  premises  had  been  conveyed  to  the 
plaintiff  by  a  deed  dated  the  25th  of  March,  1852,  to  which  the  defend* 
ant  was  a  party  as  one  of  the  devisees.  The  plaintiff  demised  the 
premises  to  James  May  immediately  after  the  conveyance,  and  the 
defendant  had  removed  the  staddles,  threshing  machine,  and  granary, 
from  the  premises  after  the  demise  to  May.  The  defendant  had  been 
in  the  occupation  of  the  farm  at  the  time  of  the  conveyance,  and  an 
attempt  was  made  .to  set  up  a  right  to  remove  by  him  as  outgoing 
tenant,  and  some  evidence  of  a  custom  to  remove  such  articles  was 
given.  This  claim,  on  the  defendant's  part,  appeared,  however,  to  be 
entirely  without  foundation.  The  deed  which  the  defendant  had 
executed  as  a  conveying  party  conveyed  the  land  and  all  fixtures, 
and  it  appeared  that  the  erections  had  been  put  on  the  land  by  the 
defendant's  father,  who  had  subsequently  become  owner  in  fee,  and 
under  whose  will  the  title  had  come  to  the  defendant  The  defend- 
ant, therefore,  clearly  could  not  set  up  any  right  to  remove  any  of 
the  articles  as  fixtures  removable  by  an  agricultural  tenant  The 
land  and  everything  attached  to  the  land  passed  by  the  deed,  and 
there  was  no  tenant  right  to  remove  any  of  the  articles  in  ques- 
tion. 

The  real  question  in  the  cause,  therefore,  was,  whether  all  or  any 
of  the  articles  in  question  passed  by  the  conveyance.  This  must  be 
determined  by  reference  to  the  words  of  the  conveyance,  and  the  na- 
ture of  the  respective  articles.    The  words  used  in  the  conveyance 
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are  primd  facie  applicable  to  real  property  only.  They  convey  all  that 
messuage,  tenement,  or  farm-house,  with  the  barn,  stables,  and  other 
appurtenances  thereto  belonging,  and  all  the  several  closes,  which  are 
afterwards  enumerated,  all  which  farm,  lands,  hereditaments,  and  pre* 
mises,  were  known  by  a  description  contained  in  a  schedule  to  the 
deed  annexed,  and  the  site  thereof  shown  in  a  plan  on  the  deed,  with 
the  rights,  members,  and  appurtenances  thereto  belonging,  and  all 
fixtures,  trees,  ditches,  fences,  &c  The  staddles  were  erections  for  the 
purpose  of  supporting  ricks,  and  were  stone  pillars  mortared  to  a 
foundation  of  brick  and  mortar  let  into  the  earth  with  stone  caps 
mortared  on  the  pillars ;  and  it  is  clear  that  such  erections  would 
pass  under  the  conveyance  either  as  part  of  the  land  or  as  fixtures. 
The  threshing  machine  was  fixed  by  bolts  and  screws  to  posts  which 
were  let  into  the  ground,  and  the  machine  could  not  be  got  out  with- 
out disturbing  some  of  the  soil,  and  being  so  attached  to  the  land 
would  clearly  pass  under  the  conveyance.  It  was  contended  that  the 
first  count  was  inapplicable  to  the  removal  of  these  articles,  as  they 
could  be  removed  without  real  injury  to  the  inheritance,  and,  there- 
fore, that  there  was  no  injury  to  the  reversionary  estate.  As  they 
were  really  attached  to  and  part  of  the  land,  their  removal  was  clearly 
an  injury  to  the  reversionary  estate  as  a  removal  of  so  much  of  the 
land. 

The  question  as  to  the  granary  involves  more  difficulty.  It  ap- 
peared to  be  laid  on  a  wooden  foundation  supported  by  staddles,  and 
it  lay  upon  them  in  the  same  manner  that  the  ricks  lay  upon  the  rick 
staddles.  The  part  above  the  stone  caps  was  wood,  with  a  tile  root 
In  removing  this  granary  the  caps  of  the  staddles  and  the  upright 
stones  were  taken  away ;  but  it  appeared  that  it  was  not  attached, 
except  by  its  weight,  to  the  staddles,  as  it  was  proved  that  by  suf- 
ficient power  it  might  have  been  lifted  from  the  staddles  without 
disturbing  them.  We  think  that  we  are  bound  by  the  authorities  to 
consider  such  an  erection  as  a  mere  chattel,  and  neither  as  part  of  the 
land  nor  affixed  to  the  freehold.  In  Cutting  v.  Tktfnal,  a  barn  erected 
on  pattens  or  blocks  of  wood,  but  not  itself  affixed  in  or  near  to  the 
ground,  was  held  to  be  removable.  The  custom  of  the  country  was 
relied  on  in  that  case,  as  making  such  erections  removable  by  an  out* 

Sing  tenant ;  but  Lord  Ellenborough,  in  the  great  case  of  Elwes  v. 
aw9  in  referring  to  Culling'  v.  Tuffnal^  treats  the  barn  as  having 
been  clearly  removable  without  any  custom,  because  it  was  not  a 
fixture  at  all,  as  not  being  fixed  in  or  to  the  ground.  In  Wansborough 
v.  Maton,  it  was  decided  that  a  barn  resting  by  its  mere  weight  on  a 
brick  foundation  was  not  a  fixture,  but  was  a  mere  chattel,  for  which 
trover  might  be  brought  Patteson,  J.,  referred  in  that  case  to  The 
Xing  v.  Olley,  where  it  was  held  that  a  windmill  resting  by  mere 
weight  on  a  foundation  of  brick  was  not  a  part  of  the  freehold  so  as 
to  contribute  to  the  value  of  the  tenement  In  The  King  v.  the  Inr 
habitants  of  Londonthorpe,  6  Term  Rep.  377,  it  was  held  that  a  wind- 
mill not  attached  to  the  ground,  but  constructed  on  crosstrees  laid 
upon  brick  pillars,  but  not  attached  thereto,  was  a  mere  chattel  On 
these  authorities,  we  think  that  the  granary  in  question  must  be 

13* 
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treated  as  a  mere  chattel,  and  not  as  a  part  of  the  land,  nor  as  so 
affixed  to  the  freehold  as  that  its  severance  would  give  a  cause  of 
action  for  injury  to  the  reversionary  estate  in  the  land,  the  subject  of 
the  first  count 

It  has  been  suggested,  however,  that  it  might  pass  as  a  chattel  un- 
der ihe  word  " fixtures"  in  the  conveyance,  and  it  is  said  that  the  red 
mark  in  the  plan,  showing  the  site  of  the  granary,  tends  to  prove  that 
it  was  intended  so  to  pass.  The  word  "  fixtures,"  though  properly 
applicable  to  something  annexed  to  the  freehold,  is  sometimes  used 
in  a  larger  sense.  Sheen  v.  Richie,  5  Mee.  &  W.  182,  where  it  is 
said  by  Parke,  B.,  it  does  not  necessarily  follow  that  the  word  "  fix- 
tures "  must  import  things  affixed  to  the  freehold,  nor  has  the  word 
necessarily  acquired  that  legal  sense.  It  is  a  very  modern  word,  and 
is  generally  understood  to  comprehend  any  article  which  a  tenant 
has  a  power  of  removing.  It  may  be  doubtful  whether  the  word 
"  fixtures,"  as  used  in  this  conveyance,  immediately  followed  by  the 
words  "  trees,  ditches,  and  fences,"  and  without  there  being  any  other 
words  in  the  conveyance  denoting  any  intention  of  passing  chattels, 
can  be  construed  as  sufficient  to  pass  the  granary  as  a  mere  chattel 
The  plan  is  said  in  the  deed  to  show  the  site  of  the  premises,  and  the 
site  of  the  granary  was  stated  in  the  argument  to  be  marked  in  red 
ink;  and  no  doubt  the  permanent  erections,  and  the  staddles  on 
which  the  granary  rested,  would  pass,  but  it  is  not  so  clear  that  a 
mere  chattel  resting  on  such  a  site  would  pass.  Considering,  how- 
ever, that  this  article  was  put  up  so  long  ago  by  a  party  who  became 
owner  of  the  freehold,  that  it  seems  to  have  been  always  demised  with 
the  freehold,  and  remembering  that  the  word  " fixtures"  is  capable  of 
the  larger  meaning  pointed  out  in  the  case  we  have  referred  to  from 
the  Court  of  Exchequer,  and  considering  that  the  red  mark  seems  to 
include  the  granary,  we  should  have  been  disposed  to  hold  that  it 
might  have  passed  as  a  chattel,  if  we  had  found  that  either  count 
could  be  supported  on  that  supposition.  The  first  count,  for  injury 
to  the  reversionary  estate  in  the  land,  is  clearly  not  applicable  to  the 
abstraction  of  a  chattel,  and  the  count  in  trover  seems  inapplicable, 
according  to  the  case  of  Gordon  v.  Harper,  as  the  possession  of  the 
chattel  for  the  term  was  in  May  at  the  time  of  the  removal  We 
think,  therefore,  that  the  verdict  should  be  reduced  by  the  value  of  the 
granary,  which  was  separately  assessed  by  the  jury  at  20/. 

Rule  absolute,  for  reducing  ihe  verdict  from  30/.  to  10/. 
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John  Talus  v.  Frederick  Tallis.1 

January  12, 1853. 

Agreement  in  Restraint  of  Trade  —  Reasonableness. 

A  declaration  in  covenant  recited  that  plaintiff  and  defendant  bad  been  partners  as  publishers 
of  books,  and  that  part  of  their  trade,  called  the  Canvassing  Trade,  consisted  in  publishing 
books  in  numbers,  and  employing  travellers  to  sell  such  books  by  canvassing  for  purchasers. 
Bv  indenture,  dissolving  the  partnership,  it  was  agreed  that  plaintiff  should  retain  the 
whole  of  the  partnership  stock,  and  should  indemnify  defendant  against  all  liabilities,  and 
pay  him  a  large  sum  of  money.  Defendant  (inter  alia)  covenanted  not  directly  nor  indi- 
rectly to  be  concerned  in  the  canvassing  trade  in  London  or  within  150  mike  of  the  General 
Post-Office,  nor  in  Dublin  or  Edinburgh  or  within  fifty  miles  of  either,  nor  in  any  town 
in  Great  Britain  or  Ireland  in  which  plaintiff  or  his  successors  might  at  the  time  have  an 
establishment,  or  might  have  had  one  within  the  six  months  preceding.  Breaches :  that 
defendant  was  engaged  in  the  trade  within  150  miks  of  the  General  Post-Omoe,  and  also 
in  Manchester  and  Liverpool,  in  which  towns  plaintiff,  at  the  time  of  the  breaches,  had 
establishments.    Pleas,  to  both  sets  of  breaches:  that  there  were  numerous  works  which 

Slaintiff  did  not  publish,  and  had  no  intention  of  publishing,  and  that  many  such  might 
e  published  with  advantage  to  the  public,  by  defendant,  and  without  injury  to  plaintiff: 
that  the  canvassing  trade  applied  to  all  such  books ;  and  that  the  restraint,  as  to  the 
canvassing  trade  as  applicable  to  such  works,  was  unreasonable :  verification.  Demurrer, 
(amongst  other  grounds,)  because  the  plea  referred  matter  of  law  to  the  jury. 

Held:  That  the  declaration  was  good,  it  not  appearing  that  the  restraint  was  unreasonable. 

Hdd,a.ho,  that  the  pleas  were  bad  in  substance,  as  the  facts  disclosed  did  not  show  that  the 
restraint  was  unreasonable. 

Qucere  whether  if  the  facts  had  so  shown,  the  pleas  would  have  been  bad  m  form. 

The  question  whether  a  contract  is  void  as  contrary  to  public  policy,  is  for  the  court,  when 
the  circumstances  raising  the  question  are  conceded :  and,  lemble,  that  the  plaintiff  in  his 
declaration,  or  the  defendant  m  his  plea,  may  introduce  averments  of  circumstances  for 
the  purpose  of  maintaining  either  side  of  that  proposition. 

Covenant.  The  declaration  recited  that  plaintiff  and  defendant, 
"  for  a  long  space  of  time,  to  wit,"  &c*>  "  before  the  making  the  in- 
denture thereinafter  mentioned,  carried  on  the  trade  or  business  of 
publishers  of  books  and  other  publications  in  copartnership,  and, 
among  other  parts  and  branches  of  the  said  trade  or  business,  a  cer- 
tain part  or  branch  thereof  known  and  distinguished  as  the  Canvass- 
ing Trade ;  which  said  part  or  branch  consisted  in  printing  and  pub- 
lishing works  and  books  in  different  numbers,  parts,  or  divisions,  some 
of  which  works  and  books  consisted  of  the  works  of  deceased  authors 
in  which  works  copyright  had  ceased ;  and  employed  canvassers  or 
persons  to  go  from  house  to  house  to  solicit  and  obtain  purchasers  and 
customers  for  the  same.  And  plaintiff  and  defendant  were,  during  the 
said  period,  engaged  in  the  said  canvassing  trade  in  and  throughout  the 
different  cities,  towns,  and  places  in  Great  Britain  and  Ireland ;  and 
also  plaintiff  and  defendant,  during  the  said  period,  were  wont  and 
accustomed  to  have  depots  for  their  said  books  and  publications,  and  to 
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employ  persons  as  their  agents  for  the  purpose  of  carrying  on,  and  by 
means  of  such  agents  carried  on,  their  said  trade  or  business  of  pub* 
Ushers  in  very  many,  to  wit,  thirty  cities,  towns,  and  places  in  Great 
Britain  and  Ireland,  very  many  thereof,  to  wit  twenty-five,  being  in 
England  and  Wales,  at  a  greater  distance  than  one  hundred  and  fifty 
miles  from  the  general  post-office  in  London,  and  others  thereof,  to 
wit,  five,  being  in  Scotland  and  Ireland,  respectively,  at  a  greater  dis- 
tance than  fifty  miles  from  the  cities  of  Edinburgh  and  Dublin 
respectively :  which  said  agents  not  only  sold  and  disposed  the  said 
books  and  publications  so  published  by  plaintiff  and  defendant,  but 
provided  and  supplied  the  said  canvassers  with  the  said  works  and 
publications,  and  superintended  them  in  their  canvass ;  and  a  part 
of  the  property  of  the  said  partnership,  mentioned  in  the  said  inden- 
ture and  retained  by  plaintiff  as  hereinafter  mentioned,  consisted 
of  works  or  publications  provided  for  and  intended  to  be  sold  by 
plaintiff  and  defendant  as  such  copartners  in  the  said  part  or 
branch  called  the  canvassing  trade,  throughout  Great  Britain  and 
Ireland,  and  plates,  stereotypes,  and  other  materials  for  the  printing 
and  illustrating  of  such  works  and  publications ;  and  also  in  part  of 
books  and  publications  in  the  possession  and  custody  of  the  said 
several  agents  for  sale  by  them  as  such  agents  for  plain  tiff  and  defend- 
ant, as  such  copartners  as  aforesaid,  and  for  supplying  the  said  can- 
vassers on  their  account  And  thereupon,  to  wit,  on  "  &c.,  "  by  a 
certain  indenture  made  between  the  plaintiff  of  the  one  part  and  the 
defendant  of  the  other  part "  (profert) ;  after  reciting  that  the  plain- 
tiff and  defendant  had,  for  about  seven  years  then  last  past,  carried 
on  the  trade  or  business  of  publishers  in  copartnership  upon  equal 
terms,  and  that  it  had  been  agreed  between  the  said  parties  that  the 
said  partnership  should  be  dissolved  as  from  the  31st  day  of  Decem- 
ber then  last,  upon  certain  terms  therein  particularly  mentioned,  and 
that,  upon  making  the  payment  of  2,500/.,  the  said  plaintiff  should 
retain  the  whole  of  the  partnership  property  and  should  indemnify 
the  defendant  from  all  debts  due  from  the  said  firm  or  partnership, 
including  a  certain  debt  due  to  the  estate  of  one  John  Tallis,  de- 
ceased, which  last-mentioned  debt  was  claimed  and  demanded  as 
being  and  consisting  of  a  sum  of  15,2122.  145.  7  SAcL ;  and  that  the 
plaintiff  had,  before  the  execution  of  the  said  indenture,  paid  to  the 
defendant  the  said  sum  of  2,500/.,  and,  by  a  warrant  of  attorney  and 
certain  promissory  notes,  had  secured  the  payment  to  the  defendant 
by  the  plaintiff  of  the  sum  of  7,750/.,  by  twenty-three  equal  instal- 
ments of  325/.,  and  one  of  275/.,  on  every  17th  day  of  May,  17th  day 
of  August,  17th  day  of  November,  and  the  17th  day  of  February, 
thenceforth  ensuing,  until  the  whole  of  the  said  sum  should  be  paid 
and  interest  thereon  after  the  rate  of  five  pounds  per  cent  per  annum 
at  certain  periods  therein  mentioned  ;  which  said  sum  of  7,750/.  was 
thereby  admitted  by  him,  the  defendant,  to  be  the  whole  of  the  inte- 
rest, with  the  said  sum  of  2,500/.  so  paid  as  aforesaid,  of  him  the 
said  defendant  in  the  said  partnership :  and  that  the  said  parties,  for 
the  better  and  more  full  explanation  and  manifestation  of  their 
arrangements  and  agreements  in  the  premises,  and  corroborating  and 
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confirming  the  same,  and  carrying  the  same  into  full  and  complete 
effect,  had  agreed  to  enter  into  the  covenants  and  engagements  on 
their  parts  thereinafter  expressed  and  contained :  the  plaintiff,  amongst 
other  things,  thereby  covenanted  with  the  defendant  that  he  would 
pay  the  said  several  promissory  notes,  and  also,  "  on  or  before  the 
15th  day  of  January  in  each  year,  pay  to  the  defendant,  his  execu- 
tors, administrators,  or  assigns,  interest  up  to  the  31st  day  of  Decem- 
ber in  each  and  every  year  thenceforth  ensuing  for  the  said  balance 
or  sum  of  7,7502.,  or  such  part  thereof  as  from  time  to  time  thereafter 
should  remain  due  and  unpaid ; "  "  and  that  the  plaintiff,  or  his  heirs, 
executors,  or  administrators,  would  also  pay,  satisfy,  and  discharge,  in 
exoneration  of  the  said  defendant,  and  his  heirs,  executors,  and  admi- 
nistrators, the  rent  or  rents  then  or  thereafter  to  accrue  due  or  payable 
in  respect  of  the  certain  leasehold  premises  therein  mentioned,  and 
all  debts  then  owing  by,  or  liabilities  already  incurred  by,  them  jointly, 
or  either  of  them,  on  account  of  or  in  relation  to  or  for  the  purposes 
of  the  said  copartnership  business,  and  also  the  aforesaid  alleged  debt 
so  claimed  to  be  due  to  the  estate  of  the  said  John  Tallis,  deceased, 
and  consisting  of  the  particulars  thereinbefore  recited ;  and  that,  in 
case  the  plaintiff,  his  executors,  administrators,  or  assigns,  should  asso* 
ciate  himself  or  themselves  in  partnership  with  any  person  or  persons 
for  the  purpose  of  carrying  on  business  with  or  by  means  of  the  said 
joint  or  copartnership  assets,  or  the  assets  which  might  be  acquired 
by  him  or  them  in  substitution  for  the  same,  then  the  plaintiff,  his 
heirs,  executors,  or  administrators,  should  and  would  give  such  incom* 
ing  partner  or  partners  full  notice  of  the  said  indenture,  and  procure 
such  person  or  persons  to  assume  and  adopt  in  writing  the  then  lia* 
bilities  of  the  plaintiff,  or  his  heirs,  executors,  or  administrators,  to  the 
defendant,  his  executors,  administrators,  or  assigns,  in  virtue  of  those 
presents  and  the  aforesaid  promissory  notes  and  warrant  of  attorney, 
at  the  commencement  of  any  such  new  partnership.  And  the  said  de- 
fendant, amongst  other  things,  did,  by  the  said  indenture,  covenant  with 
and  to  the  plaintiff  in  manner  and  words  following,  that  is  to  say: 
that  he,  the  said  Frederick  Tallis,  should  not  nor  would,  at  any  time 
or  times  thereafter,  use,  exercise,  or  carry  on  that  part  of  the  trade  or 
business  of  a  publisher  usually  known  and  distinguished  as  the  Can- 
vassing  Trade,  or  any  part,  branch,  or  portion  of  the  same,  nor  be 
concerned,  interested,  or  engaged,  directly  or  indirectly,  and  either  by' 
the  employment  of  capital  or  the  rendering  of  service,  and  either  in 
partnership  or  under  any  trust,  secret,  or  other  management,  or  device 
whatsoever,  in  the  said  canvassing  trade,  within  the  city  of  Lqndon 
or  the  counties  of  Middlesex  and  Surrey,  dt  either  of  them,  or  within 
the  distance  of  one  hundred  and  fifty  miles  from  the  general  post- 
office  in  London,  or  in  the  cities  of  Edinburgh  and  Dublin,  or  either 
of  them,  or  within  fifty  miles  of  them  or  either  of  them,  or  in  any 
city,  town,  or  place  in  Great  Britain  or  Ireland  in  which  he,  the  said 
John  Tallis,  his  executors,  or  administrators,  or  his  or  their  successors 
in  the  said  business,  either  by  himself  or  themselves,  or  his  or  their 
agent  or  agents,  may,  at  such  time  or  times,  use,  carry  on  or  be  en- 
gaged in  the  said  trade  or  business  of  a  publisher,  or  any  departmentf 
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branch,  or  portion  thereof,  or  may,  within  six  months  next  preceding 
such  time,  have  so  used,  carried  on,  or  been  engaged  as  aforesaid,  or 
have  or  be  interested  in  any  establishment,  warehouse,  business,  or 
concern  for  the  carrying  on  of  the  said  canvassing  trade  or  business 
within  such  place  or  places  respectively ;  as  by  the  said  indenture, 
reference  "  &&  Averments  :  That,  before  and  at  the  time  of  making 
the  said  indenture,  and  at  the  several  times  hereinafter  mentioned,  it 
was  necessary  and  reasonable  for  the  protection  of  the  plaintiff  in 
the  said  trade  or  business  of  a  publisher  that  the  defendant  should 
not  use  or  exercise  that  part  of  the  trade  or  business  of  a  publisher 
usually  known  or  distinguished  as  the  canvassing  trade,  or  any  part, 
branch,  or  portion  of  the  same,  nor  be  concerned,  interested,  or  en* 
gaged,  directly  or  indirectly,  and  either  by  the  employment  of  capital 
or  the  rendering  of  service,  and  either  in  partnership  or  under  any 
trust,  secret,  or  other  management,  or  service  whatsoever,  in  the  said 
canvassing  trade,  within  the  city  of  London,  or  the  counties  of  Mid- 
dlesex  and  Surrey,  or  either  of  them,  or  within  the  distance  of  one 
hundred  and  fifty  miles  from  the  general  post-office  in  London,  or 
in  any  city,  town,  or  place  in  Great  Britain  in  which  he,  the  plaintiff, 
his  executors  or  administrators,  or  his  or  their  successors  in  the  said 
business,  either  by  himself  or  themselves,  or  his  or  their  agent  or  agents, 
might  use,  carry  on,  or  be  engaged  in  the  said  trade  or  business  of  a 
publisher,  or  any  department,  branch,  or  portion  thereof,  or  have  or  to 
be  interested  in  any  establishment,  warehouse,  business,  or  concern  for 
the  carrying  on  of  the  said  canvassing  trade  or  business  within  such 
place  or  places  respectively.  That,  although  plaintiff  hath  always, 
from  the  time  of  making  the  said  indenture  hitherto,  well  and  truly 
performed,  &c,  all  things  on  his  part  to  be  performed,  &c.,  according 
to  the  tenor,  true  effect,  and  meaning  of  the  said  indenture,  &c :  the 
declaration  then  contained  nine  breaches  for  carrying  on  the  trade, 
directly  and  indirectly,  in  London,  and  within  one  hundred  and  fifty 
miles  of  the  general  post-office.  Averment  that  plaintiff  had  an 
establishment  in  Manchester  and  in  Liverpool,  of  which  defendant 
had  notice.1     The  10th,   11th,  12th,  and  13th   breaches  were  for 


* April  29th,  1*52. 

It  is  not  a  general  rale  of  practice  that,  where  the  plea  traverses  an  allegation  in  the  declara- 
tion and  the  plaintiff  demure  to  the  plea,  he  will  be  pat  to  his  election  whether  the  demurrer 
shall  be  set  aside  as  frivolous  or  the  allegation  be  struck  oat :  though  this  will  be  done  if 
the  plaintiff's  pleading  appear  to  be  so  framed  as  to  entrap  or  unfairly  perplex  the 
defendant. 

Bo  AeW,  before  stat  15  &  16  Vict  c  76. 

A  similar  allegation  in  the  declaration,  as  originally  framed,  was  traversed  by  the 
fifteenth  plea.  The  plaintiff  demurred  to  this  plea,  on  the  ground  that  there  "  was 
equally  a  breach  of  covenant,  whether  the  defendant  had  notice  or  not."  The  defend* 
ant  took  out  a  summons,  calling  upon  the  plaintiff  to  show  cause  why  the  demurrer 
M  should  not  be  set  aside  as  frivolous  and  irregular,  or  why  the  allegation  of  notice  con- 
tained in  the  declaration,  and  to  which  the  said  fifteenth  plea  was  pleaded,  and  the  said 
fifteenth  plea,  and  the  demurrer  thereto,  should  not  be  struck  out,  the  said  allegation 
being  immaterial  and  surplusage  to  entrap  the  defendant."  The  summons  was  heard 
before  Pollock,  C.  B.,  who  dismissed  it    In  Easter  term,  1852. 
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directly  and  indirectly  carrying  on  the  trade  in  Manchester  and  Li- 
TerpooL 


W.  R.  Cole,  obtained  a  rule,  calling  on  the  plaintiff  to  show  cause  as  above,  and  also 
why  the  defendant  should  not  be  at  liberty  to  sign  judgment  for  want  of  a  replication 
to  the  fifteenth  plea,  and  why  a  joinder  in  demurrer,  which  had  taken  place  since  the 
dismissal  of  the  summons,  should  not  be  struck  out,  and  the  order  of  Pollock,  C.  B., 
be  rescinded. 

Dowdestoell  now  showed  cause.  The  argument  in  support  of  the  rule  will  be  that, 
if  the  demurrer  be  not  frivolous,  the  allegation  is  unnecessary.  But  the  plaintiff, 
though  he  denies  that  the  traverse  is  material,  is  not  bound  to  submit  to  the  risk  of  a 
demurrer  for  want  of  the  allegation.  Besides,  the  notice  may  be  important  as  influ- 
encing damages. 

[Lord  Campbell,  C.  J.  For  that  purpose,  the  fact  might  be  proved  without  being 
on  the  record.] 

Many  allegations  not  traversable  may  be  properly  introduced  into  the  declaration, 
as,  for  instance,  the  allegation  of  notice  to  the  defendant  in  a  declaration  against  the 
maker  of  a  promissory  note,  which  is  in'  the  form  given  by  the  Regula  Generalis  of 
Trin.  T.  1  W.  4,  (2  B.  &  Ad.  783.)  Whether  the  allegation  be  necessary  or  not  is 
open  to  argument ;  Vvse  v.  Wakefield,  6M.&  W.  442,  affirmed  in  Exchequer  Cham- 
ber, 7  M.  &  W.  126,  Com.  Dig.  Condition,  (L.  9,)  ib.  Pleader,  (C.  lb.)  The  defendant 
is  seeking  to  set  aside  his  own  proceedings  at  the  cost  of  the  plaintiff.  It  is  supposed 
that  Cults  v.  Surridge,  9  Q.  B.  1015,  authorizes  this  application.  But  there  the  judge 
at  chambers  thought  that  the  pleading  was  tricky,  and  the  court  would  not  interfere 
with  his  discretion :  here  the  judge  has  thought  the  pleading  proper ;  and  the  court 
will,  in  like  manner,  abstain  from  interfering.  If  the  defendant,  before  pleading,  had 
applied  to  have  the  allegation  struck  out,  the  plaintiff  at  least  might  have  obtained 
terms,  such  as  an  undertaking  not  to  bring  error.  It  may  be  questioned  whether  the 
judge  or  the  court  has  any  power  to  strike  out  the  allegation :  the  Regula  Generalis  of 
Trin.  TL  1  W.  4,  (2  B.  &  Ad.  783,)  is  clearly  inapplicable, 

W.  R.  Cole,  contra.  Cutis  v.  Surridge,  9  Q.  B.  1015,  cannot  be  distinguished  from 
this  case.  The  principle  of  that  decision  was,  that  where  an  allegation  is  immaterial  it 
may  be  struck  out,  and  where  it  is  material  a  demurrer  to  a  traverse  of  it  is  fri- 
volous. 

GfiGHTMAN,  J.     Why  did  you  traverse  ?] 
cause  it  rather  appears  that  the  allegation  is  material ;  if  the  plaintiff  thinks  so,  he 
should  join  issue,  and  not  demur. 

Lord  Campbell,  C.  J.  This  rule  must  be  discharged.  We  cannot  make  it  abso- 
lute unless  it  was  imperative  on  the  Lord  Chief  Baron  to  make  the  order  for  striking 
out  either  the  allegation  or  the  demurrer.  I  cannot  think  there  is  such  an  universal 
rule.  In  Cults  v.  Surridge,  9  Q.  B.  10 1 5,  it  was  thought  that  the  plaintiff's  course  had 
not  been  fair  and  bond  fide.  But  we  see  no  reason  for  thinking  so  in  this  case ;  there 
is  nothing  like  subtlety  of  pleading.  The  allegation  might  be,  and  I  think  was,  imma- 
terial ;  but  it  was  not  introduced  for  any  dishonest  purpose.  We  are  called  on  to  set 
aside  the  demurrer  as  frivolous ;  I  incline  to  think  that  4  is  good,  and  that  the  traverse 
is  bad,  the  want  of  notice  being  immaterial.  As  to  the  other  alternative,  the  striking 
oat  of  the  allegation,  I  do  not  think  that  in  this  state  of  things  we  should  be  justified  in 
making  the  order.  The  defendant  is  not  entitled  to  ask  this  after  taking  the  traverse', 
to  say  nothing  of  his  having  joined  in  demurrer.  I  mean  to  lay  down  no  general  rule  : 
the  matter  is  in  the  discretion  of  the  judge.  I  do  not  say  that,  if  the  Lord  Chief ^Baron 
had  made  such  an  order  here  as  was  made  in  CuW  ▼-  Surridae,  I  should  have  thought 
the  order  ought  to  be  set  aside.  But  he  tho"***  th**  no  ■«*  order  should  be  made: 
I  cannot  say  that  he  was  wrong,  and  ther*»re>  cannot  set  aside  his  order. 

Wiohtman,J.    ThU  is  an  app****  *  the  suinm^ 
prevent  the  plaintiff  from  taWog  *  «tep  which  by  the  c^dinary  rules  of  law,  he  is  en> 
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Plea  16.  To  the  first  nine  breaches,  "  except  so  far  as  the  same 
respectively  relate  to  any  thing  done,  or  alleged  or  supposed  to  have 
been  done,  by  defendant  within  the  city  of  London  and  the  counties 
of  Middlesex  and  Surrey,  or  any  or  either  of  them :  That,  before  and 
during  the  copartnership,  and  also  and  before  and  at  the  time  of  the 
date  and  making  of  the  indenture,  an  immense  number,  to  wit, 
500,000,  works  of  divers  authors  (before  the  respective  times  afore- 
said deceased)  had  been  printed  and  published  in  England,  the  copy- 
right  in  which  said  works  respectively  had  ceased  before  and  at  the 
respective  times  above  mentioned.  That  only  a  very  small  number 
of  the  works  above-mentioned,  in  which  the  copyright  had  ceased  as 
aforesaid,  to  wit,  ten  and  no  more,  were  printed  and  published,  or  re- 
printed and  published,  by  or  on  behalf  of  the  said  copartnership,  or 
of  the  plaintiff  and  defendant,  or  either  of  them,  before  the  date  and 
making  of  the  indenture.  That,  at  the  time  of  the  date  and  making 
of  the  indenture,  it  was  not  likely  or  probable,  nor  was  there  any  in- 
tention on  the  part  of  the  plaintiff,  that  the  plaintiff,  his  executors,  or 
administrators,  and  his  and  their  assigns  and  successors  in  the  said 
trade  or  business,  all  or  any  or  either  of  them,  would  or  should,  at 
any  time  or  times  thereafter,  either  alone  or  jointly  with  any  other 

titled  to  take.  The  court,  no  doubt,  will  interfere  when  it  is  perfectly  clear  that  a  party 
is  attempting  to  take  an  unfair  advantage.  In  Cults  v.  Surridge,  it  was  thought  that 
the  plaintiff  was  attempting  to  entrap  the  defendant :  but  everything  turns  on  the  par- 
ticular case.  Here  it  would  be  difficult  to  make  the  rule  absolute  without  contradict- 
ing Mr.  Cole's  view  that  the  traverse  may  be  material:  the  court  must  be  perfectly 
satisfied  that  it  is  immaterial,  before  striking  it  out  I  myself  incline  to  think,  with  my 
lord,  that  it  is  immaterial.  But  we  cannot  interfere  without  being  satisfied  that  the 
Lord  Chief  Baron,  on  all  the  facts  before  him,  was  wrong.  In  Clots  v.  Surridge,  9  Q. 
B.  1015,  we  supported  the  view  taken  by  the  judge  at  chambers. 

(Ehle,  J.,  was  absent) 

Crompton,  J.  I  quite  agree.  .  If  Cutts  v.  Surridge  is  to  be  understood  as  laying 
down  the  general  rule  that,  when  an  allegation  is  traversed  and  the  traverse  demurred 
to,  either  the  demurrer  is  to  be  set  aside  as  frivolous  or  the  allegation  is  to  be  struck 
out,  I  should  not  agree  with  the  decision.  I  do  not  agree  with  the  reasons  assigned  for 
it;  and  I  think  the  practice  suggested  would  be  wrong.  The  demurrer  here  appears 
to  me  to  be  good :  but,  on  the  other  hand,  can  we  at  this  stage  say  that  the  allegation 
is  to  be  struck  out?  I  am  not  aware  that  such  a  course  has  ever  been  taken  except 
where  the  pleading  has  been  scandalous  or  prolix.  It  would  be  very  dangerous  if  we 
were  to  oblige  a  party  to  alter  his  declaration  under  terror  of  having  his  demurrer  held 
frivolous.  There  may  be  a  writ  of  error.  It  seems  to  have  been  assumed  that  the 
judge  at  Nisi  Prius  would  treat  the  allegation  as  admitted  if  it  was  not  traversed :  but 
the  consequence  does  not  follow. 

Lord  Campbell,  C.  J.  The  ordinary  practice  is  that  a  rule  to  set  aside  a  judge's 
order  must,  if  discharged,  be  discharged  with  costs.  But  Cutts  v.  Surridge  so  nearly 
resembles  the  present  case,  that  we  give  no  costs. 

Rule  discharged,  without  costs. 

The  demurrer  was  argued  in  Triniu  term,  (May  28th,)  1852,  before  Lord  Camp- 
bell,  C.  J.,  Coleridge,  Erle,  and  Crouton,  Jj.,  by  Hugh  Hill  for  the  plaintiff 
ud^nmtoettfor  the  defendant:  when,  the  con*  having  pointed  out  that  the  declara- 
tion, as  then  framed,  did  not  accurately  meet  the  plaimtHPs  case,  HOI  elected  to  amend: 
attd  the  declaration  was  remodelled  as  it  appears  in  tfo>  text 
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person  or  persons,  print  or  reprint  and  publish  the  residue  of  the 
works  above-mentioned,  in  which  the  copyright  had  ceased  as  afore- 
said, or  any  or  either  of  them,  save  and  except  only  a  very  small 
number,  to  wit,  ten.  That  a  large  number  and  proportion  of  the  said 
residue  of  the  said  works,  other  than  and  beside  what  there  was  any 
intention  or  likelihood  or  probability  of  being  printed  or  reprinted  and 
published  as  last  aforesaid,  to  wit,  one  thousand  thereof,  might  have 
been  printed  or  reprinted  and  published  by  defendant  with  great  ad- 
vantage and  benefit  to  the  public,  and  to  the  subjects  and  inhabitants 
of  this  kingdom,  but  for  the  covenant  of  defendant  in  the  declaration 
mentioned.  That  the  canvassing  trade,  mentioned  in  the  covenant 
of  defendant,  extends  and  applies  to  all  works  and  books,  whether 
the  author  be  living  or  dead,  published,  by  any  person  or  persons 
whomsoever,  in  different  numbers,  parts,  or  divisions,  and  sold  by  can- 
vassers or  persons  employed  to  go  from  house  to  house  to  solicit  and 
obtain  purchasers  and  customers  for  the  same.  That,  before  and  dur- 
ing the  copartnership,  and  at  the  time  of  the  date  and  making  of  the 
indenture,  there  were  and  still  are,  a  large  number  of  cities,  towns, 
and  places,  to  wit,  &c.,  situate  and  being  out  of  the  city  of  London 
and  the  counties  of  Middlesex  and  Surrey,  and  each  of  them,  but 
within  the  distance  of  one  hundred  and  fifty  miles  from  the  general 
post-office  in  London,  within  which  said  cities,  towns,  and  places, 
respectively,  the  said  copartnership  had  not,  nor  had  the  plaintiff  and 
defendant,  or  either  of  them,  at  any  time  before  the  date  or  making 
of  the  indenture,  used  and  exercised,  or  carried  on,  by  themselves  or 
himself,  or  their  or  his  agents  or  agent,  the  trade  or  business  of  a  pub- 
lisher, or  any  department,  branch,  or  portion  thereof,  or  the  said  can- 
vassing trade,  or  any  part  thereof,  or  had  any  depot  or  other  place 
for  all  or  any  or  either  of  the  purposes  aforesaid.  That,  at  the  time 
of  the  making  of  the  said  indenture,  or  at  any  times  afterwards,  it 
'  was  not  reasonably  necessary  for  the  protection  of  the  plaintiff,  in 
the  said  trade  or  business  in  the  declaration  mentioned,  that  the  de- 
fendant should  not  at  any  time,  during  the  remainder  of  his  life,  use, 
exercise,  or  carry  on  that  part  of  the  trade  or  business  of  a  publisher, 
usually  known  or  distinguished  as  the  canvassing  trade,  with  respect 
to  such  of  the  said  works  firstly  above-mentioned,  in  which  the  copy- 
right had  ceased  as  aforesaid,  as  had  not  then  or  theretofore,  to  wit  at 
any  of  the  times  aforesaid,  been  printed  or  reprinted  and  published  by 
plaintiff,  either  alone  or  jointly  with  defendant,  or  any  other  person 
or  persons,  and  with  respect  to  which  there  never  was  nor  is  any  in- 
tention, or  likelihood,  or  probability,  that  plaintiff,  bis  executors  or 
administrators,  or  his  or  their  assigns  or  successors  in  the  said  trade 
or  business,  or  any  or  either  of  them,  ever  would  or  will  print  or  re- 
print and  publish,  either  alone  or  jointly  with  any  other  person  or 
persons,  or  with  respect  to  the  works  of  living  authors  never  printed, 
published,  or  sold  in  the  way  of  the  canvassing  trade,  or  intended  to  be 
printed,  published,  or  sold  in  the  way  of  the  cavassing  trade,  by  the 
plaintiff,  his  executors,  or  administrators,  or  his  or  their  assigns  or  suo- 
cessors  in  the  said  trade  or  business,  or  any  or  either  of  them,  alone  or 
jointly  with  any  other  person  or  persons,  or  with  respect  to  the 
vol.  xviii.  14 
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cities,  towns,  and  places  respectively  above-mentioned.  Wherefore 
the  covenant  of  the  defendant,  in  the  declaration  mentioned,  so  far  as 
it  applies  or  relates  to  the  respective  causes  of  action  in  the  introduc- 
tory part  of  this  plea  mentioned,  and  to  which  this  plea  is  pleaded, 
was  and  is  void  in  law.     Verification. 

There  was  a  similar  plea  to  the  10th,  11th,  12th,  and  13th  breaches. 

Demurrer  to  each  plea,  assigning  as  cause  (amongst  others)  that 
the  pleas  referred  a  question  of  law  to  the  jury.    Joinder  in  demurrer. 

The  case  was  argued  in  last  Michaelmas  term.1 

Dowdeswell  for  the  plaintiff.  The  pleas  are  bad  both  in  substance 
and  in  form ;  and  the  declaration  is  good.  A  covenant,  for  good 
consideration,  is  not  void  as  being  in  restraint  of  trade,  unless  the 
restraint  appears  to  be  greater  than  the  protection  of  the  covenantee 
can  reasonably  require.  Mitchelv.  Reynolds,  1  P.  Wms.  181 ;  s.  c.  1 
Smith's  Leading  Cases,  171,  is  the  leading  case  on  the  subject ;  and 
in  the  notes  to  that  case,  in  the  second  edition  of  Smith's  Leading 
Cases,  all  the  authorities  are  collected.  In  Hitchcock  v.  Coker,  6  A. 
&  E.  446,  overruling  the  judgment  of  Q.  B.  in  Hitchcock  v.  Coker,  6 
A.  &  E.  438,  TindaJ,  C.  J.,  in  delivering  the  judgment  of  the  Exche- 
quer Chamber,  says :  "  We  agree  in  the  general  principle  adopted  by 
the  court,  that,  where  the  restraint  of  a  party  from  carrying  on  a 
trade  is  longer  and  wider  than  the  protection  of  the  party  with  whom 
the  contract  is  made  can  possibly  require,  such  restraint  must  be  con- 
sidered unreasonable  in  law,  and  the  contract  which  would  enforce  it 
must  be  therefore  void."  In  the  present  case  the  nature  of  the  trade 
was  such  as  to  make  the  restraint  necessary  for  its  protection  exten- 
sive. It  is  a  trade  which  from  its  nature  is  carried  on  by  agents,  so 
as  to  be  exercised  over  extensive  limits ;  and  thus  a  restraint  even 
over  the  whole  kingdom  might  be  good.  Whittaker  v.  Howe,  3  Beav. 
383.  Further :  the  question,  whether  the  restraint  is  unreasonable,  is 
for  the  court ;  and  the  pleas  are  bad  in  form,  as  seeking  to  refer  that 
to  a  jury. 

[Lord  Campbell,  C.  J.  In  equity^  where  the  same  person  is  judge 
both  of  fact  and  law,  he  can  decide  whether  the  restraint  is  or  is  not 
unreasonable.  But  it  is  very  difficult  to  decide,  as  a  matter  of  law 
upon  the  record,  whether  the  restraint  in  a  particular  case  is  or  is  not 
reasonable.] 

Mallan  v.  May,  11  M.  &  W.  653,  668,  is  an  express  authority  on 
the  point.  There  Parke,  B.,  in  delivering  the  judgment  of  the  court, 
says :  "  We  need  hardly  add,  that  the  latter  part  of  the  seventh  plea, 
which  is  pleaded  to  that  breach,  is  bad,  for  the  cause  assigned  for  special 
demurrer.  It  attempts  to  leave  matter  of  law,  namely,  the  reasonable- 
ness or  unreasonableness  of  the  contract,,  to  the  jury.  This  is  clearly 
a  question  of  law,  and  was  decided  as  such  in  Davis  v.  Mason,  5  T. 
R.  118 ;  Horner  v.  Graves,  7  Bing.  735 ;  Proctor  v.  Sargent,  2  M.  & 
6.  20 ;  and  Chesman  v.  Nainby,  2  Stra.  739 ;  2  Ld.  Raym.  1456. 


*  November  12th  and  16th,  1852.    Before  Lord  Campbell,  C.  J.,  Coleridge, 
Wightmak,  and  Eble,  JJ. 
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[Erle,  J.  The  authorities,  before  HUchcock  v.  Coker,  6  A.  &  E. 
438,  apparently  treat  both  the  reasonableness  of  the  restraint  and  the 
adequacy  of  the  consideration  as  questions  of  law  for  the  court 
Lord  Abinger  expressed  an  opposite  view ;  and  in  HUchcock  v.  Cb- 
ker,&  A.  &  R  43b,  it  was  decided  that  the  court  was  not  to  consider 
the  adequacy  of  the  consideration.  It  always  seemed  to  me  a  diffi- 
culty, that,  if  the  court  is  to  decide  what  restraint  is  reasonable,  we 
must  judicially  determine  a  question,  the  solution  of  which  may  re- 
quire knowledge  both  of  the  statistics  of  the  trade,  and  of  the  geo- 
graphical situation  of  places. 

Lord  Campbell,  C.  J.  If  it  were  res  integral  I  do  not  see  the  ob- 
jection to  casting  on  the  defendant  the  burden  of  pleading  and 
proving,  as  a  fact,  that  the  restraint  was  more  than  was  reasonable.] 

Even  if  it  were  open  to  the  defendants  so  to  plead,  these  pleas  are 
bad  in  substance.  Supposing  all  that  is  averred  to  be  true,  the  pro- 
tection of  the  trade  purchased  by  the  plaintiff  requires  the  restraint. 
It  is  not  necessary,  in  these  cases,  to  show  that  the  party  insisting  on 
the  restriction  would  have  been  able  to  furnish  a  supply  of  the  article 
for  all  the  space  to  which  the  restriction  extends ;  it  is  enough  if  he 
might  In  Median  v.  May,  11  M.  &  W.  667,  the  court  say :  "  We 
conceive  that  it  would  be  better  to  lay  down  such  a  limit  as,  under 
any  circumstances,  would  be  sufficient  protection  to  the  interest  of 
the  contracting  party,  and  if  the  limit  stipulated  for  does  not  exceed 
that,  to  pronounce  the  contract  to  be  valid."  In  the  case  there,  that 
of  a  dentist,  many  circumstances  which  he  could  not  anticipate, 
might  arise,  making  a  larger  protection  necessary.  An  attorney  ought 
not  to  act  both  for  vendor  and  vendee ;  Sugd.  Vend.  &  P.,  11th  ed.  8 ; 
yet  the  two  may  reside  within  limits  not  thought  too  large  for  a 
restriction  prohibiting  another  attorney  from  practising.  A  surgeon 
and  apothecary  cannot  possibly,  in  a  populous  district,  supply  all  par- 
ties residing  within  a  circle  of  seven  miles'  radius ;  yet  this  distance 
is  not  held  unreasonable  for  the  restriction.  Sainter  v.  Ferguson,  7 
Com.  B.  716.  The  same  remark  applies  to  the  radius  of  five  miles 
in  Middlesex,  held  not  to  be  unreasonable  in  the  case  of  a  milkman. 
Proctor  v.  Sargent,  2  M.  &  G.  20.  It  may  well  be  that,  in  a  case  like 
the  present,  one  party  may  be  willing  to  sell,  and  the  other  party  to 
purchase,  so  much  of  a  trade  as  depends  on  a  particular  kind  of  pub- 
licity ;  yet  both  may  agree  that  the  vendor  shall  continue  his  private 
trade.  In  The  Master,  Sfc.,  of  The  Silk  Thr ousters  v.  Fremantee,  2 
Keb.  309,  mentioned  in  the  judgment  in  MUchel  v.  Reynolds,  1  P. 
Wms.  185,  the  by-law  imposing  the  restraint  was  held  to  be  goqjl 
upon  the  supposition  that  the  reason  given  for  it  was  true.  Wickens 
v.  Evans,  3Y.&J.  318,  is  a  very  strong  case ;  there  a  contract  was 
upheld  which  directly  stipulated  for  a  combination  to  check  the  com- 
petition of  strangers.  In  Chesman  v.  Nainby,  2  Str.  739,  the  restric- 
tion extended  to  half  a  mile  of  the  party's  then  house  or  of  any  house 
to  which  she,  her  executors  or  administrators,  might  remove.  Archer 
v.  Marsh,  6  A.  &  E.  959,  also,  is  a  strong  authority  for  the  plaintiff 
There  was  no  limitation  as  to  space  in  the  contracts  upheld  in  Gale 
v.  Reed,  8  East,  80,  and  Rannie  v.  Irvine,  7  M.  &  G.  969.    It  is  not 
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necessary,  in  the  present  case,  to  inquire  into  the  reasonableness  of 
the  whole  contract ;  the  stipulations  on  which  the  breaches  are  as- 
signed are  alone  material ;  this  appears  to  have  been  the  opinion  of 
the  court  in  WaUis  v.  Day,  2M.&  W.  273 ;  and  the  decision  in  Nichr 
oils  v.  Stretton,  10  Q.  B.  346.  See  Price  v.  Green,  16  M.  &  W.  346, 
in  Exch.  Ch.,  affirming  the  judgment  of  Exch.  in  Green  v.  Price,  13 
M.  &  W.  605,  to  the  same  effect  And,  as  to  the  particular  breaches 
here,  it  is  clear  that  the  restraint  is  reasonable.  In  Brybon  v.  White- 
head,  1  Sim.  &  S.  74,  on  the  sale  of  a  secret  relating  to  a  particular 
trade,  an  unlimited  restraint  upon  the  use  of  the  secret  was  held  good, 
though,  if  the  restraint  against  carrying  on  the  general  trade  any- 
where within  the  whole  kingdom  had  been  insisted  on,  it  would  not 
have  been  enforced*  Further,  even  supposing  this  to  be  a  question 
of  fact,  the  averment  in  the  declaration,  that  the  restriction  was 
necessary  and  reasonable  for  the  protection  of  the  plaintiff,  is  not 
traversed. 

W.  R.  Cole,  contra.  The  declaration  cannot  be  taken  as  alleging 
that  the  plaintiff  carried  on  business  throughout  the  kingdom.  It  is 
true  that  the  court  will  not  discuss  the  adequacy  of  the  consideration; 
but,  that  being  so,  the  plaintiff  cannot  rely  upon  the  largeness  of  the 
sum  paid  by  him.  The  covenant  of  the  defendant  may  be  divided 
into  six  heads ;  the  third  is  a  stipulation  that  the  defendant  will  not 
carry  on  the  business  within  one  hundred  and  fifty  miles  of  the  gene- 
ral post-office  in  London ;  the  sixth  is  a  stipulation  that  he  will  not 
carry  on  the  business  in  any  city,  town,  or  place  in  Great  Britain  or 
Ireland  in  which  the  plaintiff,  his  executors,  or  administrators,  or  his 
or  their  successors  in  the  business,  may  at  the  time  carry  on  the  trade, 
or  may  have  carried  it  on  within  the  six  months  preceding.  It  will 
be  sufficient  to  apply  the  objection  to  the  third  and  sixth  heads.  As 
to  the  third  head.  fclea  16,  after  excepting  (as  was  necessary  in  con- 
formity with  Price  v.  Greeny  16  M.  &  W.  346,  in  Exch.  Ch.,  affirming 
the  judgment  of  Exch.  in  Green  v.  Price,  13  M.  &  W.  695)  so  much 
of  the  first  nine  branches  as  relates  to  any  thing  done  in  London, 
Middlesex  or  Surrey,  states  that  there  are,  within  one  hundred  and 
fifty  miles,  towns  in  which  the  copartnership  bad  not  carried  on  busi- 
ness. Median  v.  May,  11  M.  &  W.  653,  may  be  fairly  taken  as  show- 
ing that  the  question  of  the  reasonableness  of  the  restriction  is  one 
of  law ;  the  defendant  therefore  could  not  safely  have  traversed  that 
averment  in  the  count  But  the  objection  is  on  the  record.  A  re- 
striction affecting  a  distance  of  more  than  ten  miles  has  not  been 
held  good,  in  any  authoritative  decision,  except  where  the  restriction 
has  been  qualified  as  to  the  subject-matter.  In  Bunn  v.  Guy,  4  East, 
190,  the  restriction  in  effect  applied  only  to  the  clients  of  the  con- 
tracting party ;  the  distance  (one  hundred  and  fifty  miles)  was  not 
adverted  to  at  all.  WhiUaker  v.  Howe,  3  Beav.  383,  cannot  be  con- 
sidered as  an  authority.  It  is  inconsistent  with  Ward  v.  Byrne,  5 
M.  &  W.  548;  and  it  appears  to  have  been  twice  questioned  by  Patte- 
son,  J.,  during  the  argument  in  Nicholls  v.  Stretton,  10  Q.  B.  353 ;  it 
is  questioned  also,  by  the  editors,  in  the  note  in  1  Smith's  Leading 
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Cases,  182  a.  (3d  ed.).  TRctou  v.  Evans,  3  Y.  &  J.  318,  was  cited 
in  Ward  v.  Byrne,  5E&W,  548,  and  must  be  considered  as  over- 
ruled by  that  case,  with  which  it  cannot  be  reconciled.  In  Bryson  v. 
Whitehead,  1  Sim.  &  8.  74,  there  was,  as  Parke,  B.,  points  out  in 
Ward  v.  Byrne,  5  M.  &  W.  557,  a  limit  of  space  introduced  into 
the  agreement  by  the  consent  of  the  parties.  In  Oale  v.  Reed, 
8  East,  80,  the  contract,  as  interpreted  by  the  court,  related  only 
to  such  friends  of  the  coTenantor  as  the  covenantee  should  choose 
to  trust  In  Ronnie  v.  Irvine,  7E&Q.  969,  the  agreement  related 
only  to  the  distance  of  a  mile  and  to  the  then  customers ;  and  there  the 
court  seemed  to  consider  that  the  restriction  would  have  been  bad  if 
it  must  have  been  understood  as  applying  to  a  great  distance.  In 
Price  v.  Green,  16  M.  &  W.  346,  in  Excb.  Cb.,  affirming  the  judg- 
ment of  Excb.  in  Green  v.  Price,  13  M.  &  W.  695,  it  was  conceded 
that  the  restriction  for  the  distance  of  600  miles  was  unreasonable 
and  void.  In  Horner  v.  Graves,  7  Bing.  735,  a  restriction  extending 
to  a  distance  of  one  hundred  miles  from  York  was  held  unreasonable 
in  the  case  of  a  dentist ;  but  in  Sainter  v.  Ferguson,  7  Com.  B.  716, 
a  restriction,  in  the  case  of  a  surgeon  and  apothecary,  extending  to 
the  distance  of  seven  miles  from  Macclesfield,  was  held  valid.  In 
that  case  Williams,  J.,  said :  "  It  lies  upon  the  plaintiff,  who  seeks  to. 
enforce  the  agreement,  to  show  that  it  is  not  an  unreasonable  re- 
straint of  trade."  The  restriction  which  was  upheld  in  Hitchcock  v. 
Coker,  6A.&E  438,  in  Exch.  Ch.,  reversing  the  judgment  of  K.  B., 
the  case  of  a  druggist,  was  for  a  distance  of  three  miles  from  Taun- 
ton ;  in  Proctor  v.  Sargent,  2  M.  &  G.  20,  the  case  of  a  cowkeepef 
and  milk-man,  the  restriction  was  for  a  distance  of  five  miles  from 
Northampton  Square  in  Middlesex;  and  this  was  supported;  in 
Pemberton  v.  Vaughan,  10  Q.  B.  87,  the  case  of  a  maker  and  seller 
of  ginger  beer,  the  restriction,  which  was  enforced,  was  for  a  distance 
of  a  mile  from  the  house  of  trade.  In  Nicholls  v.  Stretton,  10  Q.  B. 
346,  the  restriction  was  unlimited  as  to  space ;  and  it  was  considered 
to  be  good  as  to  present  and  past  clients  but  bad  as  to  fixture  ones. 
Malian  v.  May,  11  M.  &  W.  653,  was  the  case  of  a  dentist ;  and  it 
was  there  held  that  a  restriction  was  bad  which  extended  to  all  towns 
where  the  plaintiff  had  practised  before  the  expiration  of  the  defend- 
ant's service  under  him,  some  of  them  appearing  by  the  plea  to  be 
one  hundred  and  fifty  miles  from  others.  As  to  the  stipulation  under 
the  sixth  head,  this  is  bad,  according  to  Nicholls  v.  Stretton,  10  Q.  B. 
346,  inasmuch  as  it  is  unlimited  as  to  space,  and  extends  to  all  towns 
in  which  the  plaintiff,  or  his  successors,  may  hereafter  carry  on  business. 
The  plaintiff,  if  this  contract  were  upheld,  might  at  any  time  stop 
the  defendant  from  carrying  on  the  business  in  any  town,  by  simply 
sending  an  agent  thither.  This  is  clearly  more  than  can  be  necessary 
for  the  protection  of  the  plaintiff.  Further,  the  stipulations  under 
both  the  third  and  sixth  heads  are  bad,  as  comprehending  all  works 
which  may  be  hereafter  published. 

DowdesweU  replied. 

Our.adv.vutt* 
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Lord  Campbell,  C.  J.,  in  this  term,  (January  12tb,)  delivered  the 
judgment  of  the  court 

In  this  case  the  principal  question  is,  whether  the  covenant  of  the 
defendant,  restricting  him  from  carrying  on  the  business  of  a  can- 
vassing publisher  either  in  London  or  within  one  hundred  and  fifty 
miles  from  the  general  post-office,  or  in  Liverpool  or  Manchester, 
(these  being  the  places  in  respect  of  which  breaches  are  assigned,)  is 
void  on  the  ground  of  being  an  illegal  restraint  of  trade.  The  law 
relating  to  contracts  in  restraint  of  trade  has  been  altered  by  late  de- 
cisions. For  many  years  the  contract  was  void  unless  the  considera- 
tion was  adequate  to  the  restriction.  According  to  Parker,  C.  Jn  in 
MUchel  v.  Reynolds,  1  P.  Wms.  181,  the  court  was  to  see  that  it  was 
made  upon  a  good  and  adequate  consideration  so  as  to  be  a  proper 
and  useful  contract  But  in  Hitchcock  v.  Cokcr,  6  A.&E.  438,  it 
was  held  that  the  court  had  no  judicial  perception  of  the  ratio  of  the 
consideration  to  the  restriction ;  and  that,  if  there  was  a  legal  con- 
sideration of  value,  the  contract  ought  to  be  enforced  without  refer- 
ence to  the  quantum  of  that  value.  Also  in  Mitchel  v.  Reynolds, 
1  P.  Wms.  192,  it  is  said :  "  wherever  such  contract  stat  indifferenter, 
and  for  aught  appears,  may  be  either  good  or  bad,  the  law  presumes 
it  primd  facie  to  be  bad.'1  But,  according  to  the  tenor  of  the  later 
decisions,  the  contract  is  valid  unless  some  restriction  is  imposed  be- 
yond what  the  interest  of  the  plaintiff  requires ;  and  his  interest  has 
been  considered  to  extend  very  widely.  In  respect  of  time,  the  re- 
striction may  be  unlimited,  according  to  Hitchcock  v.  Coker, 6A.&E. 
438 ;  and,  though,  in  respect  of  space,  there  must  be  some  limit,  yet 
contracts  have  been  supported  where  the  area  of  exclusion  was  appa- 
rently greater  than  the  area  of  the  plaintiff's  practice.  In  Horner  v. 
Graves,  7  Bing.  744,  where  the  area  of  exclusion  from  practice  as  a 
dentist  was  a  circle  round  York  of  the  diameter  of  two  hundred 
miles,  in  giving  judgment  that  this  was  an  unnecessary  restriction,  it 
is  laid  down  :  "  unless  the  case  was  such  that  the  restraint  was  plainly 
and  obviously  unnecessary,  the  court  would  not  feel  itself  justified  in 
interfering."  And  in  Median  v.  May,  11  M.  &  W.  667,  where  exclu- 
sion from  the  practice  of  a  dentist  in  London,  although  containing 
above  a  million  of  inhabitants,  was  held  to  be  reasonable  and  valid, 
the  court  says :  *  It  would  be  better  to  lay  down  such  a  limit  as, 
under  any  circumstances,  would  be  sufficient  protection  to  the  inte- 
rest of  the  contracting  party,  and  if  the  limit  stipulated  for  does  not 
exceed  that,  to  pronounce  the  contract  to  be  valid."  Applying  these 
principles  to  the  present  case,  and  considering  that  the  plaintiff's 
business,  to  which  the  covenant  relates,  is  the  diffusion  of  books  pub- 
lished by  him  in  the  manner  alleged,  and  thus  is  almost  unconnected 
with  any  particular  locality,  we  cannot  find  that  the  exclusion  of  the 
defendant  from  London,  and  from  one  hundred  and  fifty  miles  round 
the  general  post-office,  and  from  Liverpool  and  Manchester,  was  un- 
reasonable ;  and  we  are  therefore  of  opinion  that  the  plaintiff  had 
a  good  cause  of  action  in  the  breaches  of  contract  which  he  has 
assigned. 

We  have  limited  our  judgment  to  the  parts  of  the  contract  to 
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which  these  breaches  relate,  because,  if  these  are  valid,  the  invalidity 
of  other  parts  of  the  contract  is  immaterial.  Mallan  v.  May,  11  M. 
&  W.  653.  Bat,  by  so  doing,  we  do  not  intend  to  suggest  doubts 
about  the  validity  of  the  other  parts  of  the  contract  not  now  under 
judgment 

The  question  raised  by  the  demurrer  to  the  pleas  remains  to  be  de- 
cided. And,  even  if  the  facts  therein  stated  are  taken  to  be  admitted 
by  the  demurrer,  and  that  the  reasonableness  of  the  restriction  in 
question  is  to  be  considered  with  reference  to  those  facts,  together 
with  the  facts  alleged  in  the  declaration,  still  we  think  the  pleas  bad. 
For,  although  the*  books  capable  of  republication  may  be  almost 
infinite,  still  the  number  of  subscribers  to  such  republications  coming 
out  in  numbers  is  limited ;  and,  although,  if  the  defendant's  books 
are  excluded,  it  does  not  follow  that  the  plaintiff's  books  would  be 
purchased,  still  we  cannot  ascertain  that  the  number  of  subscribers  to 
the  plaintiff's  books  would  not  be  diminished  if  the  defendant  com- 
peted with  him  by  offering  other  books,  especially  if  they  were  of 
a  similar  character.  And,  unless  the  defendant  made  it  plainly  and 
obviously  clear  that  the  plaintiff's  interest  did  not  require  the  defend- 
ant's exclusion,  or  that  the  public  interest  would  be  sacrificed  if  the 
defendant's  intended  publications  are  excluded,  according  to  the 
general  rule  before  referred  to,  we  ought  not  to  hold  the  contract 
void. 

The  facts  of  the  case  are  strong  to  show  that  the  general  rule  may 
be  well  applied  in  respect  of  the  present  defence.  The  defendant,  as 
retiring  partner,  was  probably  acquainted  with  the  business  to  which 
the  covenant  relates.  He  stipulated  for  and  obtained  a  large  price 
for  consenting  to  the  restriction ;  and,  as  far  as  we  can  perceive,  he 
is  endeavoring  to  keep  that  price  without  making  the  return  for  which 
it  was  paid ;  and  he  is  attempting  to  support  this  proceeding  on  the 
ground  that  the  public  interest  would  be  sacrificed  if  his  publications 
are  not  brought  out  It  is  clear  there  would  be  evil  if  the  law  justi- 
fied such  a  breach  of  contract ;  but  it  is  by  no  means  clear  there 
would  be  any  compensating  good  to  the  public  from  the  publications, 
intended  by  the  defendant  to  be  so  made  in  violation  of  his  promise 
to  the  plaintiff. 

As  we  have  come  to  the  conclusion  that  the  pleas  are  bad  though 
the  facts  stated  therein  are  assumed  to  be  true,  it  is  not  necessary  to 
consider  the  further  objection  to  them  on  account  of  referring  to  a 
jury  the  reasonableness  of  the  restriction,  which,  in  Mallan  v.  May, 
ll  M.  &  W.  653,  was  decided  to  be  matter  of  law  for  the  court.  We 
agree  that  the  question,  whether  the  contract  is  void  as  contrary 
to  public  policy,  is  for  the  judge,  when  the  circumstances  raising  the 
question  are  conceded.  Yet,  if  the  plaintiff  may  by  averment  of 
circumstances  not  appearing  on  the  contract  maintain  the  affirmative 
of  the  restriction  being  reasonable,  (which  has  been  mentioned  in 
some  judgments  on  this  point,)  it  seems  to  follow  that  the  defendant 
ought  to  have  corresponding  right,  by  averment  of  other  circum- 
stances, of  maintaining  the  negative  of  the  same  proposition ;  so  that 
pleas  upon  the  principle  of  those  demurred  to  ought  to  be  allowed. 
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However,  as  we  think  that  these  pleas,  if  allowed,  do  not  constitute 
a  defence,  the  point  of  form  need  not  be  further  adverted  to. 

Judgment  for  plaintiff. 


Northam  v.  Hurley.1 

February  5, 1853.  • 

Water course — Alteration  of  Channel — Action— Injury  — Declara- 
tion—  Deed  Settling'  Mode  of  User. 

By  a  deed  between  A,  owner  of  Greenacre,  and  B,  owner  of  Blackacre,  it  waf  agreed  that  A 
should  have,  during  the  first  ten  dayi  of  every  month,  for  the  purpose  of  irrigation,  all  the 
water  of  a  stream  which  flowed  through  Greenacre  into  Blackacre,  and  that  at  all  other 
times  the  water  should  be  under  the  control  and  at  the  disposal  of  B,hii  heirs  and  assigns, 
and  be  allowed  to  flow  in  a  free  and  uninterrupted  course  towards  and  into  Blackacre, 
through  a  channel  therein  particularly  described ;  and  that  the  owner  of  Greenacre  should 
cleanse  and  repair  the  said  channel,  with  liberty  to  B,  his  heirs,  &c,  to  do  so  on  his  de- 
fault:— 

Held,  that  this  deed  operated  as  a  grant  to  B,  of  an  easement  of  the  watercourse  therein  de- 
scribed at  all  times,  except  the  first  ten  days  of  each  month,  and  that  he  thereby  acquired 
a  right  in  respect  of  that  channel,  and  that  an  alteration  of  this  channel  was  an  injury  to 
his  right,  in  respect  of  which  B  might  maintain  an  action,  although  no  actual  damage  had 
occurred. 

Held,  also,  that  a  declaration  describing  the  right  as  an  easement  to  which  the  plaintiff  was 
entitled  by  reason  of  his  possession  of  Blackacre,  without  referring  to  the  deed,  was  suffi- 
cient 

Case  for  disturbance  of  a  watercourse. 

The  declaration  stated  that  the  plaintiff  was  possessed  of  a  close 
called  4th  Tanner's  meadow,  and  the  defendant  of  another  close  ad- 
joining the  close  of  the  plaintiff,  and  called  3rd  Tanner's  meadow,  in 
which  there  was  a  stream  called  Magelake  brook,  and  another  stream 
rising  in  a  close  of  the  defendant  called  2d  Tanner's  meadow,  and 
which  two  streams  united  together  in  the  said  2d  Tanner's  meadow, 
and  after  such  junction  ran  together  in  one  united  stream  through  3d 
Tanner's  meadow  in  a  direction  towards  the  plaintiff's  close,  and 
that  the  plaintiff  by  reason  of  his  possession  of  the  said  4th  Tanner's 
meadow  was  entitled  to  have  the  use  and  benefit  of  the  water  of  the 
said  united  stream ;  and  the  said  united  stream  long  before  and  until 
the  committing,  &c.,  ran  and  flowed,  and  of  right  ought  to  have 
run  and  flowed,  and  still  ought,  &c.,  from  and  out  of  the  said  close 
of  the  defendant  in  a  certain  direction,  and  through  and  along  a  cer- 
tain channel,  unto  and  into  the  said  close  of  the  plaintiff  for  the  wa- 
tering and  irrigation  of  this  said  close,  &c.,  at  all  times  of  the  year, 
except  the  first  ten  days  of  every  month  in  each  year.    Breach,  that 
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the  defendant  had  diverted  and  turned  the  course  of  the  said  stream, 
and  thereby  hindered  the  water  thereof  from  flowing  in  its  proper 
course  and  channel  in  the  direction  aforesaid,  as  of  right  it  ought  to 
have  run,  &c.,  and  thereby  wholly  deprived  the  plaintiff  of  the  use  and 
benefit  of  the  said  water  for  the  purpose  aforesaid. 

Pleas  — First,  not  guilty;  secondly,  that  the  plaintiff  was  not  pos- 
sessed of  the  said  close ;  thirdly,  that  the  plaintiff  was  not  by  reason 
of  his  possession  of  the  said  close  entitled  to  the  use  of  the  water 
modo  el  forma.  Issues  thereon.  There  were  other  issues,  which 
were  not  material  to  the  point  decided. 

At  the  trial,  at  the  Exeter  summer  assizes,  1852,  before  Martin, 
B.,  it  appeared  that  the  plaintiff  was  occupier  of  a  close  called  the 
4th  Tanner's  meadow,  as  tenant  to  one  Sylvanus  Fox.  The  defend- 
ant was  the  owner  of  three  adjoining  closes,  called  respectively,  the 
1st,  3d,  and  3d  Tanner's  meadows,  which  he  had  purchased  of  Henry 
Fox,  a  brother  of  Sylvanus  Fox.  The  stream  in  question,  before  the 
diversion  complained  of,  ran  through  the  2d  and  3d  Tanner's  mea- 
dow to  the  4th  Tanner's  meadow,  as  stated  in  the  agreement  next 
mentioned.  On  the  30th  of  September,  1838,  an  agreement  under 
seal  was  entered  into  between  Sylvanus  Fox  of  the  one  part  and  Henry 
Fox  and  four  other  brothers  of  the  other  part,  by  which,  after  reciting 
that  the  4th  Tanner's  meadow,  together  with  other  land,  had  been  con- 
veyed to  the  use  of  Sylvanus  Fox  in  fee,  it  was  agreed  that  the  owner 
or  owners  for  the  time  being  of  the  1st,  2d,  and  3d  Tanner's  meadows, 
of  which  Henry  Fox  was  then  owner  in  fee,  and  the  said  Sylvanus 
Fox,  his  heirs,  &c.  should  respectively  have  and  enjoy  for  ever  thereaf- 
ter the  right  thereafter  expressed,  (that  is  to  say,)  that  it  should  be  law- 
ful to  and  for  the  owner  or  owners  for  the  time  being  of  the  said  1st, 
2d,  and  3d  Tanner's  meadows,  to  have  and  use  at  all  times,  for  the 
purpose  of  irrigating  the  said  1st  and  2d  Tanner's  meadows,  all  the 
water  which  flowed  through  the  said  1st  Tanner's  meadow,  and  also 
to  have  during  the  first  ten  days  of  every  month,  for  the  purpose  of 
irrigating  the  said  3d  Tanner's  meadow,  the  water  of  a  stream  which 
flowed  into  and  at  the  south-eastern  corner  of  the  3d  Tanner's  meadow, 
including  the  water  of  a  warm  spring  which  rose  on  the  2d  Tanner's 
meadow ;  provided,  nevertheless,  that  at  all  other  times  the  water  of 
the  said  last-mentioned  stream  and  spring  should  respectively  be  under 
the  control  and  at  the  disposal  of  the  said  Sylvanus  Fox  his  heirs,  &a 
and  be  allowed  to  pass  and  flow  in  a  free  and  uninterrupted  course 
towards  and  into  the  premises  so  conveyed  to  him  as  aforesaid, 
through  a  channel  about  twelve  cloth  yards  from  the  hedge,  which 
formed  the  southern  boundary  of  the  3d  Tanner's  meadow ;  and  that 
the  owner  or  owners  for  the  time  being  of  the  2d  and  3d  Tanner's 
meadows  should  keep  such  channel  and  spring  in  repair,  and  proper- 
ly scoured  or  cleaned  out,  as  often  as  it  might  be  needful,  and  in  case 
they  should  neglect  or  refuse  so  to  do,  the  said  Sylvanus  Fox,  his 
heirs,  &c.,  might,  on  giving  such  owner  or  owners  ten  days'  notice, 
enter  upon  the  said  last-mentioned  meadows  and  cleanse  and  repair 
the  said  channel  and  spring.  In  1850,  the  defendant  altered  the 
course  of  the  stream  by  cutting  a  new  channel  in  the  3d  Tanner's 
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meadow,  bat  so  as  to  carry  all  the  water  coming  into  that  meadow, 
when  not  used  for  the  purpose  of  irrigating  it,  into  the  4th  Tanner's 
meadow,  at  precisely  the  same  point  as  it  before  entered  it  It  was 
admitted  that  there  was  no  diminution  of  water  coming  to  the  plain- 
tiffs  close  by  reason  of  the  new  channel ;  but  it  was  contended  that 
the  plaintiff  was,  under  the  agreement,  entitled  to  have  the  water 
flow  to  the  identical  channel  there  specified  at  all  times,  except  dur- 
ing the  first  ten  days  of  every  month ;  and  the  learned  judge,  being 
of  this  opinion,  so  directed  the  jury,  who  accordingly  returned  a  ver- 
dict for  the  plaintiff,  with  nominal  damages. 

A  rule  nisi  for  a  new  trial  on  the  ground  of  misdirection  *  having 
been  obtained,  cause  was  shown2  by  — 

Orowder  and  Montague  Smith,  and  the  rule  was  supported  by 
Kingslake,  Serg.,  and  Phimu 

It  is  unnecessary  to  refer  to  the  arguments,  as  they  sufficiently  ap- 
pear from  the  judgment 

Our*  adv.  vuti. 

The  judgment  of  the  court  was  now  delivered  by  — 

Coleridge,  J.  In  this  case  the  plaintiff  occupying  4th  Tanner's 
meadow,  complained  that  the  defendant  had  diverted  the  channel  of 
a  watercourse  in  3d  Tanner's  meadow,  and  in  support  of  his  case  he 
relied  upon  a  deed  between  Sylvanus  Fox,  owner  of  the  4th  Tan- 
ner's meadow,  and  Edward  Fox  and  other  owners  of  1st,  3d,  and  3d 
Tanner's  meadows,  whereby  it  is  stipulated  that  Edward  Fox  and 
the  others  should  have  the  use  of  a  certain  stream  of  water  for  irri- 
gation for  ten  days  in  every  month,  and  that  at  all  other  times  the 
same  stream  should  be  under  the  control  of  Sylvanus  Fox  and  his 
assigns,  and  should  flow  in  a  free  and  uninterrupted  course  through 
a  channel  therein  particularly  described  in  the  4th  Tanner's  meadow, 
with  an  undertaking  that  the  owners  of  the  1st,  2d,  and  3d  Tanner's 
meadows,  should  cleanse  the  channel,  and  with  liberty  to  Sylvanus 
Fox  and  his  assigns  to  do  so  on  their  default  This  deed,  in  our 
judgment,  operates  as  a  grant  of  the  easement  of  the  watercourse 
therein  described ;  and  inasmuch  as  the  channel  is  specified,  with  a 
right  to  enter  and  cleanse  that  channel,  we  are  of  opinion  that  Syl- 
vanus Fox  and  those  claiming  under  him  acquired  a  right  in  respect 
of  that  channel,  and  that  a  change  of  the  channel  would  be  an  injury 
to  this  right ;  and  as  the  plaintiff  claimed  under  Sylvanus  Fox,  and 
the  defendant,  claiming  under  the  owners  of  1st,  2d,  and  3d  Tanner's 


1  Leave  was  also  rewired  to  the  defendant  to  move  to  enter  a  nonsuit  if  the  right 
granted  by  the  agreement  was  one  in  gross,  and  not  appurtenant  to  the  plaintiff's 
close ;  but  the  court  refused  a  rule  on  this  ground,  holding  that  the  effect  of  the  deed 
was  not  to  alter  the  existing  right,  but  to  arrange  the  mode  of  its  enjoyment. 

*  January  31,  before  Lord  Campbell,  C.  J.,  Coleridge,  J.,  Wiqhtman,  J.,  and 
Erls,  J. 
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meadows,  had  diverted  the  stream  from  the  specified  channel,  though 
without  damage  to  the  plaintiff,  we  think  there  was  a  cause  of  action 
for  injury  to  the  right  Our  judgment  is  founded  on  the  effect  of  the 
deed,  which  governs  the  rights  of  the  present  parties;  and  in  so 
deciding,  we  do  not  intend  at  all  to  limit  the  salutary  principle  laid 
down  in  Embrey  v.  Owen,  6  Exch.  Rep.  353  ;  s.  c.  4  feng.  Rep.  466, 
to  the  effect  that  the  superior  riparian  proprietors  may  use  the  stream 
for  all  reasonable  purposes  while  in  their  land,  provided  they  send 
it  on  without  material  diminution  or  alteration  to  inferior  proprie- 
tors. 

It  was  further  objected,  that  if  such  was  the  case  the  plaintiff 
could  not  recover  for  it  under  the  present  declaration,  claiming  the 
right  by  reason  of  possession,  without  mentioning  or  referring  to  the 
deed.     But  this  objection  we  think  untenable*    5"  the  easement  was 

S ranted  to  the  owners  of  4th  Tanner's  meadow,  we  think  the  prece- 
ents  are  clear  that  it  may  be  described  in  a  declaration  as  an  ease- 
ment to  which  the  plaintiff  is  entitled  by  reason  of  his  possession  of 
that  meadow.    Therefore, 

Rule  discharged. 


Regina,  on  the  prosecution  of  Sib  James  Brooke,  v.  The  Eastern 

Archipelago  Company.1 

January  28, 1853. 

Charter  of  Incorporation  —  Non-performance  of  Conditions  —  Scire 
Facias  to  Repeal — Avoidance  under  the  Great  Seal —  Cumulative 
Proceeding. 

Scire  facias  at  the  rait  of  a  private  prosecutor  to  repeal  letters-patent  under  the  great  seal, 
incorporating  a  partnership  by  the  name  of  the  Eastern  Archipelago  Company,  for  trading 
purposes,  in  connection  with  lands  and  mines  in  the  island  of  Laotian,  and  the  lands  adja- 
cent. The  letters-patent  directed,  amongst  other  things,  that,  100,000/.  at  the  least,  being 
one  half  of  the  stipulated  capital  of  the  said  corporation,  should  be  subscribed  for  within 
twelve  calendar  months  from  the  date  of  the  letters-patent;  that  the  sum  of  60,000/.  at  the 
least,  should  be  paid  up  within  such  period,  and  that  the  said  partnership  should  not  begin 
business,  until  it  should  have  been  certified  to  the  president  of  the  board  of  trade  by,  at 
least,  three  of  the  directors  of  the  said  company  that,  at  least,  one  half  of  the  capital  before- 
mentioned  had  been  subscribed  for,  and  the  said  sum  of  50,000/.  at  the  least,  paid  up :  such 
certificate  to  be  indorsed  on  the  charter,  and  to  be  sufficient  evidence  for  the  purpose  of 
the  aforesaid  provision  in  that  behalf.  There  was  then  a  proviso,  that  in  case  the  said  cor- 
poration should  not  comply  with  the  directions  and  conditions  in  the  said  letters-patent 
contained,  it  should  be  lawful  for  our  heirs  and  successors,  by  any  writing  under  the  great 
seal,  or  under  the  sign-manual,  to  revoke  and  make  void  our  said  royal  charter,  and  every 
clause,  matter,  and  thing  therein  contained,  either  absolutely  or  under  such  terms  and  con- 
ditions as  we  or  they  should  think  fit;  and  a  like  proviso  of  revocation  at  any  period  after 
the  expiration  of  twenty-one  years. 

The  record  alleged  that  there  had  been  no  agreement  to  subscribe  any  portion  of  the  capital, 
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and  that  one  half  of  the  capital  had  not  been  subscribed  for  within  twelve  calendar  months 
from  the  date  of  the  letters-patent ;  and  also  that  50,000?.  of  the  said  capital  had  not  been 
paid  np  within  the  said  period ;  and  also  that,  although  neither  the  said  sum  of  50,000/., 
nor  half  of  the  said  capital  had  been  subscribed  for  or  paid  np  when  the  said  partnership 
began  business,  jet  it  had  been  certified  to  the  president  of  the  board  of  trade,  in  the  said 
letters-patent  mentioned,  by  the  directors  of  the  said  company,  falsely  and  untruly,  that, 
at  least,  half  of  the  capital  had  been  subscribed  for,  and  the  said  sum  of  50,000/.,  at  the 
least,  paid  up,  in  violation  of  the  provisions  in  the  said  letters-patent  These  allegations 
were  traversed  by  the  defendants,  and  a  verdict  found  for  the  crown ;  and  upon  a  rule  to 
arrest  the  judgment :  — 

Edd,  by  Lord  Campbell,  C.  J.,  and  Wiohtmak,  J.,  that  the  directions  in  the  charter  were, 
in  effect,  conditions.  That  for  non-compliance  with  any  of  such  conditions,  an  absolute  or 
qualified  revocation,  under  the  great  seal  or  sign-manual,  was  not  a  necessary  preliminary 
proceeding  to  a  scire  facias  at  the  suit  of  a  private  prosecutor,  for  an  absolute  repeal  of  the 
fetters-patent ;  the  effect  of  the  above  proviso  being  to  give  a  cumulative  summary  mode 
of  revoking  the  letters-patent,  and  not  to  restrict  the  power  of  proceeding  by  scire  facias. 

And,  contra,  by  Coleridge,  J.t  and  Erle,  J.,  that  treating  the  directions  in  the  charter  as 
conditions  subsequent,  an  instrument  of  revocation  under  the  great  seal  or  sign-manual 
was  a  preliminary  step  necessary  to  render  the  letters-patent  void  for  a  non-compliance 
with  any  of  such  conditions j  the  intention  of  the  proviso  being  to  reserve  to  the  crown  an 
express  special  power  of  revocation,  which  had  the  effect  of  taking  away  the  implied  power, 
otherwise  existing,  of  absolutely  avoiding  the  letters-patent  by  a  scire  faciat  before  a  revo- 
cation under  the  great  seal  or  sign-manual  had  been  granted. 

Scire  Facias  to  repeal  letters-patent  under  the  great  seal.  The 
record  set  forth  the  writ,  which  stated,  in  substance,  that  by  letters- 
patent  it  was  recited  that  John  Mellviile,  Philip  Anstruther,  Henry 
Wise,  and  other  persons  had  agreed  to  subscribe  a  capital  of  200,000/., 
to  be  divided  into  2,000  shares  of  100/.  each,  and  to  form  a  company 
or  copartnership,  to  be  called  "  The  Eastern  Archipelago  Company," 
for  the  purpose  of  purchasing  and  making  a  profit  of  land,  &c.,  in 
the  island  of  Labuan  and  the  lands  adjacent,  and  of  working  mines, 
&c,  and  "  that  the  said  persons  had  humbly  besought  us  to  grant  to 
them  our  royal  charter.  Therefore,  we,  of  our  special  grace,  &c.,  did, 
by  our  said  letters-patent,  for  us,  oar  heirs,  and  successors,  give,  grant, 
and  ordain  that  the  said  J.  Melville,  P.  Anstruther,  H.  Wise,  and  all 
such  other  persons  and  bodies  politic  or  corporate  as  had  become,  or 
from  time  to  time  thereafter  might  become,  members  of  the  copart- 
nership or  company  so  agreed  to  be  formed,  and  should  hold  shares 
of  not  less  than  100/.  each,  should  be  one  body  corporate  and  politic 
in  name  and  deed,  by  the  name  of  *  The  Eastern  Archipelago  Com- 
pany,' for  the  purpose  thereinbefore  mentioned,  and  by  that  name 
should  sue,  &c,  but  subject  to  the  directions  and  provisions  in  our 
royal  charter  contained." 

The  writ  then  set  out,  by  way  of  recital,  the  powers  given  by  the 
charter  to  the  directors  of  the  company,  and  the  right  of  the  com- 
pany, notwithstanding  the  statutes  of  Mortmain  or  other  statutes  to 
the  contrary,  to  hold  such  houses,  offices,  buildings,  and  other  heredita- 
ments as  might  be  necessary  for  carrying  on  their  affairs  and  business, 
and  to  sell  the  same  when  not  wanted  for  that  purpose,  subject  to  a 
proviso  as  to  amount  of  value ;  and  license  and  authority  to  all  per- 
sons and  bodies  politic,  to  sell  and  convey  the  same  to  the  use  of  the 
said  corporation.  It  then  proceeded :  "  And  we  did  further  direct 
that  the  sum  of  100,000/.,  at  the  least,  being  one  half  of  the  said 
aforesaid  capital  of  the  said  corporation}  should  be  subscribed  for 
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within  twelve  calendar  months  from  the  date  of  oar  said  letters-pa- 
tent, and  that  the  sum  of  50,000/.  at  the  least  should .  be  paid  up 
within  such  period.  And  we  did  thereby  direct  that  the  said  J.  Mel- 
ville, P.  Anstruther  and  H.  Wise,  and  all  others  the  members  for  the 
time  being  of  the  said  corporation,  should,  within  one  year  from  the 
date  of  our  letters-patent,  enter  into  and  execute  a  proper  deed  of  co- 
partnership and  settlement,  whereby  the  capital  of  the  said  company 
should  be  divided  into  the  aforesaid  number  of  shares,  to  be  num- 
bered in  regular  succession,  beginning  from  one,  upwards,  whereby 
all  the  members  for  the  time  being  of  the  said  corporation  should  en- 
ter into  proper  covenants  for  the  payment  of  such  portion  of  the  said 
capital  as  should  remain  unpaid  for  the  time  being,  and  as  and  when 
the  same  should  be  called  for  by  the  directors  having  the  management 
of  the  affairs  of  the  said  corporation,  and  whereby  provision  should 
be  made  for  the  registration  of  the  names  of  all  the  members  of  the 
corporation,  from  time  to  time,  in  proper  books  to  be  provided  for 
that  purpose,  and  for  the  management  of  the  affairs  of  the  said  cor- 
poration, by  a  court  of  directors  to  be  elected  by  the  shareholders,  in 
general  meeting  assembled ;  and  wherein  should  also  be  inserted  all 
such  other  clauses  and  provisions  as  might  be  usual  and  expedient  in 
like  cases.  And  we  did  thereby  further  direct  that  in  such  deed  should 
be  contained  a  provision  for  the  producing,  at  the  annual  meetings 
of  the  corporation,  a  true  and  correct  balance-sheet,  such  as  is  usual 
in  mercantile  accounts,  with  a  provision  for  the  dissolution  of  the 
said  copartnership,  when  and  as  it  should  appear  that  three  fourths 
of  the  subscribed  capital  of  the  said  corporation  should  have  been 
lost  in  the  course  of  trade  or  otherwise,  and  for  the  winding  up  the 
affairs  of  the  said  partnership,  and  also  for  the  furnishing  annually, 
to  the  president  of  the  board  of  trade,  or  otherwise,  as  might  be  di- 
rected, copies  of  such  balance-sheet,  and  also  such  other  accounts  as 
might  be  from  time  to  time  required  by  the  president  of  the  board  of 
trade.  And  we  did  thereby  further  direct,  that  such  deed  of  settle* 
ment  should  be  prepared  to  the  satisfaction  of  the  president  for  the 
time  being  of  the  lords  of  the  committee  of  our  privy  council,  for  the 
consideration  of  all  matters  of  trade  and  plantations  (commonly  there- 
after called  the  board  of  trade) ;  and  that  a  copy  of  such  deed  of 
settlement  should,  within  the  aforesaid  period  of  one  year,  be  lodged 
with  the  said  board  of  trade ;  and  that  a  certificate  to  that  effect,  to 
be  indorsed  on  our  said  charter,  and  on  the  said  deed,  under  the  hand 
of  John  George  Shaw  Lefevre,  Esq.,  one  of  the  secretaries  of  the 
said  board  of  trade,  or  other  the  person  authorized  in  that  behalf  by 
the  president  of  the  said  board,  should  be  considered  evidence  that 
the  said  deed  of  settlement  had  been  duly  prepared,  and  a  copy  thereof 
deposited  in  accordance  with  our  directions  in  that  behalf  above  con- 
tained ;  but  such  certificate  should  not  be  given  until  it  should  be 
made  to  appear  that  all  the  directors  for  the  time  being,  and  at  least 
two  thirds  of  the  members  for  the  time  being  of  the  corporation,  had 
executed  the  same.  And  we  did  thereby  further  declare,  that  the  se* 
veral  regulations  to  be  contained  in  the  said  deed,  or  to  be  contained 
in  any  by-laws  to  be  made  in  pursuance  thereof,  or  in  any  supple* 
VOL.  xviii.  15 
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mental  deed  to  be  made  in  pursuance  of  such  first-mentioned  deed, 
should  be  taken  to  be  the  existing  regulations  of  the  said  partnership, 
except  as  far  as  the  same  might  be  altered  or  varied,  or  might  be  re- 
pugnant to  the  provisions  of  our  said  royal  charter,  or  the  laws  of  our 
realm,  or  of  any  of  our  colonial  possessions.  And  we  did  thereby 
further  direct  that  the  said  partnership  should  not  begin  business  un- 
til it  should  have  been  certified  to  the  president  of  the  board  of  trade, 
by  at  least  three  of  the  directors  of  the  said  company,  that  at  least 
one  half  of  the  capital  before  mentioned  had  been  subscribed  for, 
and  the  said  sum  of  50,000/.  at  the  least  paid  up,  such  certificate  of 
the  said  directors  to  be  indorsed  on  this  our  said  royal  charter,  and 
to  be  sufficient  evidence  for  the  purpose  of  the  aforesaid  provisions  in 
that  behalf." 

There  was  then  a  recital  of  a  power  in  the  charter  to  the  corpora- 
tion according  to  the  provisions  to  be  in  that  behalf  contained  in 
such  deed,  to  increase  the  capital  to  400,000/.,  or  such  further  sum  as 
might,  with  the  consent  of  the  president  of  the  board  of  trade,  be 
determined  on,  and  also  to  borrow  certain  sums  of  money,  and  then 
the  writ  proceeded :  — 

"  Provided  always,  and  we  did  thereby  will  and  declare  that  in 
case  the  said  corporation  should  fail  to  enter  into  and  execute  such 
deed  of  settlement  as  aforesaid,  and  to  deposit  a  copy  thereof  within 
the  period  limited  in  that  behalf,  and  subject  as  aforesaid,  or  in  case 
the  said  corporation  should  not  comply  with  any  other  the  directions 
and  conditions  in  our  said  letters-patent  contained,  it  should  be  law- 
ful for  us,  our  heirs,  and  successors,  by  any  writing  under  the  great 
seal  or  under  the  sign-manual  of  us,  our  heirs,  or  successors,  to  revoke 
and  make  void  our  said  royal  charter,  and  every  clause,  matter,  and 
thing  therein  contained,  either  absolutely  or  under  such  terms  and  con- 
ditions as  we  or  they  should  think  fit  Provided  always,  that  not- 
withstanding any  thing  therein  contained,  it  should  be  lawful  for  us, 
our  heirs  and  successors,  either  under  the  great  seal  or  by  writing  un- 
der the  sign-manual  of  us,  our  heirs,  or  successors,  at  any  period  after 
the  expiration  of  twenty-one  years  from  the  date  of  our  said  letters- 
patent,  to  revoke  and  make  void  our  said  royal  charter,  and  every 
clause,  matter,  and  thing  contained  therein,  or  to  add  such  modifica- 
tions, conditions,  or  provisions  thereto  as  we,  our  heirs,  or  successors, 
should  think  fit  And  we  did  thereby  declare,  that  when  the  said 
corporation  should  have  been  dissolved  in  pursuance  of  the  provisions 
of  the  said  deed,  or  of  any  supplemental  deed,  and  the  affairs  of  the 
said  partnership  should  have  been  completely  wound  up,  and  its  debts 
and  obligations  fully  discharged,  our  said  royal  charter  should  be  ab- 
solutely void.  And  we  did  thereby  direct  that  the  aforesaid  deed,  so 
directed  to  be  prepared,  should  within  one  year  from  the  date  thereof, 
be  enrolled  in  our  High  Court  of  Chancery,  &a  And  we,  for  our- 
selves, our  heirs,  and  successors,  did  grant  and  declare  that  our  said 
letters-patent  or  enrolment  thereof  should  be  in  all  things  valid  and 
effectual  in  law,  &c.  Provided  always,  and  we  did  thereby  direct 
and  declare,  that  our  said  royal  charter  was  granted  upon  the  express 
condition  that  the  said  partnership,  thereby  incorporated,  should  at 
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all  times  daring  the  continuance  of  the  said  corporation,  abide  by 
and  conform  to  all  and  every  of  the  directions  which  might  be  given 
to  the  said  corporation  by  any  one  of  the  principal  secretaries  of 
state,  of  us,  our  heirs,  or  successors,  as  regards  the  intercourse  and 
dealings  by  the  said  company  with  any  foreign  state  or  power,"  &c. 
The  writ  then  alleged  "  that  the  said  J.  Melville,  P.  Anstrutber, 
H.  Wise,  and  other  parsons,  had  not  agreed  to  subscribe  a  capital  of 
300,000/.,  to  be  divided  into  shares,  and  to  form  a  company  or  part- 
nership, as  bad  been  falsely  represented  unto  us ;  and  also  that  the 
said  J.  Melville  had  not  agreed  with  any  other  persons  to  subscribe 
any  portion  of  the  said  capital,  or  to  form  the  said  company  or  co- 
partnership, as  had  been  falsely  represented  to  us ;  and  also  that  the 
said  P.  Anstrutber  had  not  agreed  with  any  other  person  to  subscribe 
any  portion  of  the  said  capital,  or  to  form  the  said  company  or  co 
partnership,  as  had  been  falsely  represented  to  ns ;  and  also  that  the 
sum  of  100,0002.,  at  the  least,  being  one  half  of  the  said  capital  of 
the  corporation,  had  not  been  subscribed  for  within  twelve  calendar 
months  from  the  date  of  our  said  letters-patent ;  and  also  that  the 
sum  of  50,0002.,  at  least,  of  the  said  capital  of  the  said  corporation 
had  not  been  paid  up  within  the  said  period  of  twelve  calendar  months 
from  the  date  of  our  said  letters-patent ;  and  also  that  the  said  J.  Mel- 
ville, P.  Anstrutber,  H.  Wise,  and  all  other  the  members  for  the  then 
time  being  of  the  said  corporation,  did  not,  within  one  year  from  the 
date  of  our  said  letters-patent,  enter  into  and  execute  a  proper  deed 
of  copartnership  and  settlement,  pursuant  to  the  conditions  in  our 
said  letters-patent  in  that  behalf  contained,  and  containing  therein 
the  covenants  and  provisions  in  out  said  letters-patent  in  that  behalf 
required ;  and  also  that  the  said  J.  Melville  did  not,  within  one  year 
from  the  date  of  our  said  letters-patent,  or  at  any  time  since,  enter 
into  and  execute  any  deed  of  copartnership  and  settlement,  pursuant 
to  the  provisions  in  our  said  letters-patent  in  that  behalf  contained ; 
and  also  that  the  said  P.  Anstrutber  did  not,  within  one  year  from  the 
date  of  our  said  letters-patent,  or  at  any  time  since,  enter  into  and 
execute  any  deed  of  copartnership  and  settlement,  pursuant  to  the 
provisions  in  our  said  letters-patent  in  that  behalf  contained ;  and 
also  that  a  copy  of  such  deed  of  settlement,  as  in  the  said  letters-pa- 
tent mentioned,  was  not  within  the  said  period  of  one  year  from  the 
date  of  our  said  letters-patent,  lodged  with  the  said  board  of  trade ; 
and  also  that,  although  the  said  partnership  began  business  on  a  certain 
day,  to  wit,  on  &c.,  yet  at  the  time  when  the  said  partnership  so  began 
business,  50,0002.  of  the  capital  of  the  said  partnership  had  not  been 
paid  up ;  and  also  that  although  the  said  partnership  began  business 
on  a  certain  day,  to  wit,  on  &c.,  yet  at  the  time  when  the  said  part- 
nership so  began  business,  one  half  of  the  capital  of  the  said  part- 
nership had  not  been  subscribed  for;  and  also,  although  the  said 
partnership  began  business  on  a  certain  day,  to  wit,  on  &c.,yet  at  the 
said  time  when  the  said  partnership  so  begun  business,  it  had  not 
been  certified  to  the  president  of  the  board  of  trade,  in  the  said 
letters-patent  mentioned,  by  at  least  three  of  the  directors  of  the  said 
company,  pursuant  to  the  provisions  of  the  said-letters  patent,  that  at 
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least  one  balf  of  their  capital  had  been  subscribed  for,  and  the  said 
sum  of  50,000/.,  at  the  least,  paid  up ;  and  also  that,  although  the 
said  partnership  began  business  on  a  certain  day,  to  wit,  on  &c.,  and 
although,  at  the  time  when  the  said  partnership  so  began  business, 
one  half  of  the  capital  of  the  said  company  had  not  been  subscribed 
for,  nor  had  the  sum  of  50,000/.,  at  the  least,  of  the  said  capital  been 
paid  up,  yet  it  bad  been  certified  to  the  president  of  the  said  board  of 
trade,  by  the  directors  of  the  said  company,  falsely  and  untruly,  that 
at  least  one  balf  of  the  capital  had  been  subscribed  for,  and  the  said 
sum  of  50,000&,  at  the  least,  paid  up,  in  violation  of  the  provisions  in 
the  said  letters-patent  in  that  behalf  contained ;  whereas,  in  truth 
and  in  fact,  at  the  time  of  the  giving  of  such  last  mentioned  certifi- 
cate, one  half  of  the  said  capital  of  the  said  company  had  not  been 
subscribed  for,  nor  had  the  sum  of  50,000/.,  at  least,  of  the  said  capi- 
tal been  paid  up,  as  the  said  directors  then  well  knew."  The  writ 
then  called  upon  the  company  to  say  why  the  said  letters-patent,  and 
the  enrolment  of  the  same,  for  the  reasons  aforesaid,  ought  not  to  be 
cancelled,  vacated,  and  disallowed,  &c. 

Pleas.  First,  a  traverse  of  the  allegation,  that  the  said  J.  Melville, 
P.  Anstruther,  H.  Wise,  and  other  persons,  had  not  agreed  to  sub- 
scribe a  capital  of  200,000/.,  to  be  divided  into  shares  and  to  form  a 
company  or  partnership,  as  bad  been  falsely  represented,  as  in  the 
writ  mentioned.  Second,  a  traverse  of  the  allegation,  that  the  said 
J.  Melville  had  not  agreed  with  any  other  persons  to  subscribe  any 
portion  of  the  said  capital,  or  to  form  the  said  company  or  copartner- 
ship as  had  been  represented.  Third,  a  traverse  of  the  allegation, 
that  the  said  P.  Anstruther  had  not  agreed  with  any  other  person  to 
subscribe  any  portion  of  the  said  capital,  or  to  form  the  said  company 
or  copartnership  as  in  the  writ  mentioned.  Fourth,  a  traverse  of  the 
allegation,  that  the  sum  of  100,000/.,  at  the  least,  being  one  balf  of 
the  said  capital  of  the  said  corporation,  had  not  been  subscribed  for 
within  twelve  calendar  months  from  the  date  of  the  said  letters-pa- 
tent Fifth,  a  traverse  of  the  allegation,  that  the  sum  of  50,000/.,  at 
least,  of  the  said  capital  of  the  said  corporation  had  not  been  paid 
up  within  the  said  period  of  twelve  calendar  months  from  the  date 
of  the  said  letters-patent  Sixth,  to  the  allegation,  that  a  proper 
deed  of  copartnership  and  settlement,  pursuant  to  the  conditions  in 
the  letters-patent,  and  containing  the  covenants  and  provisions  in  that 
behalf  required,  was  not  entered  into  and  executed,  that  before  such 
deed  of  copartnership  and  settlement  as  in  the  said  letters-patent  re- 
quired had  been  entered  into  and  executed  by  the  members  for  the 
time  being  of  the  said  corporation,  and  before  the  end  of  one  year 
from  the  date  of  the  said  letters-patent,  to  wit,  &c.,  the  said  J.  Mel- 
ville and  the  said  P.  Anstruther  respectively  ceased  to  be  members 
of  the  said  corporation,  and  have  not,  nor  hath  either  of  them  from 
thence  hitherto  been,  members  or  a  member  of  the  said  corporation ; 
and  that  the  said  H.  Wise  and  all  others  the  members  for  the  then 
time  being  of  the  said  corporation  did,  within  one  year  from  the  date 
of  her  Majesty's  said  letters-patent,  to  wit,  on  &c,  enter  into  and 
execute  a  proper  deed  of  copartnership,  &c.     Seventh,  as  to  the  alle- 
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gation,  that  the  said  J.  Melville  did  not,  within  one  year  from  the 
date  of  the  letters-patent,  or  at  any  time  since,  enter  into  or  execute 
any  deed  or  copartnership  and  settlement  that  before  such  deed  of 
copartnership  was  entered  into  and  executed  by  the  members  for  the 
time  being  of  such  corporation,  and  before  the  end  of  one  year  from 
the  date  of  the  said  letters-patent,  to  wit,  on  &a,  the  said  J.  Melville 
ceased  to  be  and  from  thence  hitherto  hath  not  been  a  member  of 
the  said  corporation.  Eighth,  to  the  same  allegation,  as  respected 
the  said  P.  Anstruther,  that  before  such  deed  of  copartnership  was 
entered  into  and  executed  by  the  members  for  the  time  being  of  the 
said  copartnership,  and  before  the  end  of  one  year  from  the  date  of 
the  said  letters-patent,  to  wit,  on  dco,  the  said  P.  Anstruther  ceased 
to  be,  and  from  thence  hitherto  bath  not  been,  a  member  of  the  said 
corporation.  Ninth,  a  traverse  of  the  allegation,  that  a  oopy  of  such 
deed  of  settlement  as  in  the  said  letters-patent  mentioned  was  not, 
within  the  said  period  of  one  year  from  the  date  of  the  letters-patent, 
lodged  with  the  said  board  at  trade.  Tenth,  a  traverse  of  the  alle- 
gation, that,  at  the  time  the  said  partnership  so  began  business, 
50,0004.  of  the  capital  of  the  said  partnership  had  not  been  paid  up. 
Eleventh,  a  traverse  of  the  allegation,  that  at  the  time  when  the  said 
partnership  so  began  business  one  half,  at  least,  of  the  capital  of  the 
said  partnership  had  not  been  subscribed  for.  Twelfth,  a  traverse 
of  the  allegation,  that  at  the  time  when  the  said  company  so  began 
business,  as  in  the  writ  alleged,  it  had  not  been  certified  to  the  presi- 
dent of  the  board  of  trade  in  the  said  letters-patent  mentioned  by, 
&&,  that  at  least  one  half  of  their  capital  had  been  subscribed  for, 
and  the  sum  of  50,0002.  at  the  least  paid  up.  Thirteenth,  that  at  the 
time  of  the  giving  of  the  said  certificate,  one  half  of  the  said  capital 
of  the  said  company  had  been  subscribed  for  and  the  sum  of  50,000/L 
had  been  paid  up,  pursuant  to  the  provisions  of  the  said  letters-pa- 
tent  in  that  behalfc 

Replication  to  the  sixth  plea,  traversing  that  a  proper  deed  was  in 
due  time  executed,  &a ;  and  to  the  seventh  plea,  traversing  that  J. 
Melville  had  ceased  to  be  a  member  of  the  corporation ;  and  to  the 
eighth  plea,  a  similiar  traverse  as  regarded  P.  Anstruther. 

On  the  trial  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  West- 
minster, after  Trinity  term,  1652,  a  verdict  was  found  for  the*  crown 
on  the  5th,  10th,  and  13th  issues,  and  for  the  defendants  on  the  other 
issues ;  and  in  Michaelmas  term  following  a  rule  nisi  was  obtained 
to  arrest  the  judgment 

November  15,  17.  F.  Thesiger  (Attorney- General,)  F.  Kelly  (So- 
licitor-General,) Hugh  BUI  and  Wiiles,  showed  cause ;  and 

Crowder,  Watson,  and  Montague  Smith  supported  the  rule. 

The  following  authorities  were  referred  to  in  the  argument  Com. 
Dig.  tit  "  Condition,'9  A.  3,  R ;  Shep.  Touch.  118,  123 ;  Co.  Lit 
204,  a.,  204,  b.;  10  Co.  42,  a.;  2  Jurist,  282;  2  Dyer,  197,  a.,  198,  a.{ 
Com.  Dig.  tit  «  Franchise,"  G.  3 ;  Vin.  Abr.  tit. «  Office  and  Officers,? 

15* 


174    COURT  OP  QUEEN'S  BENCH,  1852 -5a 

Begin*  v.  The  Saltern  Archipelago  Company. 

pL  13,  N. ;  Chit  Prerog.  330 ;  The  Earl  of  Cardigan  v.  Armitage, 
2  B.  &  C.  197 ;  Sir  Oliver  Butler's  case,  2  Vent  344. 

It  is  unnecessary  further  to  notice  the  arguments,  as  they  appear 
fully  from  the  judgments  of  the  judges,  which  were  now  delivered 
seriatim. 

Erle,  J*  In  this  case  the  prosecutor  contends  that  the  letters-pa- 
tent granted  to  the  defendants  have  become  void,  because  the  direc- 
tion contained  therein,  that  the  company  should  not  begin  business 
until  it  had  been  certified  by  three  of  the  directors  that  half  of  the 
capital  had  been  subscribed  for,  and  50,000/.  paid  up,  had  not  been 
properly  complied  with, — the  jury  having  found  that  the  50,000/.  had 
not  been  paid  up,  although  the  certificate  had  been  given,  and  the 
company  had  begun  business.  The  letters-patent  incorporate  the 
company^and  declare  that  certain  powers  are  vested  in  it,  and  direct 
inter  alia  that  the  company  shall  not  begin  business  until  it  shall  have 
been  certified  by  three  of  the  directorsThat  50,000/.  had  been  paid  up, 
and  provide,  in  case  the  corporation  shall  not  comply  with  any  of 
the  directions  and  conditions  therein  contained,  that  it  shall  be  law- 
ful for  the  sovereign,  by  any  writing  under  the  great  seal,  or  under 
the  sign-manual,  to  revoke  and  make  void  the  said  charter,  either 
absolutely  or  under  such  terms  and  conditions  as  the  sovereign  shall 
think  fit ;  and  it  further  provides  that  after  twenty-one  years  it  shall 
be  lawful  for  the  sovereign,  under  the  great  seal,  or  by  writing  under 
the  sign-manual,  to  make  void  the  charter,  or  to  add  such  modifica- 
tions, conditions,  and  provisions  thereto  as  the  sovereign  shall  think 
fit ;  and  it  further  declares  that  when  the  corporation  shall  have  been 
duly  dissolved,  and  its  affairs  wound  up,  and  its  debts  paid,  the  char- 
ter shall  be  absolutely  void.  According  to  the  prosecutor's  construc- 
tion, the  charter  becomes  void  upon  non-compliance  with  any  of  the 
directions  contained  therein,  although  it  is  not  revoked  by  instrument 
under  the  great  seal  or  sign-manual.  But  this  construction  is  con- 
trary to  the  words  of  the  charter.  It  assumes  that  which  does  not 
exist,  namely,  a  condition  to  be  absolutely  void  upon  such  non-com- 
pliance. It  omits  that  which  does  exist,  namely,  the  instrument  un- 
der the  great  seal  or  sign-manual,  as  a  condition  of  revocation.  If 
effect  is  to  be  given  to  the  words  of  the  charter  in  their  ordinary 
meaning,  this  construction  seems  to  me  untenable.  The  prosecutor 
also  alleges  that  the  legal  effect  of  the  provision  is  to  make  the  char- 
ter revocable  at  the  will  of  the  crown  upon  such  non-compliance,  and 
that  the  permission  of  the  Attorney-General  to  the  prosecutor  to  sue 
out  the  scire  facias,  is  conclusive  to  prove  that  the  crown  has  willed 
the  revocation,  and  that  the  mention  of  the  great  seal  and  sign -ma- 
nual is  without  meaning.  But  this  assertion  is  unsupported  by  au- 
thority and  contrary  to  principle.  The  consent  of  the  Attorney- 
General  to  the  scire  facias  is  no  evidence  of  the  will  of  the  crown  to 
revoke,  as  revocation  is  no  part  of  his  duty;  and,  further,  the  will  of 
the  crown  to  revoke  is  not  sufficient  unless  expressed  in  the  manner 
specified  in  the  charter. 

If  the  question  of  the  avoidance  of  the  charter  was  raised  in  another 
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legpl  proceeding,  it  would  be  necessary  to  prove  the  non-compliance 
with  the  direction,  and  the  will  of  the  crown  to  revoke  expressed,  as 
provided  in  the  charter ;  and  if  the  permission  of  the  Attorney-Gene- 
ral to  Sir  James'Brooke  to  prosecute  this  scire  facias  was  offered  to 
prove  such  will,  I  appehend  it  would  be  no  evidence  to  go  to  the 
jury  to  establish  the  fact  Further,  as  the  issue  would  be  the  will  to 
revoke  expressed  under  the  great  seal  or  sign-manual,  if  the  Attorney* 
General,  as  a  witness,  stated  that  he,  in  his  discretion,  intended  to 
revoke,  or  that  the  Lord  Chancellor  intended  to  put  the  great  seal  to 
a  revocation,  or  was  to  offer  a  direct  statement  of  the  intention  of 
the  sovereign  to  revoke,  it  seems  to  me  that  these  facts  also  would 
be  no  evidence  to  go  to  the  jury  to  prove  revocation  according  to  the 
charter ;  but  if  so,  neither  is  the  Attorney-General's  consent  to  this 
scire  facias  of  more  avail  in  the  present  proceeding. 

The  prosecutor  further  alleges  that  the  scire  facias  is  for  the  pur* 
pose  of  inquiring  whether  the  direction  has  been  complied 'with,  and 
according  to  the  result  of  the  Inquiry  the  crown  may  revoke  or  not ; 
but  this  seems  a  mistaken  view  of  the  judgment  of  scire  facias.  For 
if  upon  this  record  he  is  entitled  to  judgment,  we  must  adjudge  that 
the  letters-patent  be  cancelled.  The  argument  supposes  that  we  may 
give  a  judgment  in  the  nature  of  a  certificate  that  the  fact  of  such 
non-compliance  was  proved. 

If  other  parts  of  the  charter  are  examined,  they  confirm  the  view 
taken  by  the  defendants.  In  case  of  dissolution  of  the  company, 
provision  is  made  for  absolute  avoidance  of  the  charter  without  refer- 
ence to  the  will  of  the  crown,  and  by  this  it  appears  that  a  distinc- 
tion between  absolute  avoidance  and  revocation  by  the  crown  was 
known.  Also,  after  the  lapse  of  twenty-one  years,  provision  is  made 
for  the  crown  to  revoke  or  modify  as  it  shall  will ;  but  the  will  must 
be  expressed  by  instrument,  authenticated  in  the  same  way  as  is 
required  in  case  of  such  non-compliance  as  aforesaid;  and  it  seems 
difficult  to  contend,  that  if  a  scire  facias  was  brought  in  the  twenty- 
second  year,  the  court  would  be  bound  to  give  judgment  of  cancella- 
tion, and  yet  the  only  objection  would  be  the  same  as  the  defendants 
now  rely  on,  namely,  that  the  revocation  must  be  by  an  instrument 
according  to  the  charter,  and  the  scire  facias  is  not  such  instrument 
nor  equivalent  thereto. 

The  provisions  enabling  the  crown  to  declare  a  forfeiture  of  a 
charter,  are  in  analogy  with  provisions  for  forfeitures  between  subjects, 
and  are  to  be  construed  by  the  same  rules.  If  in  an  instrument  be- 
tween subjects,  the  claim  of  forfeiture  was  upon  condition  of  an 
instrument  being  executed  in  a  specified  manner,  there  would  be  no 
forfeiture  without  such  an  instrument  For  these  reasons,  I  think 
the  judgment  should  be  arrested. 

Wiohtman,  J.  An  application  was  in  this  case  made  to  the  court 
to  arrest  the  judgment  upon  a  verdict  which  had  been  obtained  for 
the  crown  in  a  proceeding  by  scire  facias,  to  repeal  the  letters-patent 
of  incorporation  which  had  been  granted  to  the  defendants  on  the 
ground  of  substantial  defects  in  the  declaration  in  scire  facias.    It 
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appeared  upon  tbe  argument  that  the  letters-patent  of  incorporation! 
which  conferred  certain  privileges  upon  tbe  company,  contained  clauses 
directing  certain  things  to  be  done  by  them,  and  amongst  others  direc- 
ting that  the  sum  of  100,0002.,  at  the  least,  being  oiffe  half  of  the 
capital  of  the  said  corporation,  should  be  subscribed  for  within  twelve 
months  from  the  date  of  tbe  letters-patent,  and  that  the  sum  of 
50,000/.,  at  the  least,  should  be  paid  up  within  such  period  There 
was  a  further  direction  "  that  the  company  should  not  begin  business 
until  it  had  been  certified  to  the  president  of  the  board  of  trade,  by, 
at  least,  three  of  the  directors  of  the  company,  that,  at  least,  one 
half  of  their  capital  had  been  subscribed  tor,  and  the  said  sum  of 
50,0002.,  at  the  least,  paid  up."  The  charter  then  contained  a  pro- 
viso, "  that  in  case  the  corporation  should  not  comply  with  any  of 
the  directions  and  conditions  in  the  letters-patent  contained,  it 
shall  be  lawful  for  her  Majesty,  by  any  writing  under  the  great  seal 
or  under  their  sign-manual,  to  revoke  and  make  void  that  charter, 
either  absolutely  or  under  such  terms  and  conditions  as  she  might 
think  fit"  And  also  a  further  proviso  u  that  her  Majesty  might,  either 
under  the  great  seal  or  by  sign-manual,  at  any  period  after  twenty- 
one  years  from  the  date  of  the  charter,  revoke  and  make  it  void,  or 
add  such  modifications,  conditions,  or  provisions,  as  she  might  think 
fit"  The  declaration  alleged  non-compliance  with  several  of  the 
directions,  including  the  direction  that  half  the  capital  should  be 
subscribed  for,  and  50,000/.,  at  least,  paid  up  within  twelve  calendar 
months  from  the  date  of  the  letters-patent ;  and  upon  issues  taken 
upon  such  allegations  there  was  a  verdict  for  the  crown. 

Two  objections  were  made  to  the  declaration  in  scire  facias :  first, 
that  the  directions,  the  non-compliance  with  which  were  complained 
of,  were  not  conditions  which  if  not  complied  with  would  enable  the 
crown  to  revoke  its  grant;  and,  secondly,  that  if  they  were  condi- 
tions, the  non-compliance,  with  might  entitle  the  crown  to  revoke  its 
grant,  the  proceeding  ought  to  be,  according  to  tbe  terms  of  the  pro- 
viso, not  by  scire. facias  in  the  first  instance,  but  by  an  absolute  or 
qualified  revocation  under  the  great  seal  or  sign-manual  previous  to 
any  proceeding  by  scire  facias,  and  that  the  declaration  was  bad  for 
not  alleging  such  preliminary  revocation  under  the  great  seal  or  sign- 
manual.  With  respect  to  the  first  of  these  objections,  it  appears  to 
me  that  the  directions  in  the  charter,  are,  in  effect,  conditions,  and 
that  the  charter  is  granted  subject  to  compliance  with  tbem.  I  do 
not  think  it  necessary  to  advert  to  the  distinctions  that  are  taken  in 
many  of  tbe  old  authorities  in  favor  of  the  prerogative,  between 
grants  by  the  crown  and  grants  by  a  subject,  or  to  the  cases  in  which 
it  has  been  held  that  words  which  would  not  amount  to  a  condition 
in  a  grant  bv  a  subject  will  have  that  effect  in  a  grant  by  the  crown. 
Without  reference  to  such  cases  or  distinctions,  it  appears  to  me,  that 
the  directions  in  the  charter,  looking  at  the  whole  instrument,  are  in- 
tended to  be  and  in  effect  are  conditions.  The  grant  is  made  by  the 
charter  "  subject  to  the  directions  and  provisions  therein  contained," 
and  unless  the  directions  are  conditions,  there  are  none  in  the  charter ; 
but  the  first  proviso,  in  terms,  treats  the  directions  as  conditions.    It 
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provides  "  that  in  case  the  corporation  shall  not  comply  with  any  of 
the  directions  and  conditions  in  the  letters-patent,  the  crown  may  by 
any  writing  under  the  great  seal  or  the  sign-manual  revoke  them/' 
As  there  are  no  conditions  in  the  charter,  unless  the  directions  are 
such,  the  word  "  conditions  "  would  have  no  meaning  in  the  proviso 
unless  so  understood.  The  second  ground  of  objection,  however,  was 
that  which  was  most  strongly  urged  on  the  part  of  the  corporation. 
The  declaration  stated,  that  Sir  James  Brooke  is  the  prosecutor  of 
the  scire  facias ;  and  it  was  contended  that  a  prosecution  at  his  in- 
stance was  inconsistent  with  the  power  which  the  crown  reserved  to 
itself  by  the  proviso :  for  that  if  the  prosecutor  is  entitled  to  judgment, 
it  must  be  absolute  for  a  repeal  of  the  letters-patent,  whereas,  by  the 
proviso,  the  crown  reserves  to  itself  the  right,  in  case  of  non-compli- 
ance with  the  directions,  of  repealing  the  charter,  either  absolutely 
or  under  terms  and  conditions.  It  was  contended  that  the  crown 
itself  could  not  in  the  first  instance  proceed  by  scire  facias  to  repeal 
the  letters-patent,  upon  a  suggestion  of  non-compliance  with  some  of 
the  conditions,  but  that  there  must  be  a  previous  revocation  or  repeal, 
absolute  or  qualified,  by  writing  under  the  great  seal  or  sign-ma- 
nual, and  that  then  a  scire  facias  might  issue  to  inquire  into  the  truth 
of  the  matters  suggested  as  a  ground  for  the  repeal  of  the  letters-pa- 
tent, —  thus  requiring  that  the  act  should  be  done  first,  and  the  truth 
of  the  matters  suggested  as  a  ground  for  it  inquired  into  afterwards. 
It  is  difficult  to  believe  that  such  an  unusual  and  inconvenient  course 
of  proceeding  could  have  been  intended  by  the  terms  of  the  proviso 
in  the  charter.  If  the  charter  had  not  contained  the  proviso,  there 
can  be  no  doubt  but  that  a  scire  facias,  at  the  instance  of  the  crown, 
to  repeal  the  letters-patent,  might  have  been  maintained  upon  non- 
compliance with  the  directions,  assuming  them  to  be  conditions.  If 
the  crown  succeeded  upon  the  scire  facias,  the  judgment  could  only 
be  for  an  absolute  revocation.  There  is  nothing  in  the  proviso  to 
restrain  the  crown  from  proceeding  by  scire  facias  to  obtain  such 
judgment,  if  the  truth  of  a  suggestion  of  non-compliance  with  the 
conditions  in  the  charter,  or  of  any  of  them,  is  ascertained  by  verdict 
or  admission  by  default;  but  the  crown  has  reserved  to  itself  the 
power,  in  case  of  non-compliance  with  any  of  the  directions  and  con- 
ditions of  the  charter,  of  revoking,  by  writing  under  the  great  seal  or 
sign-manual,  either  absolutely  or  under  such  terms  and  conditions  as 
the  crown  might  think  fit  This  gives  to  the  crown  an  additional 
power,  which  it  would  not  have  had  if  it  had  been  left  to  the  remedy 
by  scire  facias  only;  for  it  gives  the  power  of  qualified  revocation  to 
which  the  proceeding  by  scire  facias  is  inapplicable.  It  may  well  be, 
that  it  was  intended  by  the  proviso  that  the  crown  should  have  the 
power,  upon  information  of  non-compliance  with  the  conditions  of 
the  charter,  to  revoke  it,  without  a  scire  facias,  absolutely  or  upon 
terms,  by  writing  under  the  great  seal  or  sign-manual,  leaving  it  to 
the  grantees  to  institute  counter-proceedings  by  scire  facias,  or  other- 
wise to. vacate  the  instrument  of  revocation,  on  the  ground  of  the 
crown  having  been  deceived  by  false  information.  This  would,  in- 
deed, appear  to  be  the  only  course  that  could  be  adopted  in  the  case 
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of  a  partial  or  qualified  revocation,  but  by  no  means  necessary  where 
the  crown  intended  absolutely  to  revoke  the  charter  if  any  of  the 
conditions  were  not  complied  with,  which  could  most  conveniently 
be  done  by  proceeding  in  scire  facias,  in  which  the  truth  of  the  sug- 
gestions may  be  tried,  and  if  found  for  the  crown,  the  letters-patent 
will  be  absolutely  revoked.  I  am,  therefore,  of  opinion  that  the 
crown  might  proceed  by  scire  facias  to  repeal  the  letters-patent,  not- 
withstanding the  proviso,  if  it  intended  that  the  charter  should  be  ab- 
solutely and  not  partially  repealed,  in  case  the  suggestions  of  breach 
of  the  conditions  of  the  charter  were  found  to  be  true.  But  it  was 
contended  for  the  corporation,  that  admitting  that  the  crown  might, 
in  its  own  right,  proceed  by  scire  facias  for  an  absolute  repeal  of  the 
letters-patent,  it  would  be  utterly  destructive  of  the  powers  of  quali- 
fied and  partial  revocation  reserved  to  the  crown  by  the  proviso,  if  a 
private  prosecutor  could  be  allowed  to  proceed  by  scire  facias  in  the 
name  of  the  Queen.  There  would  be  very  great  weight  in  this  argu- 
ment if  it  could  be  made  out  that  a  private  prosecutor  could  proceed, 
either  without  the  leave  of  the  crown,  or  that  the  crown's  permission 
was  so  entirely  a  mere  form,  that  it  could  not,  under  any  circum- 
stances, be  refused.  The  permission  of  the  crown  is  given  by  the 
assent  of  the  Attorney- General ;  and  it  was  admitted  upon  the  argu- 
ment that  the  scire  facias  could  not,  in  this  case,  have  been  brought 
or  maintained  without  the  assent  of  the  Attorney-General ;  and  it 
must  be  assumed,  as  the  case  appears  before  us  upon  the  record,  that 
the  scire  facias  was  brought  in  the  Queen's  name  with  the  assent  of 
her  Attorney-General,  but  upon  the  prosecution  of  Sir  James  Brooke. 
If  the  assent  of  the  crown  be  necessary  before  a  proceeding  can  be 
taken  in  its  name,  which,  if  successful,  would  have  the  effect  of  abso- 
lutely revoking  the  letters-patent,  and  such  assent  be  given,  it  must 
be  assumed  that  the  crown  did  not  intend  to  exercise  the  special 
power  reserved  by  the  proviso  of  making  a  partial  revocation ;  but 
that  it  proposed  that  the  charter  should  be  absolutely  repealed  if  the 
suggestion  of  non-compliance  with  the  conditions  of  the  charter  were 
found  to  Be  true,  and  that  the  Attorney-General,  therefore,  on  behalf 
of  the  crown,  authorized  the  proceedings,  at  the  instance  of  a  private 
prosecutor,  which  might  have  been  brought  directly  by  himself,  in  the 
name  of  the  crown.  The  assent  of  the  Attorney-General  to  the  pro- 
secution of  the  scire  facias  by  a  private  prosecutor  in  the  name  of  the 
crown  would,  as  it  appears  to  me,  be  of  the  same  effect  as  if  he  had 
himself,  on  behalf  of  the  crown,  directed  the  proceedings,  unless  he 
had  no  option  in  the  matter,  and  was  bound,  ex  debito  justitice,  and 
at  all  events,  to  give  his  assent,  whether  he  or  the  crown  agreed  to 
the  prosecution  or  not  It  is  said,  in  Sir  Oliver  Butler's  case,  that 
the  Attorney-General  is  bound  ex  debito  justitiw  to  give  his  assent 
to  the  prosecution  of  a  scire  facias  in  the  name  of  the  crown  by  a 
private  prosecutor,  if  such  prosecutor  has  been  injured  by  a  patent 
which  may  be  avoided  upon  suggestion  of  facts  which  would  defeat 
it ;  but  that  can  mean  no  more  than  that  the  Attorney-General  ought 
in  such  a  case  to  grant  it,  but  not  that  he  is,  at  all  events,  bound  to 
do  so.    That  no  scire  facias  can  be  brought  in  such  a  case  without 
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the  assent  and  fiat  of  the  Attorney-General  is  clear,  and  the  course  of 
proceeding  to  obtain  it  is  given  in  Mr.  Campbell  Foster's  work  on 
Scire  Facias.  It  would  not  only  be  competent  to  the  Attorney-Ge- 
neral to  exercise  his  discretion  in  the  matter,  but  if  he  saw  no  suffici- 
ent ground  for  giving  his  assent,  it  would  be  his  duty  to  withold  it ; 
and  I  cannot  assume  that  the  Attorney-General  would  give  his  assent 
to  the  prosecution  of  a  scire  facias  to  repeal  letters-patent  by  a  pri- 
vate prosecutor  in  the  name  of  the  crown,  unless  he  was  satisfied 
that  if  the  suggestions  in  the  scire  facias  were  true,  the  letters-patent 
ought  to  be  repealed.  Upon  the  whole,  then,  it  appears  to  me,  that 
the  directions  in  the  charter  are  in  effect  conditions;  that  the  right  of 
the  crown  to  maintain  a  scire  facias  to  repeal  the  charter  absolutely 
for  non-compliance  with  any  of  the  conditions,  is  not  restrained  by 
the  proviso ;  and  that  the  assent  of  the  Attorney-General  to  the  pro- 
secution of  the  scire  facias  is  of  the  same  effect,  with  regard  to  the 
maintenance  of  the  proceeding,  as  if  the  prosecution  had  been  by  the 
crown  itself.  I  am,  therefore,  of  opinion,  that  the  rule  should  be 
discharged. 

Coleridge,  J.  In  this  case  a  verdict  having  passed  in  scire  facias 
on  three  issues  against  the  defendant,  a  rule  has  been  obtained  and 
argued  for  the  arresting  of  the  judgment  on  an  alleged  defect  in  the 
declaration,  and  I  am  of  opinion  that  that  rule  ought  to  be  made 
absolute.  In  order  to  make  the  grounds  of  my  judgment  intelligible, 
it  is  necessary  to  premise  that  by  the  charter,  which  it  is  sought  to 
annul,  her  Majesty,  after  reciting,  among  other  things,  that  certain 
persons  had  agreed  to  subscribe  a  capital  of  200,000/.,  incorporates 
them  by  the  name  of  the  Eastern  Archipelago  Company  in  the  usual 
form  with  the  usual  incidents.  The  charter  then  proceeds  to  give 
several  directions,  the  effect  of  which  is  to  confer  powers  and  privi- 
leges ;  and  then  it  proceeds  in  these  words,  on  which  the  case  for  the 
prosecutor  arises :  —  "  And  we  do  hereby  further  direct  that  the  sum 
of  100,000/.,  at  the  least,  being  half*  of  the  aforesaid  capital  of  the 
said  corporation,  shall  be  subscribed  for  within  twelve  calendar 
months  from  the  date  of  these  presents ;  and  that  the  sum  of  50,000/., 
at  the  least,  shall  be  paid  up  within  such  period.'9  Several  other 
directions,  then  follow,  regulating  the  future  administration  and  pro- 
ceedings of  the  corporation,  amongst  others  the  following :  —  "  And 
we  de  nereby  further  direct,  that  the  said  partnership  shall  not  begin 
business  until  it  shall  have  been  certified  to  the  president  of  the  said 
board  of  trade  by  at  least  three  of  the  said  directors  of  the  said  com- 

Eany,  that,  at  least,  one  half  of  their  capital  before-mentioned  has 
een  subscribed  for,  and  the  said  sum  of  50,000/.,  at  the  least,  paid 
up ;  such  certificate  of  the  said  directors  to  be  indorsed  on  this  our 
royal  charter,  and  to  be  sufficient  evidence  for  the  purpose  of  the 
aforesaid  provision  in  that  behalf."  At  the  close  of  these  directions 
follows  this  proviso,  on  the  true  construction  and  effect  of  which  the 
case  appears  to  me  mainly  to  depend :  "  Provided  always,  and  we  do 
hereby  will  and  declare,  that  in  case  the  said  corporation  should  fail 
to  enter  into  and  execute  such  deed  of  settlement  as  aforesaid,  and 
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to  deposit  a  copy  thereof  within  the  period  before  limited  as  afore- 
said, and  subject  as  aforesaid,  or  in  case  the  said  corporation  shall 
not  comply  with  any  other  the  directions  and  conditions  in  these  our 
letters-patent  contained,'  it  shall  be  lawful  for  us,  our  heirs,  &c.,  by 
any  writing  under  the  great  seal,  or  under  the  sign-manual  of  us,  our 
heirs,  ice.,  to  revoke  and  make  void  this  our  royal  charter,  and  every 
clause,  matter,  and  thing  therein  contained,  either  absolutely  or  under 
such  terms  and  conditions  as  we  or  they  shall  think  fit  Provided 
always,  that  notwithstanding  any  thing  herein  contained,  it  shall  be 
lawful  for  us,  our  heirs,  &c.,  either  under  our  great  seal,  or  by  writing 
under  the  sign-manual  of  us,  our  heirs,  &c,  at  any  period  after  the 
expiration  of  twenty-one  years  from  the  date  of  these  presents,  to 
revoke  and  make  void  this  our  royal  charter,  and  every  clause,  matter, 
and  thing  therein  contained,  or  to  add  such  modifications,  conditions, 
or  provisions  thereto,  as  we,  our  heirs,  &c.,  shall  think  fit."  The  usual 
proviso  is  inserted,  that  the  charter  shall  be  valid  according  to  its  true 
intent  and  meaning,  and  shall  be  taken,  construed,  and  adjudged  in 
the  most  favorable  and  beneficial  sense,  and  for  the  best  advantage 
of  the  said  corporation.  A  proviso  follows,  —  and  in  one  view  of 
the  case  it  may,  perhaps,  be  worth  noticing  that  this  is  in  terms  an 
express  condition,  and  the  only  one  which  the  instrument  contains,— 
"  That  this  our  royal  charter  is  granted  upon  this  express  condition, 
that  the  said  partnership  hereby  incorporated  shall  at  all  times  during 
the  continuance  of  the  said  corporation  abide  by  and  conform  to  all  and 
every  the  directions,  which  may  be  given  to  the  said  corporation  by  any 
one  of  the  principal  secretaries  of  state  of  us,  our  heirs,  &c.,  as  regards 
the  intercourse  and  dealing  by  the  said  company  with  any  foreign 
state  or  power."  Such  being  the  charter,  the  pleadings  raised  issues 
on  the  subscription  of  100,000^,  and  the  payment  of  50,0002.,  at  the 
periods  required  by  it,  and  at  the  time  of  commencing  business  by 
the  defendants  ;  and  these  issues  were  found  for  the  crown.  But  the 
defendants  allege  in  arrest  of  judgment,  that  the  scire  facias  is  defec- 
tive, because  it  contains  no  allegation  that,  previously  to  its  issuing, 
her  Majesty,  by  writing  under  the  great  seal  or  under  her  sign-manual, 
had  revoked  or  avoided  the  charter.  The  judgment,  if  this  rule  be 
discharged,  will  be,  that  the  letters-patent  be  revoked,  cancelled,  vaca- 
ted, annulled,  void,  and  invalid,  and  be  altogether  had  and  held  for 
nothing,  and  that  they  be  restored  into  the  Chancery  of  our  said  lady 
the  Queen,  there  to  be  cancelled ;  and  also  that  the  enrolment  thereof 
be  cancelled,  quashed,  and  annulled.  The  question  then  for  decision 
is,  whether  this  judgment  can  pass  in  this  case,  until  her  Majesty  shall, 
by  writing  under  the  great  seal  or  under  her  sign-manual,  declare  her 
pleasure  to  revoke  and  make  void  the  charter ;  and  in  coming  to  the 
conclusion  that  it  cannot,  I  lay  out  of  consideration,  and  do  not  at 
all  rely  on  any  distinction  between  "  direction "  and  u  condition," 
which  was  noticed  in  the  argument  I  am  willing  to  treat  it  as  a 
case  of  condition,  broken  by  the  grantees  of  the  charter,  which  sub- 
jected them  to  its  forfeiture ;  but  I  think,  first,  that  we  are  bound  to 
ascertain  the  true  meaning  and  intention  of  the  whole  instrument 
according  to  the  language  in  which  it  is  expressed ;  secondly,  that, 
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according  to  the  true  meaning  and  intention  of  the  charter,  it  was 
voidable  only  on  breach  of  any  of  these  three  conditions,  at  the 
pleasure  of  the  crown,  expressed  in  one  or  other  of  the  specified 
modes ;  and,  thirdly,  that  the  law  does  not  forbid  the  granting  or 
accepting  a  charter  so  determinable. 

First,  there  is  the  less  necessity  for  dwelling  much  on  the  first  point, 
because,  although  the  peculiar  construction  of  grants  from  the  crown 
was  much  insisted  on  in  the  argument  for  the  prosecutor,  that  point 
was  made  principally,  if  not  entirely,  for  the  purpose  of  inducing  the 
court  to  consider  that  which  the  charter  calls  in  terms  a  "  direction  " 
as  a  condition ;  and  I  am  quite  content  to  treat  it  as  a  condition,  and 
to  admit  that  it  has  been  broken.  Still,  it  may  be  worth  while  to 
observe  upon  this  point,  that,  although  in  old  books  not  a  few  cases 
may  be  found  distinguishing  between  grants  from  the  crown  and 
grants  from  the  subject,  on  grounds,  some  of  them  hard  to  reconcile 
with  justice  or  common  sense,  some  of  them  reasonable  enough  at 
the  time,  with  reference  to  the  then  condition  and  interests  of  the 
crown,  but  wholly  unreasonable  now ;  yet  the  general  principle  to  be 
traced  in  the  main  current  of  authority  is  both  a  just  and  a  reasonable 
one,  and  established  the  same  guiding  principle  of  construction  for 
instruments  of  both  kinds.  If,  indeed,  the  king  has  been  deceived 
by  any  false  suggestion  as  to  what  he  grants  or  the  consideration  for 
his  grant,  if  he  appears  to  have  been  ignorant  or  misinformed  as  to 
his  interest  in  the  subject-matter  of  his  grant,  if  the  language  of  his 
grant  be  so  general  that  you  cannot  in  reason  apply  it  to  all  that 
might  literally  fall  under  it,  or  if  it  be  couched  in  terms  so  uncertain 
that  you  cannot  tell  how  to  apply  it  with  that  precision  which  grants 
from  one  so  specially  representing  the  public  interest  ought  in  reason 
to  have,  or  if  the  grant,  reasonably  construed,  would  work  a  wrong 
or  something  contrary  to  law,  in  these  and  such  like  cases  the  grant 
will  be  either  wholly  void,  or  restrained  according  to  circumstances, 
and  equally  so  whether  the  technical  words  ex  certd  scierUid  et  mero 
moiu  be  used  or  not;  and  this  is  held  upon  the  very  same  principle 
of  construction  on  which  a  grant  from  a  subject  is  construed,  namely, 
the  duty  of  effectuating  the  intention  of  the  grantor.  To  hold  the 
grants  valid  or  unrestrained,  in  the  cases  I  have  just  put,  would  be,  as 
is  said,  in  deceptione  Domini  Regis,  and  not  secundum  intentionem. 
It  is  satisfactory  to  see  this  language  of  good  sense  used  even  in 
times  when  the  prerogative  was  at  least  sufficiently  favored  in  courts 
of  law,  and  in  the  very  books  to  which  reference  is  made  for  a  strict 
and  unequitable  construction ;  thus  in  the  celebrated  Alton  WootFs 
case,  1  Rep.  26,  which  contains  a  store  of  learning  on  this  head,  in 
what  Lord  Coke  calls  "  The  Lord  Treasurer's  brief  and  effectual 
judgment  is  laid  down  that  no  violent  or  strainable  construction  is  to 
be  made  of  the  king's  grant,  but  his  grant  shall  be  taken  in  an  usual 
and  common  sense,  according  to  his  intent  and  meaning."  In  Sir 
John  McUyn's  case,  6  Rep.  6,  Lord  Coke  desires  the  reader  to  "note 
the  gravity  of  the  ancient  sages  of  the  law,  to  construe  the  king's 
grant  beneficially  for  his  honor  and  the  relief  of  the  subject,  and  not 
to  make  any  strict  or  literal  construction  in  subversion  of  such  grants. 

VOL.  XVIII.  16 


182    COURT  OP  QUEEN'S  BENCH,  1852-53. 

*  Begina  v.  The  Eastern  Archipelago  Company. 

And  Lord  Chief  Baron  Comyn's  Dig.  tit  "  Grant  by  the  King,"  (G) 
12,  gives  accurately  the  substance  of  this  case,  and  of  Bewley's  case, 
9  Rep.  130,  and  The  Churchwarden's  case,  10  Rep.  66,  in  these  words : 
"  Where  the  king's  grant  is  capable  of  two  constructions,  by  the  one 
of  which  it  will  be  valid,  and  by  the  other  void,  construction  shall  be 
made  to  make  it  valid,  for  that  will  be  more  for  the  benefit  of  the 
subject  and  the  honor  of  the  king,  which  ought  to  be  more  regarded 
than  his  profit.9'  In  the  case  now  before  us,  and  upon  this  motion, 
there  is  no  legal  ground  for  presuming,  nor  indeed  am  I  aware,  if  we 
could  look  beyond  the  record,  that  there  is  any  pretence  for  saying  that 
the  crown  was  misinformed  or  deceived  in  its  grant ;  we  are  dealing 
with  a  condition  subsequent,  not  performed,  and  the  only  question  in 
this  part  of  my  judgment  is  one  of  construction  of  language.  What 
are  the  rights  which  the  crown  has  reserved  to  itself  on  the  happen- 
ing of  such  event  ? 

Now,  secondly,  it  appears  to  me  perfectly  plain  that  in  this  instru- 
ment, and  for  a  reason  which  the  instrument  itself  sufficiently  dis- 
closes, it  was  the  intention  of  the  crown  to  reserve  to  itself  a  special 
power  of  revocation  either  absolutely  or  on  condition,  and  that  power 
only.  The  reason  to  which  I  allude  is  this :  the  crown  has,  in  the 
first  place,  incorporated  the  grantees  absolutely  and  for  ever,  but  it 
has  guarded  and  accompanied  its  grant  with  many  directions  as  to 
matters  future,  some  of  more,  some  of  less  importance;  some  wherein 
failure  of  performance  might  go  to  the  root  of  the  grant,  must  be 
wilful,  would  be  irreparable,  and  also  irrespective  of  time ;  others  of 
just  a  contrary  character.  It  was  wise,  therefore,  to  make  an  abso- 
lute revocation  the  possible  punishment  in  all  cases;  it  was  equitable 
also  to  retain  a  power  of  qualifying  that  revocation  to  meet  the  cir- 
cumstances of  some ;  for  example,  the  100,000/.  might  not  have  been 
subscribed  for  within  the  specified  time,  the  directors  might  have  been 
cognizant  of  that,  might  have  given  a  fraudulent  certificate  and  com- 
menced business.  This  could  have  been  one  case  of  breach  of  con- 
dition, and  not  a  word  could  have  been  said  against  the  justice 
of  an  absolute  revocation  for  such  wilful  and  fraudulent  conduct  in 
so  important  a  particular.  But  the  100,000/.  might  also  have  been 
bond  fide  subscribed  for  within  the  time,  the  certificate  might  have 
been  given  regularly  and  business  commenced,  but  through  the  neg- 
lect of  an  officer  the  indorsement  on  the  charter  might  not  have  been 
made  till  the  day  after ;  this  would  have  been  another  breach.  But  in 
equity  or  strict  justice  ought  the  same  consequence  to  follow  ?     The 

Srosecutor's  construction  will  involve  this  conclusion :  according  to 
im  there  is  no  discretion  in  the  crown ;  the  same  judgment,  if  any, 
must  pass  in  both,  and  that  must  be  unqualified  and  absolute.  Now, 
his  argument  must  rest  on  one  of  two  grounds,  for  I  presume  he 
would  not  say  we  must  sponge  the  proviso  clean  out  of  the  charter, 
but  he  will  say,  either  that  if  you  did  so  strike  out  the  whole  of  the 
special  clause  of  forfeiture,  still  the  breach  of  any  condition  is  a  ground 
of  forfeiture  at  the  election  of  the  crown,  and  that  that  ground  remains 
untouched  by  the  special  clause  remaining  in;  or  that  if  it  were  neces- 
sary to  have  the  will  of  the  crown  specially  exercised,  the  fiat  of  the 
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Attorney-General,  which  must  be  granted  before  the  issuing  of  the 
scire  facias,  was  a  conclusive  expression  of  that  will.  Let  us  con- 
sider bothxof  these  grounds  in  order.  The  first  of  these  in  the  argu- 
ment at  the  bar  was  expressed,  by  saying  that  the  special  and  expressed 
power  of  revocation  was  only  cumulative  on  the  general  and  implied 
power. 

The  term  "cumulative"  is  not,  I  think,  very  correctly  applied  here; 
when  one  thing  is  cumulative  on  another,  whether  it  be  remedy,  pe- 
nalty, or  power,  we  are  speaking  commonly  of  two  things  which  are 
at  least  consistent,  and  might  without  incongruity  be  applied  at  the 
same  time,  as  indictment  and  summary  proceeding,  fine  and  impri- 
sonment, action  for  breach  of  covenant  and  ejectment  for  forfeiture. 
Two  ways  of  doing  the  same  thing  where  only  one  of  two  can,  in 
fact,  be  used,  may  make  a  case  of  election,  but  they  are  hardly  cumu- 
lative. This,  however,  may  be  mere  criticism  on  terms,  and  if  the 
special  power  in  this  .charter  had  been  limited  to  its  unconditional 
avoidance,  I  do  not  know  that  there  would  be  any  ground  for  refusing 
to  hold  that  the  two  might  co-exist,  and  the  power  might  have  its 
election.  It  would  even  then  be  very  difficult  to  account  for  its  intro- 
duction. Why  introduce  the  term  "  writing  under  the  great  seal,"  or 
"  under  the  sign-manual,"  merely  to  do  that  which  the  law  had  already 
enabled  to  be  done,  and  which  might  still  be  done,  without  either ; 
and  upon  a  question  of  intention  there  would  have  been  great  weight 
in  this  objection.  But  the  power  is  not  so  limited,  it  is  extended  to 
a  conditional  revocation  also.  The  crown  under  it  may  say  to  the 
grantees,  unless  within  such  a  time  or  in  such  a  way  you  do  this  or 
that,  then  we  revoke  and  annul,  but  not  otherwise,  although  there  has 
been  a  breach  of  condition.  Now,  this  is  a  new  power  not  inherent 
in  the  crown,  not  implied  by  law,  existing  only  by  virtue  of  express 
revocation.  No  judgment  to  this  effect  could  be  given  as  the  result 
of  a  proceeding  by  scire  facias.  But  this  power  cannot  in  reasonable 
construction  be  separate  from  the  other ;  they  are,  in  fact,  two  parts 
of  one  entire  power.  My  present  argument  is  simply  on  the  reasona- 
ble construction  of  the  instrument  only,  apart  from  any  legal  diffi- 
culties, which  I  will  not  omit  to  consider  in  the  last  place.  But  apart 
from  these,  if  any  such  there  be,  I  feel  certain  that  no  one  could  doubt 
that  whatever  might  be  the  condition  of  grantees  under  other  charters, 
in  this  charter  the  law  and  mode  of  revocation  were  specially  laid 
down  in  this  sentence  :  these  grantees  were  to  understand  they  held 
this  charter  subject  to  this  power  of  revocation,  and  this  only ;  com- 
monly speaking,  ezpressum  facit  cessare  taciturn,  and  this  would  seem 
a  case  in  which  the  wholesome  maxim  eminently  applies.  But  this 
is  not  all.  I  cannot  but  think  there  is  much  weight  in  the  observa- 
tion which  arises  on  the  additional  and  extraordinary  power  of  revo- 
cation at  the  end  of  twenty-one  years,  or  to  add  new  modifications, 
conditions,  or  provisions  at  its  pleasure,  which  the  crown  has  expressly 
reserved  to  itself.  This,  again,  is  purely  the  creature  of  the  charter 
itself;  incorporation  was  made  for  ever ;  to  give  the  members  a  per- 
petual succession  was  one  of  its  special  objects,  yet  the  crown  has 
chosen  to  reserve  the  extraordinary  power  of  destroying  it,  without 
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any  breach  of  condition  or  misprision  of  any  kind,  at  the  expiration 
of  the  short  period  of  twenty-one  years.  Does  not  this  clause,  placed 
where  it  is,  in  immediate  sequence  to  the  clause  we  are  considering, 
help  to  show  that  the  matter  of  revocation  is,  in  this  charter,  put  on 
special  grounds,  by  agreement  between  the  parties  ?  I  say  agree- 
ment between  the  parties,  because,  though  we  are  speaking  of  a  char- 
ter from  the  crown,  and  use  properly  the  terms  "  grantor  "  and  "  gran- 
tee," it  must  not  be  forgotten  that  even  this  is,  in  its  essence,  a 
compact,  and  that  the  crown  and  grantee  are  mutually  contracting 
parties.  The  grantee  must  accept  before  he  is  bound  by  the  terms ; 
and  I  apprehend  it  to  be  a  rule,  as  universal  as  it  is  wise,  that  where 
a  written  instrument  contains  a  specific  provision  as  to  a  particular 
subject-matter,  the  provision  as  to  that  matter  which  the  law  would 
imply,  if  the  instrument  were  silent,  cannot  be  resorted  to.  Here, 
then,  the  grantees  have  accepted  a  charter  which  expressly  provides 
for  avoidance  in  a  certain  way  and  on  certain  conditions ;  if,  without 
this  expressed  provision,  the  charter  would  have  been  voidable,  or 
breach  of  conditions  were  simple  and  absolute,  so  as  to  make  the 
tenure  of  the  grantees  less  advantageous,  it  seems  to  me  only  the 
more  reasonable  to  infer  that  the  express  provision  supersedes  that 
other  general  and  implied  power  of  avoidance.  We  have  no  right  to 
assume  that  the  charter  would  have  been  accepted,  with  the  power 
of  revocation  at  the  end  of  twenty-one  years,  unless  the  power  of 
revoking  conditionally  only  on  breach  of  any  direction,  had  also  been 
added ;  the  one  may  have  been  the  consideration  for  the  other,  and 
it  cannot  be  assumed,  as  it  was  by  Mr.  Hill,  that  this  was  introduced 
merely  to  enlarge  the  power  of  the  crown ;  in  fact,  it  does  enlarge  it 
certainly,  but  in  fact,  also,  it  restrains  it  This  whole  clause  appears 
to  me  to  lay  down  the  only  law  applicable  to  the  subject;  the  liability, 
therefore,  which  would  have  been  implied  by  law,  had  there  been  no 
express  provision,  does  not  exist 

Much  of  what  I  have  said,  at  so  much  length  I  am  sorry  to  say, 
on  this  point,  applies  to  the  other  argument  relied  on  for  the  prosecu- 
tor. In  the  ordinary  case,  I  freely  admit,  that  the  fiat  of  the  Attorney- 
General  must  be  taken  as  the  expression  of  the  will  of  the  crown. 
It  must  be  so  in  the  present  case,  as  regards  the  mere  issuing  of  the 
scire  facias.  I  do  not  think  the  court  has  power  in  any  case  to 
inquire  whether  the  Attorney-General  has  been  well  or  ill  advised  in 
granting  his  fiat;  and  in  the  present  instance  I  have  no  desire  to 
raise  any  question  upon  it  Still,  if  the  power  of  the  crown  be 
limited,  the  power  of  the  officer  of  the  crown  must  be  equally  8a 
The  rights  of  the  grantee,  conceded  by  the  crown,  cannot  be  affected 
by  the  act  of  the  Attorney-General  beyond  the  power  of  the  crown, 
if  the  expression  of  the  will  of  the  crown,  in  the  manner  specified 
by  the  charter  be  a  condition  precedent  to  the  exercise  of  the  power 
of  the  crown,  the  practice  of  Attorney- Generals  cannot  do  away 
with  the  necessity  of  satisfying  that  condition.  I  conclude,  therefore, 
that  construing  this  charter  according  to  the  intention  of  the  parties 
to  be  gathered  from  its  language,  the  only  power  of  revocation  or 
annulling  reserved  to  the  crown,  is  that  which  is  specially  expressed; 
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and  it  only  remains  to  consider  whether  any  rule  of  law  prevents  us 
from  giving  that  effect  to  it  which  was  intended.  It  has  not  been 
argued,  and  it  certainly  could  not  be  in  this  proceeding,  which  assumes 
the  original  validity  of  the  charter,  that  the  crown  could  not,  by  law, 
have  a  conditional,  instead  of  an  absolute  power  of  avoidance  for 
breach  of  condition,  and  if  it  might  have  it,  it  certainly  might  ex- 
pressly reserve  it  But  it  has  been  said  that  this  particular  reservation 
is  so  expressed  as  to  be  absurd  and  impracticable ;  for  that  it  supposes, 
first,  the  charter  to  have  been  revoked  and  made  void  by  the  Queen's 
declaration  under  the  great  seal  or  sign-manual,  and  then  that  a 
scire  facias  is  to  issue  for  the  purpose  of  procuring  a  judgment  to 
avoid  and  cancel  that  which  has  already  been  so  revoked  and  made 
void.  If  there  be  any  difficulty  on  this  account,  it  exists  equally  in 
regard  of  many  letters-patent  for  new  inventions.  In  them  it  is 
commonly  provided  that "  if  it  shall  be  made  to  appear  that  the  grant 
is  contrary  to  law,  or  the  supposed  invention  prejudicial  to  the  sub- 
jects in  general,  or  not  new,  or  not  found  out  by  the  patentee,  then, 
upon  signification  by  the  crown  under  the  signet  or  privy  seal,  the 
letters  shall  be  utterly  void."  Yet  a  scire  facias,  as  we  all  know, 
would  be  necessary  for  the  repeal  of  the  patent  after  such  significa- 
tion made,  and  that  for  a  reason  which  will  be  obvious  presently. 
For,  secondly,  although  the  Queen  should  act  upon  the  power  re- 
served, and  revoke  and  annul  the  charter,  her  revocation  will  take  no 
effect,  unless  there  has  been  in  fact  that  breach  of  condition  on  which 
alone  it  depends,  and  that  fact  must  be  tried  upon  the  suggestion  in 
the  scire  facias*  If  the  issue  raised  on  it  be  found  against  the  crown, 
the  revocation  falls  to  the  ground ;  and  if  it  be  found  against  the 
grantee,  then  the  revocation,  which  was  only  contingent  before,  be- 
comes absolute. 

But  even  then  there  remains,  thirdly,  the  cancellation  to  be  awarded, 
the  bringing  in  of  the  charter  to  be  formally  cancelled,  and  the  enrol- 
ment in  Chancery  to  be  quashed  and  annulled. 

The  office  of  the  scire  facias  is  two-fold :  first,  to  give  an  oppor- 
tunity for  ascertaining  the  fact  upon  which  the  force  of  the  crown's 
annulment  depends ;  secondly,  in  case  that  fact  be  decided  against 
the  patentee,  to  procure  the  recording  judicially  of  such  annulment, 
and  to  compel  the  bringing  in  the  letters-patent  which  are  in  the 
hands  of  the  grantee,  for  cancellation,  and  to  authorize  the  cancella- 
tion of  the  enrolment  I  cannot  think  there  is  any  reality  in  the 
difficulty  suggested  as  to  the  mode  of  proceeding  under  the  special 
power,  either  in  the  way  of  notice  to  the  crown  of  the  facts  on  which 
it  is  to  be  exercised,  or  notice  from  the  crown  to  the  grantees  that  it 
has  been  exercised.  With  regard  to  the  former,  the  same  mode 
might  in  substance  be  adopted  as  is  now  had  recourse  to  in  other 
cases  of  scire  facias.    The  interests  of  the  crown  are  abundantly  pro- 


tected by  numerous  officers  who  exist  for  the  very  purpose.     It  was 
never  a  very  satisfactory  notion,  which  we  find  in  old  books,  "that  the 
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always  found,  I  believe,  that  either  by  the  vigilance  of  its  own  officers, 
or  from  the  communication  of  interested  individuals,  the  necessary 
information  reaches  the  crown  and  sets  it  in  motion.  As  to  the 
notice  from  the  crown  to  the  grantees,  surely  it  may  be  presumed  that 
so  important  a  proceeding  as  the  special  proviso  here  contemplates, 
will  never  be  had  recourse  to  without  a  previous  inquiry  and  commu- 
nication to  them.  Whether  the  declaration  by  the  crown  under  the 
great  seal  or  sign-manual  has,  in  fact,  been  made,  of  course  there 
would  be  no  difficulty  in  the  Attorney-General's  ascertaining :  the 
knowledge  of  the  fact  must  be  in  the  crown  officers.  It  was  very 
properly  not  contended  in  the  argument,  that  if  the  exercise  of  the 
power  of  revocation  was  a  condition  precedent,  it  was  not  necessary 
to  aver  in  the  writ  that  it  had  been  exercised.  Without  this  allega- 
tion, and  as  the  writ  is  now  framed,  it  is  perfectly  consistent  with  all 
that  would  be  in  issue  on  this  record,  that  the  crown  had  exercised  its 
special  power  of  revocation  conditionally  only ;  so  that,  although  the 
suggestions  of  the  breaches  might  be  true,  they  had  been  condoned, 
and  that  no  judgment  of  cancellation  could  by  law  issue.  I  am  not 
aware  that  this  objection  has  ever  been  raised  before ;  and  as  it  is 
reasonably  to  be  presumed  that  it  might  have  been  on  some  occa- 
sions, if  my  opinion  be  correct,  that  fact  is  undoubtedly  worthy  of 
consideration,  and  entitled  to  much  weight  against  its  correctness : 
still  where  the  general  principles  of  reason  and  justice  clearly  concur 
in  the  support  of  a  decision,  they  cannot  be  overruled,  simply  by  the 
circumstance  that  on  no  former  occasion  had  the  matter  been  brought 
into  controversy.  The  effect  is  merely  negative,  and  will  not  warrant 
me  in  withholding  from  the  defendants  the  benefit  of  my  opinion  in 
their  favor  when  the  point  is  first  raised.  I  conclude,  on  the  whole, 
on  these  grounds,  that  the  rule  for  arresting  the  judgment  ought  to 
be  made  absolute. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  rule  for  arresting 
the  judgment  in  this  case  ought  to  be  discharged.  The  question 
may  be  considered  as  if  the  scire  facia*  contained  only  the  suggest- 
ions  to  which  the  defendants  pleaded  the  fifth,  tenth,  and  thirteenth 
pleas,  the  issues  on  these  pleas  being  found  for  the  crown.  The 
charter  by  which  the  company  was  incorporated  contains  the  follow- 
ing clauses: —  "And  we  do  hereby  further  direct  that  the  sum  of 
100,0001.,  at  the  least,  being  one  half  of  the  aforesaid  capital  of  the 
said  corporation,  shall  be  subscribed  for  within  twelve  calendar 
months  from  the  date  of  these  presents,  and  that  the  sum  of  50,0004, 
at  the  least,  shall  be  paid  up  within  such  period.  And  we  do  farther 
direct,  that  the  said  partnership  shall  not  begin  business  until  it  shall 
have  been  certified  to  the  president  of  the  said  board  of  trade  by, 
at  least,  three  of  the  directors  of  the  said  company,  that,  at  least, 
one  half  of  their  capital  before  mentioned  has  been  subscribed  for, 
and  the  said  sum  of  60,000/.,  at  the  least,  paid  up,  such  certificate  of 
the  said  directors  to  be  indorsed  on  this  our  royal  charter,  and  to  be 
sufficient  evidence  for  the  purpose  of  the  aforesaid  provisions  in  that 
behalt"    The  scire  facias  contains  the  following  suggestions,  amongst 
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others :  *  And  also  that  the  said  sum  of  60,000/.,  at  the  least,  of  the 
said  capital  of  the  said  corporation  had  not  been  paid  up  within  the 
said  period  of  twelve  calendar  months  from  the  date  of  oar  said 
letters-patent,  and  also  that,  although  the  said  partnership  began 
business  on  the  80th  day  of  Jane,  1849,  yet,  at  the  time  when  the 
said  partnership  so  began  business,  60,000/.  of  the  capital  of  the  said 
partnership  haa  not  been  paid  up ;  and  also  that,  although  the  said 
partnership  began  business  on  the  said  30th  day  of  June,  1849,  and 
although  at  the  time  when  the  said  partnership  so  began  business 
one  half  of  the  capital  of  the  said  company  had  not  been  paid  up, 
yet  it  had  been  certified  to  the  president  of  the  said  board  of  traae 
by  the  directors  of  the  said  company,  falsely  and  untruly,  that,  at 
least  one  half  of  the  capital  of  the  said  company  had  been  subscribed 
for,  and  the  said  sum  of  50,000/.,  at  the  least,  paid  up,  in  violation  of 
the  provisions  of  the  said  letters-patent  in  that  behalf  contained; 
whereas,  in  truth,  and  in  fact,  at  the  time  of  giving  such  last-men- 
tioned certificate,  one  half  of  the  capital  of  the  said  company  had 
not  been  subscribed  for,  nor  had  the  said  sum  of  80,000/.,  at  the  least, 
of  the  said  capital  been  paid  up,  as  the  said  directors  then  well 
knew."  The  defendants,  by  their  fifth  plea  to  the  suggestion,  "  that 
the  sum  of  50,000/.,  at  the  least,  of  the  said  capital  of  the  said  cor- 
poration bad  not  been  paid  up  within  the  said  period  of  twelve 
calendar  months  from  the  date  of  her  Majesty's  said  letters-patent,99 
pleaded,  "  that  the  sum  of  50,000/.  had  been  paid  up,  pursuant  to  the 
provisions  of  the  said  letters-patent  in  that  behalf,  within  the  said 
period  of  twelve  months  from  the  date  of  her  Majesty's  letters-pa- 
tent." By  their  tenth  plea  to  the  suggestion,  u  that  at  the  time  when 
the  said  partnership  so  began  business,  50,000/.  of  the  capital  of  the 
said  partnership  had  not  been  paid  up,  the  defendants  pleaded,  that 
on  the  day  when  the  said  partnership  so  began  business,  the  sum  of 
50,000/1  had  been  paid  up,  pursuant  to  the  provisions  of  the  said 
letters-patent  in  that  behalf/'  And  as  to  the  last  suggestion,  (re- 
specting the  certificate,)  the  defendants,  by  their  thirteenth  plea, 
E leaded,  "that  at  the  time  of  the  giving  of  the  said  certificate,  one 
alf  of  the  said  capital  had  been  subscribed  for,  and  the  sum  of 
50,000/.  had  then  been  paid  up,  pursuant  to  the  provisions  of  the  said 
letters-patent  in  that  behalf."  The  issues  on  these  three  pleas  were 
found  lor  the  crown,  and  the  propriety  of  the  verdict  is  not  ques- 
tioned. But  we  are  called  upon  to  arrest  the  judgment  on  the 
alleged  insufficiency  of  the  declaration  in  scire  facias.  It  was  hardly 
questioned  by  the  counsel  for  the  defendants  that  the  declaration,  as 
framed,  would  have  been  sufficient  had  it  not  been  for  the  proviso  in 
the  charter,  declaring  that  in  case  the  corporation  should  not  comply 
with  the  directions  and  conditions  contained  in  the  charter,  it  should 
be  lawful  for  the  Queen,  u  by  any  writing  under  the  great  seal,  or 
under  the  sign-manual,  to  revoke  and  make  void  the  said  charter,  and 
every  clause,  matter,  and  thins  therein  contained,  either  absolutely  or 
under  such  terms  and  conditions  as  her  Majesty  should  think  fit" 
There  seems  to  be  no  doubt  whatever,  that  withont  this  proviso  it 
would  have  been  competent  either  for  the  Attorney-General  ex  officio, 
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or  for  a  private  prosecutor,  having  obtained  the  fiat  of  the  Attorney- 
General  for  this  purpose,  to  have  proceeded  by  scire  facias  with  a 
view  that  the  letters-patent  might  be  cancelled  on  the  suggestions 
above  stated.  According  to  the  authorities  cited  at  the  bar,  and 
many  others  which  might  be  cited  respecting  the  rules  for  construing 
the  grants  of  the  crown,  this  scire  facias  shows  a  breach  of  condi- 
tions on  which  the  charter  was  granted.  The  corporation  is  created 
by  the  Queen,  "  subject  to  the  directions  and  provisions  in  this  her 
royal  charter  contained."  Her  Majesty  then  goes  on  to  direct  that 
one  half  the  capital  shall  be  subscribed  for  within  twelve  calendar 
months,  and  the  sum  of  50,000£,  at  the  least,  shall  be  paid  up  within 
such  period,  and  that  the  partnership  shall  not  begin  business  until 
there  has  been  a  true  certificate  by  three  of  the  directors,  that  one 
half  the  capital  has  been  subscribed  for,  and  the  50,000/.  has  been 
duly  paid  up.  These  are  conditions  subsequent  for  breach  of  which 
the  charter  may  be  annulled  and  cancelled.  The  scire  facias  sug- 
gests a  breach  of  these  conditions,  and  further  goes  on  to  allege  gross 
misconduct  on  the  part  of  the  directors,  that  they  knowingly  signed 
a  false  certificate  stating  that  one  important  condition  had  been  per- 
formed which  they  had  broken.  The  alleged  breach  of  the  conditions 
and  the  alleged  misconduct  must  be  considered  as  established  by  the 
verdict  of  the  jury.  Therefore,  if  the  proviso  does  not  restrain 
instead  of  adding  to  the  powers  of  the  crown,  there  is  surely  ample 
ground  for  the  judgment  that  the  letters-patent  be  annulled  and  can- 
celled. It  is  laid  down  by  all  writers  of  authority  who  have  treated 
this  subject,  that  if  letters-patent  under  the  great  seal  have  been 
granted  on  any  false  representation  by  which  they  are  void,  or  if, 
after  the  grant,  there  has  been  a  breach  of  any  condition  subsequent, 
whereby  they  are  voidable,  the  prerogative  writ  of  scire  facias  to 
repeal  them  may  be  sued,  either  directly  by  the  crown  or  with  the 
consent  of  the  crown,  on  the  relation  of  any  individual  who  may  be 
injured ;  and  in  the  subsequent  proceedings,  it  is  wholly  immaterial 
whether  the  scire  facias  which,  in  all  cases,  must  be  in  the  name  of 
the  king  has  issued  with  or  without  a  relator.  But  the  defendants' 
counsel  strenuously  and  powerfully  contended  that,  regard  being  had 
to  the  proviso  in  this  charter  for  a  proceeding  by  writing  under  the 
great  seal  or  under  the  sign-manual,  in  case  the  corporation  should 
not  comply  with  any  of  the  directions  and  conditions  contained  in 
the  letters-patent,  either  that  scire  facias  could  not  be  brought,  or,  at 
all  events,  that  scire  facias  could  not  be  brought  until  the  Queen  has 
revoked  the  letters-patent  by  writing  under  the  great  seal  or  sign- 
manual,  and  that  this  declaration  in  scire  facias  is  defective  in  not 
containing  an  allegation  that  there  had  been  such  a  revocation. 
After  a  very  attentive  consideration  of  the  charter,  I  am  of  opinion 
that  the  proviso  in  no  respect  limits  the  power  of  proceeding  by 
scire  facias  which  would  otherwise  have  existed,  and  that  it  only 
gives  a  cumulative  or  additional  remedy  by  enabling  the  crown  in  a 
summary  manner  to  revoke  the  charter  or  to  modify  it.  The  suppo- 
sition that  it  takes  away  all  power  to  proceed  by  scire  facias  to  have 
the  letters-patent  cancelled,  cannot  possibly  be  sanctioned,  and,  indeed, 
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was  nearly  abandoned  during  the  argument,  chief  reliance  being 
placed  upon  the  proposition  that,  before  proceeding  by  scire  facias, 
the  crown  was  bound  to  revoke  the  letters-patent  by  writing  under 
the  great  seed  or  sign-manual,  and  that  the  declaration  in  scire  facias 
should  have  averred  such  a  prior  revocation. 

We  are  called  upon  to  say,  that  the  crown,  by  the  proviso,  in- 
stead of  increasing  its  power,  imposed  upon  itself  a  disability  to  pro- 
ceed by  scire  facias  without  first  revoking  and  making  void  the  char- 
ter by  writing  under  the  great  seal  or  sign-manual.  In  the  first 
place,  it  is  very  difficult  to  imagine  bow  such  a  proceeding  to  can- 
cel letters-patent  could  be  conducted;  and  no  instance  of  such  a 
proceeding  can  be  discovered,  although  a  similar  power  of  summary 
revocation  has  been  contained  in  all  letters-patent  granted  for  inven- 
tions since  the  passing  of  the  statute  of  monopolies.  It  is  admitted 
that,  by  the  equivocal  words,  the  power  of  the  crown  cannot  be 
abridged ;  but  it  was  argued  at  the  bar  that  the  construction  of  the 
defendants  protects  the  power  of  the  crown,  by  preventing  private 
prosecutors  from  repealing  the  charter  under  a  scire  facias  for  an 
unintentional  and  immaterial  breach  of  a  condition,  which  the  crown 
would  be  willing  to  overlook.  This  argument  seems  to  be  founded 
upon  the  fallacy  that  any  of  the  Queen's  subjects  may,  at  pleasure, 
sue  out  a  scire  facias  to  repeal  letters-patent  No  such  scire  facias 
can  be  sued  out  without  the  consent  of  the  crown,  given  through  the 
agency  of  the  Attorney-GeneraL  Although  I  myself  had  the  honor 
to  fill  this  office  for  more  than  seven  years,  I  will  not  venture  to  rely 
on  my  own  knowledge  of  the  existence  of  the  Attorney- General's 
authority  or  my  own  recollection  of  the  manner  in  which  it  is  exer- 
cised. In  2  Wins.  Saund.  p.  71,  note  4,  where  the  decisions  upon 
scire  facias  to  repeal  letters-patent  are  collected,  it  is  laid  down,  that 
"  no  scire  facias  can  be  sued  in  this  case  until  the  king's  Attorney-Ge- 
neral grants  his  fiat  to  take  it  out"  In  Mr.  Campbell  Foster's  valuable 
book  on  Scire  Facias,  he  thus  states  the  practice :  "  The  prosecutor 
or  his  solicitor,  having  prepared  a  draught  of  the  writ,  must  lay  a  fair 
copy  of  it  before  the  Attorney-General,  together  with  a  statement  of 
the  facts  on  which  it  is  founded,  in  order  to  obtain  his  fiat,  which 
must  be  filed  in  the  Petty  Bag  Office,  to  authorize  the  issuing  of  the 
writ,  and  without  which  the  writ  cannot  be  sealed.  It  has  been  the 
practice  of  Attorney-Generals  only  to  grant  the  requisite  fiat  to  enable 
the  prosecutor  to  sue  in  the  name  of  the  Queen,  on  condition  that  he 
enters  into  a  bond  of  indemnity,  to  be  taken  in  the  name  of  the  clerk 
of  the  Petty  Bag,  with  two  sufficient  sureties,  and  for  such  sum  as  the 
Attorney-General  shall  name,  to  pay  the  patentee  the  amount  of  his 
costs,  taxed  as  between  attorney  and  client,  if  the  action  against  him 
should  fail."  —  pp.  249,  250.  Mr.  Hindmarch,  in  his  Treatise  on  Pa- 
tents, adds  —  "This  security  was  first  required  to  be  given  by  Sir 
Archibald  Macdonald  when  he  was  Attorney-General,  about  the  year 
1790,  the  amount  of  the  bond  required  being  5002.  But  since  the 
year  1836,  when  Sir  John  (now  Lord)  Campbell  was  Attorney-Ge- 
neral, the  amount  has  been  1,000/.  in  ordinary  cases.  The  amount  of 
the  bond  in  other  cases  is  entirely  discretionary  in  the  Attorney-Ge- 
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neral,  who  will,  in  extraordinary  cases,  order  security  to  be  given  to 
a  sufficient  amount  to  cover  the  probable  extent  of  the  defendant's 
costs  in  defending  the  action."  —  p.  387.  The  statute  11  &  12  Vict, 
c.  94,  s.  26,  requires  the  name  of  the  prosecutor  to  be  inserted  in  the 
writ  of  scire  facias,  but  with  a  proviso,  "  that  nothing  in  this  act  con- 
tained shall  authorize  the  issuing  of  any  such  writ  of  scire  facias 
without  the  fiat  or  leave  of  Her  Majesty's  Attorney-General."  It 
likewise  appears,  by  these  books  of  practice,  that  the  defendant  may 
be  heard  to  show  cause  before  the  fiat  is  granted,  and  that  after  the 
fiat  has  been  granted  and  the  scire  facias  has  been  sued  out  by  the 
relation,  the  Attorney-General  preserves  a  control  over  the  action,  as 
he  does  over  a  charity  information,  where  there  is  a  relation;  and  he 
may  order  a  nolle  prosequi  to  be  entered  as  to  any  suggestion  which 
he  thinks  unfairly  introduced.     See  Webster's  Patent  Reports,  p.  671. 

The  defendants'  counsel  then  rely  upon  dicta  to  be  found  in  the 
books,  that  this  fiat  is  "  matter  of  right."  It  is  matter  of  right  to 
all  who  are  justly  entitled  to  it ;  but  those  only  are  justly  entitled  to 
it  who  suffer  a  prejudice  by  letters-patent  and  the  breach  of  the  con- 
dition upon  which  they  have  been  granted.  No  mandamus  would 
lie  to  the  Attorney- General  to  grant  his  fiat  for  a  scire  facias.  If  he 
were  improperly  to  withhold  it,  he  might  be  questioned  in  parliament, 
and  he  might  be  punished  for  his  misconduct.  But,  upon  such  a 
complaint  being  brought  forward  against  him,  if  he  could  show  that 
the  applicant  had  no  interest  whatever  in  the  subject-matter,  and  was 
only  actuated  by  spleen  or  malevolence,  and  that  it  was  for  the  public 
advantage  that  the  letters-patent  should  not  be  assailed,  instead  of 
being  punished  he  would  be  applauded. 

It  is  then  said  that  extreme  hardship  would  arise  to  this  company, 
and  other  companies  incorporated  in  the  same  manner,  if  a  scire  facias 
actually  to  cancel  the  charter  were  to  issue  for  the  breach  of  some 
unimportant  condition,  instead  of  the  milder  power  being  exercised 
of  altering  the  charter.  We  know  nothing  of  what  passes  before  the 
Attorney- General  when  he  grants  his  fiat  for  a  scire  facias}  but  we 
must  suppose  that  he  has  duly  exercised  his  power.  It  is  possible 
that  in  this  case  evidence  was  laid  before  the  Attorney-General  of  the 
gross  fraud  respecting  the  false  certificate  that  the  capital  of  50,000/. 
had  been  paid  up,  which  is  suggested  in  the  scire  facia*  and  which 
was  proved  to  the  satisfaction  of  the  jury,  whereby  there  was  a  failure 
of  consideration,  and  the  object  of  granting  a  charter  to  work  mines 
abroad,  with  capital  to  be  subscribed  at  home,  may  have  been  entirely 
defeated.  At  any  rate  the  possibility  of  power  being  abused  is  no 
conclusive  argument  against  its  existence ;  for  under  every  form  of 
government  there  must  be  lodged  in  certain  functionaries  discretionary 
powers,  to  be  exercised  under  a  responsibility  for  the  abuse  of  them, 
without  allowing  the  validity  of  the  act  done  to  be  judicially  ques- 
tioned. In  this  case  we  are  bound  to  presume  that  the  scire  facias 
proceeded  with  the  approbation  of  the  crown,  and  not  in  contraven- 
tion of  their  wishes  or  intentions.  It  seems  to  me  that  to  construe 
the  proviso  giving  a  power  to  the  crown  summarily  to  revoke  the 
charter  as  a  restriction  upon  the  power  of  the  crown  to  proceed  by 
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scire  facias,  would  be  contrary  to  the  rules  of  law  and  to  the  inten- 
tions of  the  parties.  The  charter  may  be  construed  so  as,  in  all  its 
parts,  to  work  harmoniously  by  supposing  that  the  summary  power 
reserved  by  the  proviso  is  cumulative  or  additional,  leaving  the  remedy 
by  scire  facias  to  remain  as  if  the  proviso  had  never  been  introduced. 
The  notion  of  a  scire  facias  after  a  revocation  by  writing  under  the 
great  seal  or  sign-manual  never  seems  to  have  been  contemplated, 
and  is  wholly  inconsistent  with  the  power  of  modifying  the  charter, 
for  upon  scire  facias  the  judgment  is  quod  cancilietur.  That  the 
exercise  of  the  summary  power  was  to  be  final,  is  further  shown  by 
the  power  under  the  proviso  to  the  Queen,  "at  any  period  after  the 
expiration  of  twenty-one  years,  by  writing,  under  the  great  seal  or 
sign-manual,  to  revoke  and  make  void  the  charter  or  to  modify  it,  as 
she  should  think  fit,"  without  any  breach  of  any  condition  or  any 
default  whatever,  and  without  any  possibility  of  following  up  the 
revocation  by  scire  facias.  These  are  extraordinary  powers,  enabling 
the  crown  to  put  an  end  to  a  franchise  without  a  scire  facias ;  but  it 
was  for  the  grantees  to  consider  whether  they  would  accept  a  charter 
reserving  powers  to  the  crown  which,  without  this  express  proviso,  it 
would  not  possess  at  common  law.  It  was  urged,  however,  that 
the  implied  power  of  proceeding  by  scire  facias  in  the  usual  manner 
must  be  understood  to  have  been  renounced  by  the  crown  when  the 
proviso  to  proceed  in  another  manner  is  expressly  mentioned.  This 
argument,  if  valid,  would  prevent  a  scire  facias  from  being  brought 
to  repeal  a  patent  for  an  invention,  at  least  until  it  has  been  revoked 
by  the  Queen  or  six  of  her  privy  council.  In  every  such  patent  there 
is  a  proviso  that,  if  the  invention  is  not  new,  "  then,  upon  significa- 
tion or  declaration  thereof  to  be  made  by  us,  our  heirs  or  successors, 
under  our  or  their  signet  or  privy  seal,  or  by  the  lords  or  others  of  our 
or  their  privy  council,  or  any  six  or  more  of  them,  under  their  hands, 
these,  our  letters-patent,  shall  forthwith  cease,  determine,  and  be  utterly 
void  to  all  intents  and  purposes,  any  thing  hereinbefore  contained  to 
the  contrary  thereof  in  anywise  notwithstanding."  Hindmarch,  p.  62. 
The  condition  here  mentioned,  on  which  this  summary  power  may 
be  exercised,  may  be  considered  a  condition  precedent,  the  breach  of 
which  makes  the  letters-patent  void  ab  initio  ;  but  suppose  the  same 
power  bad  been  reserved  for  breach  of  the  condition  that  the  patentee 
shall,  within  a  specified  time,  enrol  a  specification  of  his  invention, 
the  letters-patent  would,  for  this  purpose,  be  identical  in  their  frame 
with  the  present;  and,  upon  this  supposition,  could  it  be  doubted  that 
&  scire  facias  might  be  brought  by  the  crown  to  repeal  the  letters- 
patent  on  the  ground  that  there  had  been  no  sufficient  specification 
of  the  invention  enrolled,  although  there  had  been  no  prior  revocation 
under  the  reserved  power  by  the  Queen  or  the  privy  council  ?  I  can- 
not find  that  this  summary  power  ever  has  been  exercised,  and  letters- 
patent  for  inventions  have  been  acted  upon  and  repealed  as  if  they 
contained  no  such  proviso.  But  to  show  what  the  understanding  of 
the  profession  has  been,  I  may  refer  to  a  section  in  Mr.  Hindmarch's 
book,  entitled, 4t  Of  the  revocation  of  a  patent  by  the  Queen  or  privy 
council."  (p.  431).     The  learned  author,  after  pointing  out  the  delay 
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and  expense  occasioned  by  a  *ctre  facias,  says,  "  By  this  proviso  the 
Queen  or  her  council  may  declare  the  cause  of  invalidity,  and  the 
declaration  will  of  itself  have  the  effect  of  revoking  or  avoiding  the 
patent,  and  of  course  of  rendering  all  further  proof  than  the  declara- 
tion itself  unecesBary.  The  grant  of  a  patent  is  a  matter  of  grace 
and  favor,  and  therefore  the  crown  may  annex  any  condition  it 
pleases  to  the  grant"  This  summary  power,  if  exercised,  is  considered 
not  to  be  necessary  or  ancillary  to  a  scire  facias,  but  to  leave  the 
power  of  proceeding  by  scire  facias  untouched  and  entire,  as  if  the 
summary  powers  expressly  introduced  had  been  omitted  altogether 
from  the  letters-patent. 

I  think  that  letters-patent  giving  a  monopoly  for  an  invention,  and 
letters-patent  creating  a  trading  company,  if  framed  in  the  same 
manner,  must  be  construed  on  the  same  principles.  With  regard  to 
the  former,  in  practice  much  more  facility  is  likely  to  be  given  to 
writs  of  scire  facias;  for  if  a  monopoly  is  claimed  for  a  manufacture 
which  is  not  new,  every  member  of  the  community  may  be  considered 
fes  in  some  measure  aggrieved  and  entitled  to  a  remedy.  But  there 
may  be  conditions  contained  in  letters-patent  creating  a  trading  com- 
pany, in  which  hardly  an  individual  in  the  kingdom  has  the  slightest 
interest,  and  the  breach  of  which,  therefore,  may  afford  no  reason  for 
the  crown  consenting  to  a  scire  facias  at  the  prayer  of  a  relator.  In 
the  latter  class  of  cases  much  more  caution  is  likely  to  be  exercised, 
and  we  may  conjecture  that  the  Attorney-General  would  not  grant 
his  fiat  without  consulting  the  board  of  trade,  by  whose  advice  the 
charter  was  granted.  But  the  scire  facias  having  proceeded,  I  am 
of  opinion,  that,  in  point  of  law,  the  reserved  summary  power  of 
revocation  is  equally  to  be  disregarded  with  respect  to  both  classes  of 
letters-patent 

I  beg  particularly  to  draw  attention  to  the  concluding  clause  of  the 
charter :  — "  Provided  always,  and  we  do  hereby  direct  and  declare, 
that  this  our  royal  charter  is  granted  upon  this  express  condition, 
that  the  said  partnership  hereby  incorporated  shall  at  all  times  during 
the  continuance  of  the  said  corporation,  abide  by  and  conform  to  all 
and  every  the  directions  which  may  be  given  to  the  said  corporation 
by  any  one  of  the  principal  secretaries  of  state,  of  us,  our  heirs  or 
successors,  as  regards  the  intercourse  and  dealings  by  the  said  com- 
pany  with  any  foreign  state  or  power."  Now,  suppose  the  scire  facias 
had  alleged  a  flagrant  breach  of  this  express  condition,  whereby  the 
frendly  relations  between  this  country  and  a  foreign  state  have  been 
disturbed,  would  the  declaration  still  have  been  bad  for  not  stating  a 
revocation  under  the  great  seal  or  sign-manual  ?  There  seems  to  be 
no  doubt  that  for  breach  of  this  condition  the  Attorney- General  might 
at  once  have  proceeded  by  scire  facias,  and  between  express  and  im- 
plied conditions  in  royal  grants,  hitherto  no  distinction  has  been  made 
as  to  the  remedies  of  the  crown.  I  would  further  observe,  that  by  the 
construction  of  this  charter,  which  seems  to  me  to  be  the  right  one, 
the  Queen  cannot  be  deprived  of  the  power  of  revoking  the  charter, 
"  under  such  terms  and  conditions  as  her  Majesty  may  think  fit," 
for  the  consent  to  the  scire  facias  might  have  been  refused,  with  a 
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view  to  such  a  proceeding.  We  are  bound  to  believe  that  no  modi- 
fied revocation  of  the  charter  under  the  great  seal  or  sign»manual  has 
even  been  in  contemplation,  and,  on  the  contrary,  that  it  is  the  wish 
of  the  crown,  for  the  reasons  set  out  in  the  writ  scire  facias,  running 
in  the  Queen's  name,  that  the  charter  should  be  absolutely  annulled 
and  cancelled.  I  have  only  further  to  observe,  in  answer  to  an  ob- 
servation urged  by  the  defendants'  counsel,  that  I  do  not  consider  the 
fiat  of  the  Attorney-General  any  exercise  of  the  summary  power  of 
revocation ;  and  that  my  opinion  rests  upon  this  principle,  that  as  far 
as  the  proceeding  by  scire  facias  is  concerned,  the  charter  is  to  be 
construed  and  acted  upon  exactly  in  the  same  manner  as  if  the  sum- 
mary power  of  revocation  mentioned  in  it  were  annihilated.  For 
these  reasons,  I  concur  in  the  opinion  expressed  by  my  brother  Wight- 
man.  As  my  brother  Coleridge  and  my  brother  Erie  are  of  a  con- 
trary opinion,  so  that  the  court  is  equally  divided,  I  presume  that  the 
rule  will  drop,  and  judgment  will  be  given  for  the  crown.  But  I  have 
the  satisfaction  to  think  that  a  writ  of  error  may  be  brought  upon  it, 
and  if  it  be  erroneous,  it  will  be  reversed  by  a  court  of  superior  juris- 
diction. 

The  rule  dropped. 


Reoxna  v.  The  Mayor  and  Assessors  of  the  Borough  of  Harwich.1 

January  29, 1853. 

Municipal  Corporations  Act>  5  Sf  6  WUL  4,  c.  76,  s.  17  —  Notice  of 

Objection  —  Sufficiency  of 

The  notice  of  objection  to  the  name  of  a  person  being  retained  on  the  burgess  list  of  a  bor- 
ough, given  to  the  party  objected  to,  was  in  the  following  form :— "To  J.  B.  I  hereby 
give  von  notice  that  I  object  to  your  name  being  retained  on  the  burgess  list  of  the  borougn 
of  H."    The  notice  did  not  describe  J.  B.  as  he  was  described  in  the  burgess  list :  — 

Hdd,  that  the  notice  was  sufficient  under  the  5  &  6  Will.  4,  c  76,  s.  17. 

This  was  a  rule  calling  upon  the  mayor  and  assessors  of  the  bo- 
rough of  Harwich  to  show  cause  why  a  mandamus  should  not  issue 
commanding  them  to  revise  the  burgess  list  of  the  borough,  so  far  as 
related  to  an  objection  to  the  name  of  James  Broom  the  younger 
being  retained  thereon.  It  appeared  by  the  affidavits,  that  in  the 
burgess  list  the  party  objected  to  was  described  as  "  James  Broom 
the  younger,  of  Currants  Lane,  in  the  parish  of  St  Nicholas."  The 
notice  of  objection,  given  to  the  town  clerk,  under  the  5  &  6  Will.  4, 
c.  76,  s.  17,  was  as  follows  :  — "To  the  town  clerk  of  the  borough  of 
Harwich.  I  hereby  give  you  notice  that  I  object  to  the  name  of  James 
Broom  the  younger,  of  Currants  Lane,  in  the  parish  of  St.  Nicholas, 


*  22  Law  J.  Rep.  (k.  s.)  Q.  B.  216 ;  1  El.  &  Bl.  617. 
VOL,  xviii.  17 
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being  retained  on  the  burgess  list  of  the  borough  of  Harwich."  The 
notice  given  to  the  party  objected  to  was  as  follows: — "  To  Mr. 
James  Broom,  jun. —  I  hereby  give  you  notice  that  I  object  to  your 
name  being  retained  on  the  burgess  fist  of  the  borough  of  Harwich." 
Both  these  notices  were  properly  signed  by  the  party  objecting.  The 
mayor  and  assessors  held  that  the  notice  given  to  the  party  objected 
to  did  not  follow  the  form  No.  3,  in  Schedule  D.  to  the  5  &  6  Will  4, 
c.  76,  and,  therefore,  declined  to  hear  the  objection. 

Shee>  Serg.,  now  showed  cause.  The  notice  of  objection  is  bad,  as 
it  does  not  follow  the  form  given  in  the  Schedule  D.,  nor  is  it "  to  the 
the  like  effect"  This  point  has  been  already  decided  by  Crompton, 
J.,  in  the  Bail  Court  In  re  The  Mayor  and  Assessors  of  Harwich^ 
ante,  p.  81. 

[Lord  Campbell,  C.  J.  Has  not  section  17  been  substantially 
complied  with?] 

It  would  be  dangerous  to  sanction  equivalents  when  a  form  is  pre* 
scribed  by  the  statute.  At  all  events,  the  notice  is  not  to  the  like 
effect  with  that  in  the  schedule,  because  it  does  not  contain  the  de- 
scription which  is  in  the  burgess  list 

Per  Curiam.1    The  notice  of  objection  is  quite  sufficient 

Rule  absolute. 


Evbbahd  v.  Watson.5 

April  25, 1853. 

Bill  of  Exchange  —  Indorsee  against  Ihdorser  —  Good  Notice  of 

Dishonor. 

The  following  is  a  good  notice  of  dishonor  of  a  hill  of  exchange :  —  "  We  beg  to  acquaint 
70a  with  the  non-payment  of  Mr.  Miles's  acceptance  to  James  Wright's  draft  of  the  29th 
of  December  last,  at  four  months,  501,  amounting,  with  expenses,  to  SOt.  5s.  IdL,  which 
remit  us  in  course  of  post  without  fail,  or  pay  to  Messrs.  Everaras  6  Co,  of  Lynn." 

This  was  an  action  on  a  bill  of  exchange  by  indorsee  against 
indorser. 

On  the  trial,  before  Erie,  J.,  at  the  sittings  at  Westminster,  in  Hilary 
term  last,  a  verdict  was  found  for  the  plaintiff,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of 
opinion  that  the  following  was  not  a  good  notice  of  dishonor ;  and 
in  the  same  term,  a  rule  msi  was  obtained  for  that  purpose  :— 


1  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and  Wightman,  J. 
»  22  Law  J.  Rep.  (n.  b.)  Q.  B.  222;  1  Common  Law  Rep.  454. 
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"  Mftjr  1, 1852,  Norwich  Bank. 

"Mr.  Thos.  Watson.  Sir. —  We  beg  to  acquaint  you  with  the 
non-payment  of  Mr.  Miles's  acceptance  to  James  Wright's  draft  of 
the  29th  of  December  last,  at  four  months,  50i,  amounting,  with  ex- 
penses, to  50/.  55.  Id.,  which  remit  us  in  course  of  post  without  fail, 
or  pay  to  Messrs.  Everards  and  Co.,  of  Lynn.  —  We  are,  Sir,"  &c 

BramwtU  and  Wheeler  showed  cause.  It  is  manifest  that  the  de- 
fendant in  fact  had  sufficient  notice  of  dishonor,  but  it  is  said  to  be  a 
question  of  law  whether  this  can  be  considered  a  good  notice.  It  is 
difficult  to  see  in  what  respect  it  is  insufficient  The  letter  indicates 
everything  that  is  required  to  constitute  a  good  notice.  Solarte  v. 
Palmer,  1  Bing.  N.  C.  194 ;  s.  c.  8  Bligh,  N.  8.  874,  and  the  cases 
since  have  certainly  led  to  a  refined  construction  as  regards  notices 
of  this  kind. 

[Lord  Campbell,  C.  J.  Solarte  v.  Palmer,  there  is  no  disguising 
it,  is  a  decision  very  much  to  be  regretted.] 

All  the  cases  will  be  found  collected  in  Byles  on  Bills,  p.  214,  6th 
edit* ;  and  not  one  of  them  goes  so  far  as  to  be  an  authority  for  hold* 
ing  that  the  terms  of  this  notice  are  not  sufficient,  and  the  court  will 
not  be  disposed  to  extend  the  authority  of  those  cases,  which  have 
already  led  to  great  inconvenience. 

Prentice,  in  support  of  the  rule.  The  court  must  go  further,  in 
holding  this  to  be  a  good  notice,  than  any  case  has  as  yet  gone.  The 
validity  of  it  turns  upon  the  use  of  the  words  u  with  expenses." 
Without  these  words  it  would  clearly  be  insufficient ;  and  as  to  the 
effect  of  those  words  Messenger  v.  Southey,  1  Scott,  N.  R.  180,  seems 
in  point  There  the  notice  was, "  This  is  to  inform  you  that  the 
bill  1  took  of  you,  11/.  2s.  6<£,  is  not  took  up,  and  45.  6<L  expenses, 
and  the  money  I  must  pay  immediately; "  and  it  was  held  insufficient 

[Erle,  J.  The  case  of  Bailey  v.  Porter,  14  Mee.  &  W.  44,  is  a 
strong  counter  authority  to  that] 

This  is  not  like  the  cases  in  which  the  word  "  returned  "  was  used 
in  the  notices,  for  that  word  has  an  understood  mercantile  meaning ; 
and  the  rule  acted  upon  in  Messenger  v.  Southey  was,  that  the  notice 
must  appear  to  be  good  by  express  words  or  necessary  implica- 
tion. 

[Lord  Campbell,  C.  J.  The  word  " expenses"  must  have  an 
equally  well-understood  mercantile  meaning.  I  should  say  that  the 
proper  rule  is  ordinary  construction,  and  not  necessary  implication.] 

The  question  is,  what  effect  is  to  be  given  to  the  words  "  with 
expenses  ?  n 

Lord  Campbell,  C.  J.  I  should  be  sorry  if  any  doubt  could  be 
entertained  as  to  the  validity  of  this  notice.  The  law  merchant  re- 
quires that  notice  should  be  given  of  the  presentment  of  a  bill  of 
exchange  for  payment  and  that  it  has  been  dishonored,  and  that  pay- 
ment of  it  is  required,  and  the  notice  of  it  must  be  such  as  to  give 
this  information  to  a  person  of  reasonable  understanding.     [His 
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lordship  read  the  notice.]  Is  there  any  human  being  of  common 
understanding  who,  having  received  such  a  notice,  would  not  well 
comprehend  that  the  bill  in  question  had  been  presented  and  disho- 
nored, and  that  he  was  held  liable  to  pay  it  ?  How  otherwise,  reason* 
ably  considered,  would  the  "  expenses  "  have  been  incurred  than  in 
noting  tho,  bill  for  dishonor  ?  And  the  defendant  is  expressly  required 
to  remit  the  amount  of  such  expenses,  as  well  as  the  amount  of  the 
bill.  It  is  particularly  important  that  valid  mercantile  instruments 
should  be  such  as  convey  in  general  language  the  ideas  that  are  meant 
to  be  conveyed.  The  case  of  Solarte  v.  Palmer  has  caused  much 
confusion  in  the  mercantile  world.  We  must,  however,  be  bound  by 
it  when  a  notice  in  the  same  terms  comes  before  us.  Even  the  House 
of  Lords  would,  I  fear,  be  obliged  to  consider  it  binding  upon  them  ; 
and  I  only  wish  the  decision  was  got  rid  of  by  an  act  of  parliament. 
It  does  not,  however,  prevent  me,  in  this  case,  from  using  the  reason 
bestowed  upon  me,  and  I  am  of  opinion  that  this  notice  conveys 
sufficiently  all  the  information  that  the  law  requires,  and  is  therefore 
a  good  notice. 

Erle,  J.  I  am  also  of  opinion  that  the  notice  is  quite  sufficient 
Several  cases  since  Solarte  v.  Palmer  have  held  that  less  than  we 
have  here  was  a  sufficient  notice.  As  a  general  rule  we  cannot  run 
counter  to  the  decision  in  Solarte  v.  Palmer ;  but,  subject  to  the  re- 
striction imposed  by  that  case,  any  instrument  which  conveys  to  the 
Carty  the  ideas  that  the  bill  of  exchange  has  been  presented  and  dis- 
onored,  and  that  he  is  looked  to  for  payment,  I  should  be  inclined  to 
hold  a  sufficient  notice  of  dishonor. 

Rule  discharged.1 


Beoina  v.  William   Raines,  Esq.,  Judge  of  the -County  Court 

of  Yorkshire.8 

April  28, 1853. 

County  Court — Jurisdiction  —  Distress  for  Rent  —  Replevin  —  Title 

in  dispute. 

Under  the  119th  and  131st  sections  of  the  9  &  10  Viet  c  95,  a  county  court  has  jurisdiction 
to  try  an  action  of  replevin  for  an  alleged  illegal  distress  for  rent,  although  the  title  to  the 
premises,  in  respect  of  which  the  rent  distrained  for  was  due,  appears  to  be  in  dispute ;  the 
steps  necessary  for  the  removal  of  the  action  under  the  121st  section  not  having  been 
taken. 

This  was  a  role  calling  upon  the  jndge  of  the  County  Court  of 
Yorkshire,  holden  at  Howden,to  show  cause  why  a  writ  of  mandamus 


*  Wiohtm an,  Jn  and  Cromptox,  J.,  were  absent 
»  22  Law  J.  Rep.  (n.  a.)  Q.  B.  223 ;  17  Jur.  553. 
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should  not  issue,  commanding  him  to  hear  a  certain  plaint  in  replevin 
entered  for  trial  in  the  said  court,  between  George  Allen  and  Daniel 
Hutton. 

The  affidavits  stated  that  Daniel  Hutton  had,  at  Howden,  in  the 
county  of  York,  and  within  the  jurisdiction  of  the  cquntv  court,  of 
Yorkshire,  distrained  the  goods  and  chattels  of  George  Allen  for  the 
sum  of  SO/.,  for  rent  alleged  to  be  due  to  Hutton  from  J.  &  W.  Carter, 
for  premises  at  Howden,  occupied  by  Allen.  That  Allen  caused  the 
said  goods  and  chattels  to  be  replevied,  and  entered  into  the  usual 
bond  to  the  sheriff  of  Yorkshire,  conditioned  to  appear  at  the  said 
county  court,  and  to  prosecute  the  suit  with  effect  That  a  plaint  in 
replevin  was  entered  in  the  said  county  court  against  Hutton,  for 
seizing  and  unjustly  detaining  the  said  goods  and  chattels.  That  a 
summons  was  issued,  calling  upon  Hutton  to  appear  at  the  county 
court  on  the  26th  of  January  last  and  answer  the  said  plaint.  That 
the  parties  attended  on  the  said  day ;  and  that  upon  the  hearing  of 
the  said  plaint,  it  appeared,  from  the  statement  made  by  the  attorney 
of  Allen,  that  the  title  to  the  said  premises  was  in  dispute,  and  the 
judge  of  the  county  court  thereupon  refused  to  try  the  said  plaint,  the 
attorney  for  Allen  contending  that  the  judge  was  bound  to  try  it,  as 
neither  of  the  parties  had  removed  the  plaint,  under  section  121  of 
the  statute  9  &  10  Vict  c.  96.  In  support  of  the  rule,  reference  was 
also  made  to  the  new  rules  of  practice  in  the  county  court1 

Hugh  Hill  showed  cause.  The  judge  of  the  county  court  is  only 
interested  in  obtaining  the  decision  of  the  court,  upon  the  question 
whether  he  has  any  jurisdiction  to  try  a  plaint  in  replevin  under  the 
9  &  10  Vict  a  9d,  when  the  matter  in  dispute  is  title.  The  58th 
section  expressly  excludes  the  jurisdiction,  and  the  question  is  whether 
the  121st  section  does  not  operate  to  a  certain  extent  as  a  repeal  of  the 
58th  section.  The  119th  section,  also  may  be  an  important  one  to 
consider.9 


1  Bole  194. —  AH  actions  of  replevin  in  cases  of  distress  for  rent  in  arrear  or  damage 
faisant}  shall  be  tried  in  a  summary  way,  as  other  actions,  in  the  courts  held  under  the 
authority  of  the  act  of  the  9  &  10  Vict  c.  95,  and  the  judgment  therein,  in  ordinary 
cases,  whether  for  plaintiff  or  defendant,  shall  be  according  to  the  forms  in  the  sche- 
dule. 

197.  —  Where  either  party  is  desirous  of  removing  any  plaint  in  replevin  in  pur- 
suance of  section  121,  of  the  9  &  10  Vict  c.  95,  he  shall,  at  least  five  days  before  the 
return  day  of  the  summons,  deliver  to  the  clerk  two  copies  of  a  notice,  signed  by  him* 
self,  his  attorney,  or  agent,  stating  the  ground  of  such  removal,  together  with  the  names 
o4>  the  two  sureties  whom  he  proposes  to  become  bound  with  mm  in  the  form  in  the 
schedule,  and  the  clerk  shall  forthwith  transmit  one  of  the  said  copies  of  the  said  notice 
to  the  opposite  party  or  parties,  by  prepaid  post  letter ;  and  unless  such  notice  is  given, 
the  party  removing  shall  pay  all  the  expenses  to  which  the  opposite  party  has  been  put 
in  consequence  of  such  non-compliance  with  this  Rule,  unless  the  Judge  shall  other- 
wise order;  and  in  case  a  reasonable  time  has  not  been  allowed  to  enable  the  clerk  to 
ascertain  the  sufficiency  of  the  sureties,  the  cause  shall  be  postponed  at  the  expense  of 
the  party  seeking  to  remove,  or  upon  such  terms  as  the  Judge  shall  think  fit 

9  Section  58.  "  That  all  pleas  of  personal  actions  where  the  debt  or  damage  claim- 
ed is  not  more  than  201,  whether  on  balance  of  account  or  otherwise,  may  be  holden 

17# 
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Udall>  in  support  of  the  rule,  was  not  heard. 

Lord  Campbell,  C.  J.  Taking  the  three  sections  together,  it 
seems  to  me  that  the  judge  had  jurisdiction  to  hear  the  plaint,  and 
that  the  condition  of  removal  provided  for  in  the  121st  section  is 
required  to  take  away  the  jurisdiction ;  and  that  being  so,  the  juris- 
diction in  this  case  remained,  and  the  judge  ought  to  have  proceeded 
to  determine  the  plaint 

Wightman,  J.,  and  Erle,  J.,  concurred. 

Crompton,  J.  The  effect  of  the  119th  section  is  to  make  the 
county  court  the  place  where  the  action  of  replevin  is  to  begin,  just 
as  before  the  passing  of  the  act ;  and  then,  under  the  121st  section, 
the  action  may  be  removed,  in  the  manner  therein  pointed  out,  and 
not  otherwise. 

Rule  absolute. 


in  the  county*  court  without  writ,  and  all  such  actions  brought  in  the  said  court  shall 
be  heard  and  determined  in  a  summary  way  in  a  court  constituted  under  this  act,  and 
according  to  the  provisions  of  this  act  Provided  always^  that  the  court  shall  not  have 
cognizance  of  any  action  of  ejectment  or  in  which  the  title  to  any  corporeal  or  incor- 
poreal hereditaments,  or  to  any  toll,  fair,  market,  or  franchise  shall  be  in  question,"  &c 

119.  — * "  And  be  it  declared  and  enacted,  that  all  actions  of  replevin  in  cases  of  dis- 
tress for  rent  in  arrear  or  damage  faisant,  which  shall  be  brought  in  the  county  court, 
shall  be  brought  without  writ  in  a  court  held  under  this  act." 

121. — "  That  in  case  either  party  to  any  such  action  of  replevin  shall  declare  to  the 
court  in  which  such  action  shall  be  brought,  that  the  title  to  any  corporeal  or  incorpo- 
real hereditament,  or  to  any  toll,  market,  fair,  or  franchise  is  in  question,  or  that  the 
rent  or  damage  in  respect  of  which  the  distress  shall  have  been  token,  is  more  than 
the  sum  of  20&,  and  shall  become  bound,  with  two  sufficient  sureties,  to  be  approved 
by  the  clerk  of  the  court,  in  such  sums  as  to  the  Judge  shall  seem  reasonable,  regard 
being  had  to  the  nature  of  the  claim  and  the  alleged  value  or  amount  of  the  property 
in  dispute,  or  of  the  rent,  or  damage,  to  prosecute  the  suit  with  effect  and  without 
delay,  and  to  prove  before  the  court  by  which  such  suit  shall  be  tried  that  such  title 
as  aforesaid  is  in  dispute  between  the  parties,  or  that  there  was  ground  for  believing 
that  the  said  rent  or  damage  was  more  than  20/.,  then,  and  not  otherwise,  the  action 
may  be  removed  before  any  court  competent  to  try  the  same  in  such  manner  as  hath 
been  accustomed." 


COURT  OF  QUEEN'S  BENCH,  1852-53.    109 

The  York  and  North  Midland  Bailway  Company  v.  Begin*. 


IN  THE  EXCHEQUER  CHAMBER. 

The  York  and  North  Midland  Railway  Company  v.  Rboina.1 

April  89,  1893. 

Railway  Company  —  Railway  Act  —  Permissive  Words  —  Power  and 
Duty  to  make  the  Railway  —  Line  part  made  —  Landowner  —  Con- 
tract —  Mandamus. 

A  railway  company  obtained  an  act  in  1846,  which,  after  reciting  that  it  would  be  attended 
with  local  and  public  advantage  if  a  railway  were  made  from  z .  through  M.  and  C.  to  Bn 
and  that  the  company  were  willing  to  make  the  line,  enacted  that  it  should  be  lawful  for 
the  company  to  make  the  proposed  railway.  By  a  aecond  act,  in  1849,  the  company  were 
authorized  to  abandon  the  line  between  M.  and  C,  and  it  waa  provided,  that  it  should  be 
lawful  for  them  instead  thereof,  to  make  a  new  line  between  the  same  two  towns.  By  the 
first  act  the  compulsory  powers  to  take  lands  were  limited  to  three  years,  and  the  time  for 
making  the  railway  to  five  yean,  after  which  time  the  powers  mated  to  the  company 
were  to  cease,  (except  as  to  the  part  of  the  line  completed,)  ana  the  land  of  the  uncom- 
pleted part,  if  it  had  been  taken  by  die  company,  was  to  revert  to  the  landowners.  By  the 
second  act  the  time  was  extended,  bnt  a  longer  period  waa  granted  for  the  exercise  of  the 
compulsory  powers  in  respect  of  the  deviation  line  than  in  respect  of  the  original  line. 
The  company  completed  the  line  from  Y.  to  M.  only,  and  did  not  make  the  rest,  on  the 
ground  that  it  would  not  be  remunerative.  After  the  compulsory  powers  of  the  company 
to  take  land  for  completing  the  line  from  C.  to  B.  had  expired,  but  while  the  powers  still 
continued  with  regard  to  the  substituted  line  under  the  aecond  act,  a  mandamus  was  applied 
for  by  persons  whose  land  had  been  taken  for  making  the  completed  portion  of  the  line, 
and  who  also  had  land  on  the  new  proposed  line,  to  compel  the  company  to  make  the  sub- 
stituted line  between  M.  and  C :  — 

Hdd,  that  the  substituted  portion  between  M.  and  C.  waa  to  be  treated  as  if  it  had  been  part 
of  the  original  proposed  line  between  Y.  and  B. 

Eddy  further,  that  the  statutes  gave  a  power  to  the  company,  but  did  not  oblige  them  to 
make  the  railway :  that  they  contained  no  implied  contract  between  the  company  and  the 
landowners  along  the  proposed  line  that  the  railway  should  be  made. 

Hidd,  also,  that  the  company  by  making  part  of  the  line  had  not  thereby  put  themselves  under 
an  obligation  to  make  the  remainder. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Queen's 
Bench  in  favor  of  the  prosecutors  on  a  demurrer  to  a  return  to  a 
mandamus  commanding  the  railway  company,  the  defendants  below, 
to  purchase  lands  and  make  a  railway  from  Market  Weighton  to 
Cherry  Burton. 

The  mandamus  and  the  return  are  fully  set  out  in  the  report  of  the 
case  in  the  court  below,  1  E.  &  B.  178 ;  s.  c.  16  Eng.  Rep.  299.  The 
case  was  argued,  on  the  28th  and  29th  of  January,  by  — 

Sir  F.  Kelly,  for  the  plaintiffs  in  error.  A  peremptory  mandamus 
ought  not  to  be  granted,  as  the  words  of  the  act  of  parliament  aro 
permissive  only,  not  obligatory.     The  duty  of  making  the  railway 

1  22  Law  J.  Rep.  (n.  b.)  Q.  B.  225 ;  17  Jur.  690.  Coram  Jervis,  G  X,  Pollock, 
C.  B.,  Parke,  B.,  Alderson,  B.,  Cresswell,  J.,  Platt,  B.,  Williams,  J.,  Tal- 
fotjbd,  J.,  and  Martin,  B. 
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could  only  be  imposed  by  very  clear  and  apt  words  in  the  statute ; 
but  no  words  of  compulsion  or  obligation  are  to  be  found  in  the  spe- 
cial acts  with  respect  to  making  the  railway,  though,  in  other  respects, 
both  in  the  special  acts  and  in  the  acts  incorporated  therewith,  the 
distinction  is  marked  between  the  sections  in  which  the  legislature 
intend  to  impose  a  duty,  and  those  in  which  they  do  not  Had  the 
intention  been  as  contended  for  by  the  prosecutors,  after  the  words 
"  it  shall  be  lawful "  for  the  company  to  make  the  railway,  would 
have  been  added  the  words,  "  and  they  are  hereby  required."  The 
same  expression,  "  it  shall  be  lawful,"  occurs  both  in  the  first  act,  the 
9  &  10  Vict  c.  65,  (1846),  and  in  the  deviation  act,  the  12  &  13 
Vict  c.  60,  (1849).  A  court  of  law  has  no  power  to  read  permissive 
words  in  a  statute  as  imposing  an  obligation.  It  was  said  below 
that  if  there  was  a  duty  to  make  the  railway,  and  if  a  mandamus 
would  issue,  that  an  indictment  also  would  lie  for  non-performance ; 
but  there  is  no  authority  that  can  be  cited  in  support  of  the  proposi- 
tion, that  an  indictment  could  be  maintained  as  for  a  new  offence 
created  by  a  statute,  when  the  words  of  that  statute  are  permissive 
only.  Even  if  the  company  are  bound  to  make  the  railway,  they  Are 
clearly  not  bound  by  their  acts  to  work  it,  so  the  public  would  not  be 
benefited. 

[Jervis,  C.  J.  When  railways  were  first  made,  it  was  supposed 
that  parties  other  than  the  makers  would  use  them  as  they  do  public 
roads,] 

Section  218,  of  the  statute  6  Will.  4,  c  81,  (the  York  and  North 
Midland  Company's  Act,  which  is  incorporated  in  the  later  acts,) 
which  provides  for  giving  up  the  land  to  the  landowners,  shows  that 
it  was  contemplated  that  a  railway  might  not  be  made  in  certain 
events,  but  that  it  might  be  abandoned  either  wholly  or  in  part.  But 
when  the  public  is  interested,  as  with  respect  to  crossing  roads  on 
levels  and  with  respect  to  bridges,  the  words  are  clearly  and  properly 
compulsory.  There  is  no  contract  either  express  or  implied  with  the 
public  or  the  landowners  to  make  the  railway. 

[  Alderson,  B.  The  contract  with  the  landowner  may  be,  that  if 
the  company  take  his  land  they  shall  give  him  compensation  for  it, 
and  give  it  to  him  back  if  the  railway  is  not  made.] 

The  only  authority  for  the  proposition  contended  for  on  the  other 
side  is  Blakemore  v.  The  Glamorganshire  Canal  Company^  1  Myl.  & 
K.  154;  but  Lord  Eldon's  observations  there  do  not  touch  this  ques- 
tion. He  is  speaking  of  a  compulsory  act,  of  a  statute  that  empowers 
and  compels  a  thing  to  be  done.  He  does  not  say  that  whenever  the 
act  of  parliament  empowers  a  company  to  do  an  act,  that  they  are 
bound  to  do  it 

[Alderson,  B.  In  the  case  of  Blakemore  v.  The  Glamorganshire 
Canal  Company  it  was  a  question  of  a  mere  private  right  ana  private 
arrangement  Such  an  act  as  the  present  may  involve  compulsory 
engagements  with  individuals  having  lands  on  the  line,  but  it  is  a 
mistake  to  call  it  a  contract  between  the  company  and  the  public. 
But  I  am  not  prepared  to  say  that  permissive  words  may  not  be  com 
pulsory  where  the  rights  of  the  public  are  concerned.] 
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If  it  appears  manifestly  that  a  duty  was  intended  to  be  imposed, 
but  the  words  respecting  the  thing  to  be  done  are  permissive  only,  it 
is  not  those  words  that  impose  the  obligation,  but  the  other  parts  of 
the  act  of  parliament  from  which  the  intention  is  gathered ;  the  per- 
missive words  merely  show  the  means  by  which  it  is  or  may  be  duly 
performed. 

[Pollock,  C.  B.  In  Com.  Dig.  tit  "  Parliament,''  R*  22,  there  is  a 
mistake.  The  expression  in  the  act  is  not  "  may  "  but  "  shall."  This 
mistake  pervades  all  the  text-books  but  Tidd's  practice. 

Martin,  B.,  referred  to  Macdougall  v.  Patterson,  21  Law  J.  Rep. 
(n.  s.)  C.  P.  27,  s.  c.  7  Eng.  Rep.  510.J 

That  case  only  illustrates  this  principle,  that  when  justice  requires 
a  thing  to  be  done,  whether  the  persons  authorized  to  do  it  have  the 
power  conferred  on  them  by  permissive  or  obligatory  language,  the 
law  will  hold  them  bound  to  do  the  act  It  d^es  not  necessarily 
follow  that  it  is  for  the  public  good  to  make  a  railway.  The  King  v. 
The  Birmingham  Canal  Navigation,  2  W.  Black.  708,  is  a  direct 
authority  that  the  mandamus  cannot  be  granted  in  such  a  case  as 
this.  Secondly,  if  the  statutes  are  imperative,  and  the  defendants 
are  bound  to  make  the  line,  they  are  bound  to  make  the  whole  line. 
The  mandamus  for  a  part  is,  therefore,  bad.  The  King  v.  Cumber* 
worth,  3B.Sc  Ad.  108 ;  and  The  King  v.  Edge  Lane,  4  Ad.  &  K  72a 
In  The  Queen  v.  The  Eastern  Counties  Railway  Company,  10  Ibid. 
531,  a  mandamus  to  apply  the  funds  of  the  company  to  make  part 
of  the  line  granted  by  the  legislature  was  refused,  on  the  ground  that 
it  was  a  fraud  upon  the  shareholders.  It  might  be  said,  in  the  present 
ease,  by  the  shareholders,  that  they  gave  their  capital,  and  by  the 
landowners,  that  they  gave  their  consent,  on  the  faith  that  the  whole 
line  was  to  be  made  to  Beverley,  and  not  stop  short  at  Cherry  Burton* 
An  injunction  might  be  obtained  by  a  shareholder  against  a  misap- 
plication of  the  funds.  Cohen  v.  Wilkinson,  12  Beav.  125.  It  would 
be  a  singular  state  of  things  if  one  landowner  could  obtain  a  manda* 
mus  to  complete  a  portion  of  the  line,  and  another  were  to  get  an 
injunction  in  equity  to  restrain  any  application  of  the  company's 
fnnds  for  such  a  purpose.  The  company  having  lost  the  power  to 
complete  the  whole  line,  have  lost  the  power  to  go  on.  He  referred 
also  to  The  Queen  v.  The  Lancashire  and  Yorkshire  Railway  Com* 
pany,  1K&B.  228 ;  s.  c.  16  Eng.  Rep.  328 ;  The  East  Anglian  Railways 
Company  v.  The  Eastern  Counties  Railway  Company,  21  Law  J.  Rep. 
(n.  s.)  C.  P.  23,  a.  c.  7  Eng.  Rep.  505 ;  Macgregor  v.  The  Deal  and 
Dover  Railway  Company,!!  Jur.  21;  s.  c.  16  Eng.  Rep.  180;  Lee  v.  Mil- 
ner,  2  You.  &  C.  611 ;  and  The  King  and  Queen  v.  Barlow,  2  Salk.  609. 

Hugh  Mill,  for  the  crown.  First,  the  words  of  the  act  of  parlia- 
ment impose  a  duty  on  the  company  to  make  the  railway.  The 
company  represent  to  the  legislature  that  the  making  of  the  line 
would  be  of  public  advantage  and  that  they  are  willing  to  undertake 
it;  that  they  have  the  funds  or  will  get  them  if  the  legislature  will 
grant  them  the  line.  On  the  faith  of  this  representation  the  legisla- 
ture grant  the  company  powers  to  interfere  with  private  rights  and  to 
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make  the  line.  As  soon  as  the  company  get  their  statute,  a  correla- 
tive duty  is  imposed  upon  them  to  make  the  railway.  The  grounds 
upon  which  the  mandamus  should  issue  are  stated  by  Lord  Campbell, 
C.  J.,  in  The  Queen  v.  The  Lancashire  and  Yorkshire  Railway  Company. 
There  he  says,  16  Eng.  Rep.  336,  "  my  present  opinion  is,  that  the  mo- 
ment when  the  act  receives  the  royal  assent  the  contract  and  obliga- 
tion attach,  and  that  by  the  legislature  alone  can  the  contract  and 
obligation  be  subsequently  discharged." 

[Jervis,  C.  J.  What  Lord  Campbell  there  says  begs  the  ques- 
tion. 

Parke,  B.  If  you  make  out  a  contract  to  complete  the  railway 
cadit  qumstio.] 

There  is  a  two-fold  obligation,  a  contract  with  the  landowners  and 
a  duty  towards  the  public.  The  powers  given  to  the  company  pre- 
judice the  right  of  the  landowners  very  seriously.  They  are  prevented 
from  dealing  with  their  land  during  the  whole  time  that  the  company's 
power  are  in  force. 

[Jervis,  C.  J.  Do  you  contend  that  any  one  of  the  public  might 
have  a  mandamus  ? 

Parke,  B.  Would  an  indictment  lie  against  the  company  for  not 
making  the  line  ?  If  there  is  a  contract  with  the  public,  the  promoters 
might  be  indicted  for  not  making  it  within  a  reasonable  time.] 

It  is  not  necessary  in  the  present  case  to  contend  for  either  proposi- 
tion ;  but  if  there  be  a  duty  to  the  public,  it  seems  an  indictment 
would  lie.  The  King  v.  The  Severn  and  Wye  Railway  Company,  2  B. 
&  Aid.  646. 

[Cresswell,  J.  Suppose  a  landowner  has  been  paid  for  bis  land, 
but  the  line  has  not  been  made,  and  the  time  for  making  it  has  expired, 
has  not  the  landowner  a  vested  interest  in  having  his  land  back  again? 
Can  another  landowner  get  a  mandamus,  and  say  the  company  shall 
make  the  line,  and  so  deprive  the  first  of  his  right  to  have  his  land 
revested  in  him  ?] 

The  return  to  the  mandamus  does  not  allege  that  there  is  any 
landowner  who  would  object  to  the  line  being  carried  out  as  proposed; 
and  even  if  there  were  a  dissentient  landowner,  the  company  ought 
not  to  be  allowed  to  set  up  that  as  an  answer  to  this  mandamus.  In 
the  13 &  14  Vict.  c.  60,  s.  19,  power  is  expressly  given  to  the  company 
to  abandon  part  of  their  line.  That  leads  to  the  inference  that,  were 
it  not  for  the  interference  of  parliament  the  company  would  have 
been  bound  to  make  the  line,  and  that  it  was  not  optional  with  them. 

[Alderson,  B.  Had  they  abandoned  part  without  the  sanction 
of  parliament,  they  might  have  lost  the  power  of  taking  tolls  on  the 
part  of  the  line  they  had  made.] 

In  The  Mayor,  fa  of  Lyme  Regis  v.  Henley,  2  CI.  6c  P.  331, 
though  there  were  no  express  words  of  contract,  yet  as  the  corpora- 
tion accepted  the  letters-patent  subject  to  a  condition,  it  was  held 
that  a  duty  was  imposed  on  the  corporation,  and  that  being  a  matter 
affecting  the  public  an  indictment  would  lie,  and  that  an  individual 
who  had  sustained  special  damages  might  maintain  an  action.  The 
distinction  contended  for  between  the  terms  used  in  the  different  sec- 
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tions  of  the  acts  is  fallacious)  for  the  obligatory  words  are  used  in 
sections  relating  to  matters  of  detail  or  private  rights,  where  there 
could  clearly  be  no  obligation  if  imperative  expressions  were  not 
employed.  The  case  of  sections  concerning  any  question  relating  to 
the  public  generally  is  different,  especially  concerning  those  referred  to 
in  the  recitals  of  the  act.  It  cannot  be  urged  that  the  completion  of 
the  railway  is  not  of  public  advantage,  when  the  act  plainly  alleges 
that  it  is. 

[Pollock,  C.  B.  In  an  act  of  this  sort  the  recitals  are  not  evidence 
of  facts  against  strangers.    Brett  v.  Beales,  Moo.  &  M.  421.] 

This  case  is  very  distinguishable  from  Cohen  v.  Wilkinson.  There 
there  was  a  determination  by  the  company  not  to  do  what  was  in 
their  power,  and  therefore  the  making  the  part  was  said  to  be  im- 
proper. But  the  company  in  the  present  case  are  not  asked  to  abstain 
from  making  any  part  of  their  line  that  it  is  possible  for  them  to  make. 
He  referred  also  to  The  King  v.  The  Steward,  &x.,  of  Havering-atte* 
Bower,  5  B.  &  Aid.  691,  and  Crisp  v.  Bunbury,  8  Bing.  399. 

Kelly,  in  reply.  It  may  be  that  the  making  the  line  would  have 
been  of  public  advantage  when  the  act  passed,  but  it  does  not  follow 
that  it  has  so  continued.  It  cannot  be  assumed  as  a  proposition  of 
law  that,  under  all  circumstances  and  at  all  times  it  was  expedient  to 
complete  the  line.  The  case  of  The  Mayor,  8fc.  of  Lyme  Regis  v. 
Henley  is  not  applicable,  for  there  the  words  of  the  letters-patent  are 
obligatory  on  the  mayor  and  burgesses.  If  the  act  is  inoperative,  an 
indictment  would  lie.     The  Queen  v.  Buchanan,  8Q.B.  Rep.  883. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  (April  29)  delivered  by 

Jervi8,  C.  J.  This  was  a  writ  of  error  from  a  judgment  of  the 
Court  of  Queen's  Bench,  on  a  demurrer  to  the  return  to  a  mandamus 
commanding  the  plaintiffs  in  error,  the  defendants  in  the  court  below, 
to  purchase  lands,  and  to  make  a  railway  from  Market  Weighton  to 
Cherry  Burton,  pursuant  to  the  statute  12  &  13  Vict  c  60,  the  York 
and  North  Midland  Railway  Act  of  1849.  After  argument,  and  time 
taken  to  consider  in  that  court,  my  brother  Erie  was  of  opinion,  that 
the  plaintiffs  in  error  were  entitled  to  judgment,  but  Lord  Campbell 
was  of  a  different  opinion,  and,  my  brother  Crompton  concurring 
with  him,  the  prosecutors  had  judgment,  and  a  peremptory  mandamus 
was  awarded.  We  have  carefully  considered  this  case,  and  having 
examined  the  authorities  cited  and  the  statutes,  we  are  of  opinion 
that  my  brother  Erie  was  right  in  the  view  which  he  took  of  it,  that 
the  judgment  ought  to  be  given  for  the  plaintiffs  in  error,  and  not  for 
the  prosecutors,  and  that  the  judgment  of  the  Court  of  Queen's  Bench 
must  be  reversed. 

The  facts  which  raise  the  question  may  be  shortly  stated.  In  1846, 
the  plaintiffs  in  error  obtained  an  act  empowering  them  to  make  a 
railway  from  York  through  Market  Weighton  and  Cherry  Burton  to 
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Beverley.  They  made  a  portion  of  that  line  from  York  to  Market 
Weighton,  but  aid  nothing  upon  the  remainder  of  it.  The  powers  of 
their  act  expired  as  to  so  much  of  their  line  as  lies  between  Cherry 
Burton  and  Beverley,  before  the  mandamus  was  applied  for ;  but  in 
1849  they  obtained  an  act  authorizing  them  to  abandon  the  line  be- 
tween Market  Weighton  and  Cherry  Burton,  and  to  substitute  in  lieu 
thereof  the  line  now  under  discussion.  There  are  two  prosecutors : 
one  has  land  on  the  proposed  new  line,  and  is  a  landowner  on  the 
line  from  York  to  Market  Weighton,  his  land  having  been  taken  for 
the  purpose  of  this  railway ;  the  other  has  land  on  the  proposed  line 
from  Market  Weighton  to  Cherry  Burton,  and  his  name  is  in  the 
schedule  to  the  act  of  1849.  Upon  these  facts  several  points  arise : 
first,  does  the  statute  of  1849  cast  on  the  plaintiffs  in  error  a  duty  to 
make  this  railway  ?  secondly,  if  it  does  not,  is  there,  under  the  cir- 
cumstances, a  contract  between  the  plaintiffs  in  error  and  the  land- 
owners, which  can  be  enforced  by  mandamus  ?  thirdly,  and  failing 
these  propositions,  does  a  work,  which  in  its  inception  was  permis- 
sive only,  become  obligatory  by  part  performance  ?  These  questions 
will  be  found  upon  examination  to  exhaust  the  subject,  and  to  com- 
prehend every  view  in  which  the  mandamus  can  be  supported.  In 
substance,  do  these  acts  of  parliament  render  the  company,  if  they  do 
not  make  this  railway,  liable  to  an  indictment  for  a  misdemeanor, 
and  to  actions  by  the  parties  aggrieved  ?  for  if  they  do  not,  a  man- 
damus will  not  fie,  and  thus  the  question  depends  entirely  upon  the 
construction  of  the  special  act  and  the  statutes  incorporated  there- 
with. The  act  of  1849  may  cast  the  duty  upon  the  plaintiffs  in  error 
in  one  of  two  ways :  it  may  do  so  by  express  words  of  obligation,  or 
it  may  do  so  by  words  of  permission  only,  if  the  duty  can  be  clearly 
collected  from  the  general  purview  of  the  whole  statute.  The  words 
of  the  3d  section  of  the  act  of  1849,  "  it  shall  be  lawful  for  the  said 
company  to  make  the  said  railway,"  are  permissive  only,  and  not 
imperative,  and  -it  is  a  safe  rule  of  construction  to  give  to  the  words 
used  by  the  legislature  their  natural  meaning  when  absurdity  or  in- 
justice does  not  follow  from  such  a  construction.  Indeed,  if,  there 
were  any  doubt  upon  this  subject,  other  parts  of  the  statute  referred 
to  in  the  argument  clearly  show  that  these  words  were  intended  to  be 
permissive  only.  The  distinction  is  well  put  by  my  brother  Erie : 
"  The  company  are  permitted  at  their  option  to  take  lands,  turn  roads, 
alter  streams,  and  exercise  other  powers,  and  these  matters  are  made 
lawful  for  them ;  but  they  are  commanded  to  make  compensation 
for  lands  taken,  to  substitute  roads  for  those  they  turn,  and  to  perform 
other  conditions  relating  to  the  exercise  of  their  powers,  and  these 
matters  are  required  of  them."  It  seems  clear,  therefore,  that  the 
duty  is  not  cast  upon  the  plaintiffs  in  error  by  the  express  words  of 
the  statute  of  1849 ;  and,  indeed,  it  was  not  so  urged  in  the  argument; 
nor  was  it  so  put  by  Lord  Campbell  in  his  judgment  in  the  court 
below.  But  it  does  not  follow,  merely  because  the  words  of  the  3d 
section  are  permissive  only,  that  there  is  no  duty  cast  upon  the  plain- 
tiffs in  error  by  the  statute  taken  altogether,  to  make  this  railway. 
This  point  was  not  relied  upon  in  this  case  in  the  court  below,  but  it 
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was  made  the  distinct  ground  of  a  decision  in  another  case  in  that 
court,  ( The  Queen  v.  The  Lancashire  and  Yorkshire  Railway  Company), 
and  was  much  pressed  in  the  argument  before  us  in  support  of  this 
judgment 

It  becomes  necessary,  therefore,  to  examine  the  statute  in  its  general 
provisions,  and  to  consider  the  grounds  on  which  the  Court  of  Queen's 
bench  proceeds  in  the  case  of  The  Queen  v.  The  Lancashire  and  York* 
shire  Railway  Company.  We  agree  with  Lord  Campbell,  that  the 
portion  of  the  line  between  Market  Weighton  and  Cherry  Burton,  to 
which  the  mandamus  applies,  is  not  to  be  considered  as  a  separate 
railway,  or  even  as  a  separate  branch  of  a  railway,  but  it  is  to  be 
treated  as  if  in  its  present  direction  it  had  been  included  in  the  act 
of  1846.  The  acts,  then,  taken  together,  in  substance,  recite  that  it 
will  be  an  advantage  to  the  public  if  a  railway  is  made  from  York  to 
Beverley,  through  Market  Weighton  and  Cherry  Burton,  according 
to  certain  plans  and  sections  deposited  as  required  by  the  practice  of 
parliament,  and  referred  to  in  the  statute,  and  that  the  plaintiffs  in 
error  are  willing  to  make  that  railway.  On  this  basis  the  whole  pro- 
visions are  founded.  It  has  been  proved  that  the  work  will  be  advan- 
tageous to  the  public;  it  is  assumed  it  will  be  profitable  to  the 
company,  and  that,  therefore,  they  will  willingly  undertake  it  Ac- 
cordingly the  company  are  empowered  to  make  this  line.  If  they  do 
make  it,  they  may  take  land,  but  if  they  do  take  land,  they  must 
make  compensation.  If  necessary  they  may  turn  roads,  or  divert 
streams,  but  if  they  do  they  must  make  new  roads  and  new  channels 
for  the  streams  they  alter.  Similar  provisions  pervade  the  whole 
statute,  and,  throughout,  the  command  waits  upon  the  authority,  and 
the  distinction  between  u  may  "  and  "  must "  is  clearly  defined.  But 
as  it  is  manifest  that  such  general  powers  must  stop  competition,  and 
may  to  a  certain  extent  be  injurious  to  landowners  on  the  line,  the 
compulsory  power  to  take  land  is  limited  to  three  years,  and  the  time 
for  making  the  railway  to  five,  after  which  the  powers  granted  to  the 
company  cease,  except  as  to  so  much  of  the  line  as  shall  have  been 
completed,  and  the  land,  if  taken  by  the  company,  reverts  on  certain 
terms  to  the  original  proprietors.  An  argument  might  have  been 
founded  on  the  terms  in  which  the  latter  provision  is  contained.  By 
the  10th  section  of  the  act  of  1849  it  is  enacted  that  the  railway 
shall  be  completed  within  five  years  from  the  passing  of  this  act 
That  section  was  not  referred  to  in  the  argument  for  this  purpose,  but 
it  might  be  said  that  these  words  were  compulsory,  and  imposed  a 
duty  upon  the  company  to  make  the  line.  The  context  of  the  section, 
however,  when  examined,  shows  that  such  is  not  the  meaning  of  it 
If  not  completed  within  five  years  the  powers  of  the  act  are  to  expire, 
except  as  to  so  much  of  such  railway  as  shall  have  been  completed. 
If  the  section  were  intended  to  be  obligatory,  it  would  not  contain 
that  exception,  which  contemplates  that  the  line  may  be  made  in  part 
It  is  inconsistent  to  suppose  that  the  legislature  would  say  to  the 
oompanv  in  the  same  section,  you  may  complete  a  part  only,  if  you 
can,  in  nve  years,  and  then  as  to  that  part  the  powers  of  the  act  shall 
continue,  but  you  must  complete  the  entire  line  in  that  time.  Upon 
VOL.  xviii.  18 
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the  whole,  therefore,  we  find  no  duty  cast  upon  the  company  to  make 
this  railway  in  any  part  of  this  act  of  parliament  On  the  contrary, 
the  legislature  seems  to  contemplate  the  possibility  of  the  railway 
being  made  in  part  or  being  totally  abandoned.  In  the  latter  case 
the  powers  expire  in  three  or  five  years ;  in  the  former,  the  statute 
remains  in  force  as  to  so  much  of  the  railway  as  shall  have  been 
completed  within  that  time,  and  expires  as  to  the  residue.  This  pro- 
vision is  inconsistent  with  the  intention  to  compel  the  company  to 
make  the  entire  line  as  the  consideration  for  the  powers  granted  by 
the  act. 

But  it  is  said  that  a  railway  act  is  a  contract  on  the  part  of  the 
company  to  make  the  line,  and  that  the  public  is  a  party  to  that  con- 
tract, and  will  be  aggrieved  if  the  contract  may  be  repudiated  by  the 
company  at  any  time  before  it  is  acted  upon.  Though  commonly  so 
spoken  of,  railway  acts,  in  our  opinion,  are  not  contracts,  and  cannot 
be  construed  as  such.  They  are  what  they  purport  to  be,  and  no 
more.  They  give  conditional  powers,  which,  if  acted  upon,  carry 
with  them  duties,  but  which,  if  not  acted  upon,  are  not,  either  in 
their  nature  or  by  express  words,  imperative  on  the  companies  to 
which  they  are  granted.  Courts  of  justice  ought  not  to  depart  from 
the  plain  meaning  of  the  words  used  in  acts  of  parliament  When 
they  do,  they  make  but  do  not  construe  the  laws.  If  it  had  been  so 
intended,  the  statute  should  have  required  the  companies  to  make  the 
line  in  express  terms ;  indeed  some  railway  acts  are  framed  upon  this 
principle,  and  to  say  that  there  is  no  difference  between  words  of 
requirement  and  words  of  authority  when  found  in  such  acts,  is 
simply  to  affirm  that  the  legislature  does  not  know  the  meaning  of 
the  commonest  expressions.  But  if  we  were  at  liberty  to  speculate 
upon  the  intentions  of  the  legislature  when  the  words  are  clear,  and 
to  construe  an  act  of  parliament  by  our  own  notions  of  what  ought 
to  have  been  enacted  upon  the  subject— if,  sitting  in  a  court  of  jus- 
tice, we  could  make  laws,  much  might  be  said  in  favor  of  the  course 
which,  in  our  opinion,  is  taken  by  the  legislature  on  such  subjects. 
Assuming  that  the  line,  if  made,  would  be  profitable  to  the  public, 
that  benefit  may  be  delayed  for  five  years,  during  which  time  compe- 
tition is  suspended.  On  the  other  hand,  if  the  line  would  pay,  it 
probably  will  be  proceeded  with,  unless  the  company  having  the 
power  is  incompetent  to  the  task.  Individual  landowners  may  be 
benefited  by  the  expenditure  of  capital  in  their  neighborhood,  without 
looking  to  the  ultimate  result ;  but  it  is  not  for  the  public  interest  that 
the  work  should  be  undertaken  by  an  incompetent  company,  nor  that 
it  should  be  begun,  if,  when  made,  it  would  not  be  remunerative. 
By  leaving  the  exercise  of  the  powers  to  the  option  of  the  company, 
the  legislature  adopts  the  safest  check  on  abuse  in  either  of  those 
respects,  namely,  self-interest  It  seems  to  us,  therefore,  that  these 
statutes  do  not  cast  upon  the  plaintiffs  in  error  the  duty,  either  by 
express  words  or  by  implication ;  that  we  ought  to  adhere  to  the  plain 
meaning  of  the  words  used  by  the  legislature,  which  are  permissive 
only,  and  that  there  is  no  reason  in  policy  or  otherwise  why  we  should 
endeavor  to  pervert  them  from  their  natural  meaning. 
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But  it  is  said  that  the  landowners  are  in  a  better  situation  than  the 
public  at  large,  and  that  the  privilege  to  take  their  own  lands,  is  the 
consideration  which  binds  the  company  to  complete  the  railway.  That 
during  the  currency  of  the  three  years,  they  are  deprived  of  their  full 
rights  of  ownership,  and  if  not  to  be  compensated  by  the  construc- 
tion of  the  railway,  they  would,  in  many  cases,  suffer  a  loss,  because 
whilst  the  compulsory  power  of  purchase  subsists,  they  are  prevented 
from  alienating  their  lands  or  houses  described  in  the  books  of  refer- 
ence, and  from  applying  them  to  any  purposes  inconsistent  with  the 
claim  that  may  be  made  to  them  by  the  railway  company.  In  truth 
they  are  not  prevented  from  so  doing  at  any  time  before  the  notice  to 
take  their  land  is  given,  if  they  act  band  fide  in  the  mean  time;  the 
notice  to  take  their  lands  being  the  inception  of  the  contract  between 
the  landowners  and  the  company.  But  if  this  complaint  was  better 
founded,  it  does  not  follow  because  certain  landowners  are  subjected 
to  temporary  inconvenience  for  the  performance  of  a  public  good, 
that,  therefore,  the  company  are  bound  to  make  the  whole  railway. 
If  it  were  a  contract  between  the  landowners  and  the  company,  it 
would  not  be  just  that  one  should  be  bound  and  the  other  free.  But 
to  assert  that  there  is  a  contract  between  the  landowners  and  the 
company,  is  to  beg  the  whole  question,  for,  on  this  part  of  the  case, 
the  question  is,  whether  there  is  such  a  contract  ?  As  a  matter  of 
fact,  we  know  that  in  many  cases  no  such  actual  contract  exists. 
Some  few  proprietors  may  desire  and  promote  the  railway,  but  many 
others  oppose  it  either  from  disinclination  to  the  project  or  with  a 
view  to  make  better  terms.  With  the  dissentients  there  is  no  contract, 
unless  it  be  found  in  the  statute,  and  to  the  statute  therefore  we  must 
look  to  see  what  is  the  obligation  that  is  cast  upon  the  company  in 
respect  of  the  landowners  upon  the  line.  As  in  the  former  case,  the 
words  upon  this  subject  are  permissive  only.  The  company  may 
take  land ;  if  they  do,  they  must  make  full  compensation.  And  in 
that  state  of  things,  if  there  be  a  bargain  between  the  parties,  what 
is  the  bargain  ?  The  company  say,  in  the  language  of  the  statute, 
that  the  bargain  is,  that  they  shall  make  full  compensation  for  the 
land  taken,  and  no  more :  the  prosecutors  say,  that  the  consideration 
to  be  paid  for  the  land  is  the  full  compensation  mentioned  in  the  act, 
and  also  the  further  consideration  of  the  construction  of  the  entire 
line  of  railway  from  York  to  Beverley.  But  if  this  is  the  price  which 
the  prosecutors  are  to  have,  each  landowner  is  entitled  to  the  same 
value,  and  yet  by  this  mandamus  the  other  proprietors  on  the  line  from 
Market  Weighton  to  Cherry  Burton,  who  perhaps  are  hostile  to  the 
application,  are  constrained  to  sell  their  lands  for  an  inadequate  con- 
sideration, namely,  the  full  compensation,  and  a  part  only  of  the  line 
of  railway  to  which,  by  the  hypothesis,  they  were  entitled  by  the 
original  bargain.  If  this  were  the  true  meaning  of  the  statute,  it 
would,  indeed,  be  unjust,  more  so  than  the  imposition  of  the  tem- 
porary inconvenience  to  which  it  is  said  the  landowners  may  be  sub- 
ject, and  to  which  we  have  already  referred.  But  that  that  is  not 
the  true  meaning,  is  clear  from  the  words  of  the  statute,  which  are 
permissive,  and  only  impose  the  duty  of  making  full  compensation  to 
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each  landowner,  as  the  option  of  taking  the  land  of  each  is  exercised ; 
and  further,  from  the  section  to  which  we  have  already  referred,  which 
contemplates  the  total  abandonment  of  the  line,  or  a  part  performance 
of  it,  and  makes  provision  for  the  return  of  the  land  to  the  original 
proprietors  in  certain  cases.  Upon  this  part  of  the  case,  the  authority 
of  Lord  Eldon  in  Blakemore  v.  The  Glamorganshire  Canal  Company, 
was  much  pressed  upon  the  court  Speaking  of  contracts  for  private 
undertakings  he  says,  "  When  I  look  upon  these  acts  of  parliament  I 
regard  them  all  in  the  light  of  contracts  made  by  the  legislature  on 
behalf  of  every  person  interested  in  anything  to  be  done  under  them, 
and  I  have  no  hesitation  in  asserting  that,  unless  that  principle  be  ap- 
plied in  construing  statutes  of  this  description,  they  become  instru- 
ments of  greater  oppression  than  anything  in  the  whole  system  of 
administration  under  our  constitution.  Such  acts  of  parliament  have 
now  become  extremely  numerous,  and  from  their  number  and  opera- 
tion they  so  much  affect  individuals  that  I  apprehend  those  who  come 
for  them  to  parliament  do,  in  effect,  undertake  that  they  shall  do  and 
submit  to  whatever  the  legislature  empowers  and  compels  them  to  do, 
and  that  they  shall  do  nothing  else ;  that  they  shall  do  and  forbear  all 
that  they  are  thereby  required  to  do  arid  forbear,  as  well  with  reference 
to  the  interest  of  the  public  as  with  regard  to  the  interest  of  indivi- 
duals." There  is  nothing  in  that  language  to  which  it  is  necessary 
to  make  the  least  exception ;  indeed  it  is  nothing  more  than  an  illus- 
tration of  the  obligatory  nature  of.  the  duty  imposed  by  acts  of  par- 
liament, which  do  impose  a  duty  with  reference  to  other  persons.  In 
that  case,  the  statute  had  secured  to  Mt.  Blakemore  the  surplus  water, 
and  had  commanded  the  company  to  do  certain  things  that  he  might 
enjoy  it.  In  discussing  whether  Mr.  Blakemore's  right  under  the 
statute  was  affected  by  his  right  before  the  statute,  his  lordship  might 
well  say  he  considered  the  statute  the  origin  of  Mr.  Blakemore's  right 
in  the  light  of  a  contract,  and  the  statute  then  under  discussion  con- 
taining express  words  of  command,  he  might  well  add,  that  those 
who  come  for  such  acts  of  parliament  do,  in  effect,  undertake  that 
they  shall  do  and  submit  to  whatever  the  legislature  empowers  and 
compels  them  to  do.  As  we  understand  them,  the  words  used  by 
Lord  Eldon  in  no  respect  conflict  with  the  view  we  take  of  this 
case ;  but  if  they  mean  that  words  of  permission  only,  when  used  in 
the  class  of  cases  under  consideration,  should  receive  a  construction 
different  from  their  ordinary  meaning,  because,  if  construed  otherwise, 
they  might  work  injustice,  with  great  respect  for  his  high  authority, 
we  dissent  from  that  proposition.  We  agree  with  my  brother  Alder- 
son,  who,  in  Lee  v.  MUner,  said, "  These  acts  of  parliament  have  been 
called  parliamentary  bargains,  made  with  each  of  the  landowners. 
Perhaps  more  correctly  they  ought  to  be  treated  as  conditional  powers 
given  by  parliament  to  take  the  lands  of  the  different  proprietors  through 
whose  estates  the  works  are  to  proceed.  Each  landowner,  therefore, 
has  the  right  to  have  the  powers  strictly  and  literally  carried  into 
effect  as  regards  his  own  land,  and  has  the  right  also  to  require  that 
no  variation  shall  be  made  to  his  prejudice  in  the  carrying  into  effect 
a  bargain  between  the  undertakers  and  any  one  else."    «  This,"  he 
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adds, u  I  conceive  to  be  the  real  view  taken  of  the  law  by  Lord  Eldon, 
in  the  case  of  Blakemore  v.  The  Glamorganshire  Canal  Company" 
There  remains  but  one  further  view  of  the  case  to  be  considered,  and 
that  we  have  partly  disposed  of  in  the  observations  we  have  already 
made ;  but  inasmuch  as  Lord  Campbell  proceeded  on  this  ground 
only  in  the  court  below,  although  it  was  not  much  relied  upon  before 
us  in  the  argument,  we  have,  out  of  respect  to  his  high  authority, 
most  carefully  examined  it,  and  are  of  opinion  that  the  mandamus 
cannot  be  supported,  on  the  ground  that  the  railway  company,  having 
exercised  some  of  their  powers  and  made  a  part  of  their  line,  are 
bound  to  make  the  whole  railway  authorized  by  their  statutes. 

It  is  unnecessary  here  to  determine  the  abstract  proposition  that  a 
work  which,  before  it  is  begun,  is  permissive,  is,  after  it  is  begun,  obli- 
gatory. We  desire  not  to  be  understood  as  assenting  to  the  proposi- 
tion of  my  brother  Erie,  that  many  cases  may  occur  where  the  exercise 
of  some  of  the  compulsory  powers  may  create  a  duty  to  be  enforced 
by  n^andamus;  and,  on  the  other  hand,  we  do  not  say  that  such  may 
not  be  the  law.  If  a  company  empowered  by  act  of  parliament  to 
build  a  bridge  over  the  Thames,  were  to  build  one  arch  only,  it  would 
be  well  deserving  consideration  whether  they  could  not  be  indicted 
for  a  nuisance  in  obstructing  the  river,  or  for  the  non-performance  of 
duty  in  not  completing  the  bridge.  It  is  sufficient  to  say  that  in  this 
case  there  are  no  circumstances  to  raise  such  a  duty,  if  such  a  duty 
can  be  created  by  the  acts  of  the  plaintiff  himself.  The  plaintiffs  in 
error  have  made  the  principal  portion  of  their  line,  and  they  have 
abandoned  the  residue  for  no  corrupt  motive,  but  because  Beverley 
has  already  sufficient  railway  communication,  and  because  the  residue 
of  the  line  passes  through  a  country  thinly  populated,  and  if  made, 
would  not  be  remunerative.  But  it  is  said  that  the  railway  company 
are  not  in  the  situation  of  purchasers  of  land,  with  liberty  to  convert 
it  to  any  purpose,  or  to  allow  it  to  be  waste ;  that  they  are  allowed 
to  purchase  it  only  for  a  railway,  and  having  acquired  it  under  the 
compulsory  power  of  the  act,  there  must  be  an  obligation  upon  the 
company  to  apply  the  land  to  that,  and  to  no  other  purpose.  Subject 
to  the  qualification  in  the  act,  this  is  undoubtedly  true.  Having  ac- 
quired the  lands  of  particular  land-owners,  the  company  could  not 
retain  them  by  merely  laying  rails  on  the  lands  so  taken,  and  we 
agree  it  never  was  intended  that  the  land-owner  should  be  left  with  a 
high  mound  or  a  deep  cutting  running  through  his  estate,  and  leading 
neither  to  nor  from  any  available  terminus.  The  precaution  against 
such  a  wasteful  expenditure  of  capital  may,  perhaps,  safely  be  left  to 
the  self-interest  of  the  company,  but  if  such  work  were  to  be  done,  it 
would  not  be  a  practicable  railway,  and  after  five  years  the  powers 
of  the  act  would  expire,  and  the  land  revest  in  the  original  proprie- 
tor. It  is  true  that  he  would  sustain  some  inconvenience  without 
the  corresponding  advantage  of  railway  communication,  but  in  the 
mean  time  be  would  have  received  full  compensation  in  the  market 
value  of  the  land,  and  for  all  damage  by  severance  or  otherwise,  and 
would  receive  back  the  land  on  more  reasonable  terms.  To  be  a  rail- 
way it  must  have  available  termini.    When  the  statutes  passed,  all 
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persons  supposed  the  termini  would  be  York  and  Beverley ;  and  if 
the  argument  be  well  founded  and  the  company  are  bound,  if  they 
take  the  land  upon  any  portion  of  the  railway,  to  complete  the  whole 
line,  it  would  seem  to  follow  that  one  of  the  proprietary,  by  compell- 
ing the  company  to  take  his  land  on  the  line  from  Market  Weighton 
to  Cherry  Burton,  would  thus  entitle  himself  to  a  mandamus  to  com* 
pel  them  to  make  the  line  from  Cherry  Burton  to  Beverley,  and,  the 
acts  having  expired,  to  apply  to  parliament  for  a  renewal  of  their  powers 
for  that  purpose.  But  although  the  termini  were  originally  intended 
to  be  York  and  Beverley,  it  is  plain  that  the  legislature  contemplated 
the  possibility  of  the  line  being  abandoned  or  being  only  partially 
made,  because  in  the  one  case,  the  powers  of  the  act  wore  to  cease, 
and  in  the  other  they  were  partially  continued.  An  option,  therefore, 
is  given  to  some  one.  By  the  course  taken,  the  Court  of  Queen's 
Bench  has  exercised  that  option,  and  said  the  line  is  to  be  made,  not 
to  Beverley,  but  to  Cherry  Burton.  In  our  opinion  that  option  is  left 
to  the  company,  and  the  company  having  bond  fide  made  an  available 
railway  over  the  land  taken,  the  obligation  to  the  land-owner  has,  in 
that  respect,  been  fulfilled.  The  cases  upon  this  subject  are  very  few, 
and  the  absence  of  authority  is  very  striking  when  we  remember  how 
many  acts  have  passed  in  pari  materid,  not  only  for  railways,  but  also 
for  bridges  and  turnpike  roads.  Notwithstanding  the  numerous  oc- 
casions on  which  such  proceedings  might  have  been  taken,  and  the 
manifest  interest  of  land-owners  to  enforce  their  rights,  no  instance 
can  be  found  of  an  indictment  for  disobeying  such  a  statute,  or  of  a 
mandamus  for  the  purpose  of  enforcing  it  If  correctly  reported, 
Lord  Mansfield  determined  this  point  in  The  King  v.  The  Proprietors 
of  the  Birmingham  Canal,  for  he  says  the  act  imports  only  an  author- 
ity to  the  proprietors,  not  a  command.  They  may  desert  or  suspend 
the  whole  work,  and,  d  fortiori,  any  part  of  it  On  the  other  side, 
the  language  of  Lord  Eldon,  in  Blakemore  v.  The  Glamorganshire 
Canal  Company,  is  referred  to  as  an  authority  for  this  mandamus.  In 
our  opinion  it  does  not  bear  that  construction,  although  it  appears 
that  the  Court  of  Queen's  Bench  took  a  different  view  of  that  author- 
ity in  the  case  of  The  Queen  v.  The  Eastern  Counties  Railway  Com' 
pony,  and  was  inclined  to  act  upon  it,  and  award  a  mandamus.  The 
writ  was  subsequently  withheld,  in  that  case,  on  another  ground,  but 
Lord  Denman  seems  to  have  been  of  opinion  that  on  a  fit  occasion  a 
mandamus  ought  to  go.  That  and  the  recent  cases  in  the  Queen's 
Bench,  now  under  discussion,  are  the  only  cases  which  bear  upon  the 
subject  We  feel  that  Lord  Denman  and  Lord  Campbell  are  high 
authorities  upon  this  or  any  other  matter,  and  are  both  equally  entitled 
to  the  respect  of  this  court ;  but  we  are  bound  to  pronounce  our  own 
judgment,  and,  after  the  most  careful  consideration,  are  of  opinion 
that  the  judgment  ought  to  be  for  the  plaintiffs  in  error.  The  result 
is,  that  the  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 
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IN  THE  EXCHEQUER  CHAMBER 

The  Great  Western  Railway  Company  v.  Reoina,  on  the  prose- 
cution of  Lanoford  and  Smith.1 

April  30, 1852. 

Railway  Extension  Act  —  Mandamus  to  make  Branch  Line  —  Permis* 
sive  Words  —  Expiration  of  Compulsory  Powers. 

The  Great  Western  Railway  Extension  Act  enacted,  by  sect.  11,  that  it  shall  be  lawful  for 
the  company  to  make  a  branch  railway,  "  and,  if  they  think  fit,11  the  diverging  lines  shown 
on  the  plans,  from  the  branch  railway  to  radons  collieries,  and  also  to  widen  and  enlarge 
the  Great  Western  Railway.  Sect  30,  empowered  the  company  to  let  on  lease  the  diverg- 
ing lines,  either  before  or  after  their  construction,  to  the  owners  of  the  collieries :  — 

Held,  that  the  statute  did  not  cast  upon  the  company  the  duty  to  make  the  branch  railway, 
and  therefore  mandamus  would  not  lie.    (See  preceding  case.) 

When  it  appears  on  the  return  that  the  period  for  the  exercise  of  the  compulsory  powers  has 
expired,  a  peremptory  mandamut  will  not  be  awarded. 

Judgment  having  been  given  for  the  prosecutors  in  the  court  below, 
(see  1  EL  &  BL  253,  and  16  Eng.  Rep.  342,  where  the  writ  of  man- 
damus and  the  pleadings  are  set  out,)  the  defendants  brought  a  writ 
of  error,  which  was  argued  before  Jervib,  C.  J.,  Pollock,  C.  B. 
Parke,  B.,  Cresswell,  J.,  Platt,  B.,  Williams,  £,  and  Martin, 
B,by 

Wetiby,  for  the  plaintiffs  in  error,  (the  defendants  below.)  The  Great 
Western  Railway  Amendment  and  Extension  Act,  1847, 10  &  11  Vict 
c.  226,  local  and  personal,  public,  is  not  an  act  giving  powers  to  pri- 
vate persons  to  construct  a  new  railway ;  it  is  an  act  authorizing  a 
corporation,  which  has  already  made  its  line,  to  make  branch  lines, 
and  giving  them  certain  powers  ancillary  thereto.  [He  referred  to  the 
title  of  the  act,  and  the  recitals  in  sect  1.1  In  Regina  v.  The  York  and 
North  Midland  Railway  Company,  1  El.  &  Bl.  178 ;  s.  c.  16  Eng.  Rep. 
299,  the  mandamus  was  to  compel  the  company  to  make  a  portion  of 
a  deviation  line.  By  sect  11  of  stat  10  &  11  Vict  c.  226,  it  is  enact- 
ed, that u  it  shall  be  lawful  for  the  said  company  to  make  and  main- 
tain" the  railways  thereinbefore  mentioned,  "  and,  if  they  think  fit, 
the  diverging  lines,  or  any  of  them,  shown  on  the  plans,  from  such 
last-mentioned  branch  railway  to  various  collieries  lying  adjacent 
thereto,  and  also  to  widen  and  enlarge  the  said  Great  Western  Rail- 
way "  within  certain  parishes,  according  to  the  lines  and  upon  the 
lands  delineated  on  the  plans  and  described  in  the  books  of  reference. 
In  this  section  there  is  a  distinction  between  the  language  applied  to 
the  making  of  the  diverging  lines,  and  the  language  applied  to  the 
making  and  maintaining  the  branch  railways,  and  to  the  widening 
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of  the  Great  Western  Railway ;  the  former  is  expressly  permissive ; 
the  latter  is  to  be  construed  as  obligatory,  because  the  widening  of 
the  Great  Western  Railway  would  clearly  be  a  duty.  Sect  13  enacts 
that  the  intended  railways  "shall  commence  "  and  "  shall  terminate" 
at  certain  points  therein  specified ;  and  that "  the  said  branch  rail- 
ways, if  the  same  shall  be  constructed,  shall  be  made  "  in  the  lines 
defined  on  the  plans. 

[Jervis,  C.  J.  Technically,  in  order  to  impose  a  duty  to  do  an  act 
which  persons  are  empowered  to  do,  the  language  should  be,  u  it  shall 
be  lawful  for  the  company,  and  they  are  hereby  required." 

Cresswell,  J.  Sect  30  explains  the  introduction  of  the  words, 
"  if  they  think  fit "  in  sect  11 ;  it  empowers  the  company  to  let  on 
lease  the  diverging  lines  of  railway  mentioned  in  sect.  11,  either  before 
or  after  the  construction  of  the  same,  to  the  owners  of  the  adjacent 
collieries,  for  such  term,  at  such  rent,  or  subject  to  such  agreements  as 
to  the  construction  thereof  by  the  said  parties,  as  may  be  mutually 
agreed  upon ;  so  that  the  company  may  make  the  diverging  lines 
themselves  if  they  think  fit,  or  let  them  to  other  persons  to  make 
them.] 

In  Regina  v.  The  Lancashire  and  Yorkshire  Railway  Company ',  1 
El.  &  Bl.  228, 249 ;  s.  c.  16  Eng.  Rep.  328,  Lord  Campbell,  C.  J.,  said, 
"  Looking  to  stat  11  &  12  Vict  c.  103,  for  making  this  extension  by 
an  existing  company  which  had  previously  made  the  line  of  railway 
to  be  extended,  I  doubt  whether  the  company,  in  respect  of  the  ex- 
tension, be  exactly  in  the  situation  of  a  new  company  which  had 
been  created  to  construct  a  new  railway,  and  which  had  never  availed 
itself  of  any  of  the  powers  of  the  act  But,  supposing  the  defend- 
ants to  be  in  this  situation,  I  think  that  the  return  to  the  mandamus 
would  be  bad,  as  only  showing  that  they  had  broken  the  contract, 
and  disregarded  the  obligation  to  construct  that  railway  which  they 
are  commanded  to  complete."     This  case  is  stronger  than  that 

Butt,  contra.  The  object  of  stat  10  &  11  Vict  c.  226,  was  to 
make  the  two  branch  railways  mentioned  in  sect  11.  Sect  14,  which 
gives  the  company  a  power  to  carry  the  railways  across  on  the  level 
of  certain  public  roads,  uses  the  same  permissive  words  as  sect  11. 

Jervis,  C.  J.  I  am  of  opinion  that  this  case  is  governed  by  our 
judgment  just  delivered,  after  consideration,  in  The  York  and  North 
Midland  Railway  Company  v.  Regina.1  Though  at  first  there  appeared 
to  be  a  distinction  between  the  two  branch  railways  and  the  diverging 
lines  in  sect  11  of  stat  10  &  11  Vict  c.  226,  that  was  explained  by 
my  brother  Cresswell  by  reference  to  sect  30 ;  and,  in  addition  to  the 
other  sections  which  have  been  referred  to  as  using  the  words  "  it 
shall  be  lawful,"  where  a  permission  only  is  intended  to  be  given, 
sect  39  enacts,  "  that  it  shall  be  lawful  for  the  Great  Western  Rail- 
way Company,"  for  the  purpose  of  purchasing  certain  railways,  to 


1  See  the  preceding  case. 
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raise  additional  capital  by  the  creation  of  new  shares  or  by  mort- 
gage. The  words  in  sect  11,  as  to  making  the  railway  in  question, 
are  the  same. 

I  wish  to  add  that  I  do  not  assent  to  the  doctrine,  that  when  it 
appears  on  the  return  that  the  period  for  the  exercise  of  the  powers 
for  the  compulsory  purchase  of  land  has  expired  between  the  time 
of  the  return  and  the  judgment,  a  peremptory  mandamus  should  be 
awarded.     It  would  direct  an  impossibility. 

Parke,  B.1    I  entirely  concur  with  the  Chief  Justice  on  both  points. 

The  rest  of  the  court  concurred. 

Judgment  reversed. 


Rbgina  v.  The  Metropolitan  Commissioners  of  Sewers.2 

April  16, 1853. 

Sewers  —  Compensation  for  Damage  —  Mode  of  Proceeding  —  Arbi- 
tration—11  <$• 12  TxcU  c.  112,  s.  69. 

The  69th  section  of  the  Metropolitan  Commissioners  of  Sewers  Act,  the  II  &  12  Vict.  c.  112, 
which  provides  that  fall  compensation  shall  be  made  to  all  persons  sustaining  damage  by 
the  exercise  of  the  powers  of  the  act,  and  "in  ease  of  dispute  as  to  amount,  toe  same  shall 
be  settled  by  arbitration  in  the  manner  provided  by  this  act,"  does  not  pive  jurisdiction  to 
proceed  by  arbitration  in  a  case  in  whicn  the  commissioners  dispute  their  liability  to  make 
any  compensation.  The  court,  therefore,  upon  an  application  for  a  mandamus  to  compel 
the  payment  of  an  amount  of  compensation,  for  which,  in  such  a  case,  an  award  had  been 
made  ex  parte ;  — 

Hddy  the  award  altogether  invalid. 

Rule  calling  upon  the  metropolitan  commissioners  of  sewers  to 
show  cause  why  a  writ  of  mandamus  should  not  issue  commanding 
them  to  make  a  decree,  directing  out  of  what  rate  or  rates  levied 
under  the  11  &  12  Vict.  c.  112,  compensation  to  the  amount  of  190/. 
should  be  made  to  E.  Collins  and  E.  Downs,  for  damage  sustained 
by  them  by  reason  of  the  exercise  of  the  powers  of  the  said  act,  and 
also  the  sum  of  43/.  195.  6d,  being  the  costs  awarded  by  an  arbi- 
trator. 

It  appeared  from  the  affidavit  that  E.  Collins  and  E.  Downes  were 
the  landlords  of  a  public-house  in  the  parish  of  Richmond,  known  as 
the  Compasses  Inn,  and  that  in  consequence  of  the  making  of  a  sewer 
under  the  powers  of  the  11  &  12  Vict,  c  112,  considerable  damage 
was  occasioned  to  the  said  house.  On  the  16th  of  September,  18ol, 
they  made  a  written  application  to  the  commissioners  for  compensa- 
tion in  respect  of  such  damage.     On  the  16th  of  October  the  com- 


i  Pollock,  C.  B.,  had  left  the  court 

9  22  Law  J.  Rep.  (x.  s.)  Q.  B.  234 ;  1  Common  Law  Rep.  46. 
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missioners  wrote  in  answer  that  any  compensation  they  might  be 
entitled  to  must  be  claimed  from  the  contractors  for  the  making  of 
the  sewer  in  question,  and  that  the  commissioners  denied  all  liability 
for  such  damage.  Some  further  correspondence  then  took  place,  and 
on  the  9th  of  January,  1852,  notice  was  given  to  the  commissioners, 
calling  upon  them  to  pay  350/.,  the  amount  of  compensation  claimed, 
or  to  name  an  arbitrator  to  whom  the  matter  might  be  referred,  which 
they  refused  to  do,  again  denying  all  liability.  The  claimants  then, 
under  the  11  S»  12  Vict.  c.  112,  s.  69,  gave  notice  of  the  appointment 
of  an  arbitrator  by  them,  and  the  comissioners  refusing  to  take  any 

!>art,  proceedings  were  thereupon  taken  ex  parte,  and  an  award  made 
or  the  sums  now  sought  to  be  enforced.  The  affidavits  further  stated 
that  the  commissioners  had  since  refused  to  make  a  decree  directing 
out  of  Yrtiat  rates  the  amount  of  compensation  so  awarded  should 
be  paid,  and  had  not  paid  the  same. 

Watson  and  X  Henderson  now  showed  cause.  This  motion  is 
entirely  misconceived.  It  is  founded  upon  an  award  which  is  made 
without  any  authority.  This  depends  upon  the  words  of  the  11  &  12 
Vict  c  112,  section  69,  which  provides,  that  the  commissioners  shall 
make  full  compensation  for  any  damage  sustained  by  the  exercise  of 
any  of  the  powers  of  the  act ;  "  and  in  case  of  dispute  as  to  amount " 
the  same  is  to  be  settled  by  arbitration.  And  by  section  70,  "  in  case 
of  dispute  as  to  the  amount  of  any  compensation  "  to  be  made  under 
the  provisions  of  the  act,  a  power  is  given  to  appoint  arbitrators,  and 
if  either  party  fail  to  appoint  an  arbitrator,  the  arbitrator  appointed 
by  the  other  may  make  an  ex  parte  award.  But  this  provision  is 
expressly  confined  to  cases  where  the  amount  of  compensation  is 
disputed,  not  as  in  the  present  case  where  the  liability  to  make  any 
compensation  at  all  is  denied  by  the  commissioners,  and  being  a 
statutory  authority  it  must  be  strictly  pursued. 

[Erle,  J.  What  is  the  course  which  the  applicants  ought  to 
take?] 

They  should  sue  the  contractors.  But  even  if  the  commissioners 
are  liable  at  all,  it  can  only  be  to  an  action  if  they  have  been  guilty 
of  negligence,  or  to  a  mandamus  to  make  compensation  under  the 
first  part  of  section  69,  or  under  the  12  &  13  Vict  c.  93,  s.  4.  To 
such  a  mandamus  the  commissioners  might  return  that  no  damage 
was  done  by  reason  of  the  exercise  of  the  powers  of  the  act,  and  the 
question  of  liability  to  make  compensation  would  thus  be  tried.  If 
any  liability  were  proved  to  exist,  a  peremptory  mandamus  would 
issue,  under  which  the  commissioners  would  be  bound  to  make  some 
compensation,  and  if  the  parties  affected  disputed  the  sufficiency  of 
the  amount  so  offered,  they  might  then  proceed  to  arbitration  and  get 
the  amount  assessed.  But,  in  the  present  case,  matters  are  not  ripe 
for  arbitration,  as  the  commissioners  have  had  no  opportunity  of  try- 
ing the  preliminary  question  of  their  liability.  The  case  of  The 
Queen  v.  The  Corporation  of  Warwick,  10  Ad.  &  E.  386,  is  something 
like  the  present 
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BramweU  and  Garth,  contra.  Unless  the  statute  applies  here,  the 
remedy  given  is  in  effect  of  little  value*  The  mandamus  would  be 
in  the  terms  of  the  section  to  make  full  compensation  out  of  the  rates 
to  be  levied. 

[Lord  Campbell,  C.  J.  The  legislature  might  reasonably  suppose 
that  the  quantum  of  damage  was  a  proper  subject  for  arbitration, 
and  require  that  to  be  the  matter  in  dispute.] 

Looking  at  section  38,  and  taking  it  that  there  is  provision  for 
settling  the  amount  of  damage,  it  would  be  singular  to  find  that 
there  was  no  provision  for  determining  whether  the  commissioners 
were  liable  to  pay  any  thing.  It  is  not  probable  that  the  legislature 
could  have  so  intended,  as  it  would  lead  to  multiplicity  of  proceed- 
ing. In  the  Railways  and  Lands  Clauses  Acts,  8  &  9  Vict  c.  26, 
s.  6,  and  8  &  9  Vict  c.  18,  s.  68,  there  are  similar  provisions  for  pro- 
ceeding before  a  jury  and  by  arbitration,  and  it  might  with  equal 
force  be  argued,  that  those  sections  do  not  apply  to  a  case  of  dis- 
puted liability,  but  the  contrary  has  been  decided  under  the  Lands 
Clauses  Act,  by  Lord  Chancellor  Truro,  in  The  East  and  West  India 
Docks,  fyc.  v.  Gattke,  20  Law  J.  Rep.  (n.  s.)  Chanc.  217,  s.  c.  3  Eng. 
Rep.  59.  That  case  decides  that  the  jury  had  jurisdiction  to  decide 
upon  the  title  to  compensation,  as  well  as  the  quantum  of  damages. 

[Erle,  J.  Lord  Truro  seems  only  to  decide  that,  under  the  inqui- 
sition the  jury  might  decide  that  there  had  been  no  damage  sustained, 
which  I  have  always  understood  to  be  so.] 

In  The  Sutton  Harbor  Improvement  Company  v.  HUchins,  21  Law 
J.  Rep.  (n.  s.)  Chanc.  73 ;  s.  c.  9  Eng.  Rep.  41 ;  an  injunction  to  re- 
strain proceedings  by  arbitration  under  the  same  act,  until  the  party 
had  established  his  right  at  law,  was  dissolved,  upon  appeal  to  the 
Lords  Justices. 

[Wightman,  J.  Suppose  there  had  been  no  dispute  as  to  amount, 
but  only  as  to  liability.] 

Then,  even,  there  might  be  a  reference  to  an  arbitrator,  but  clearly 
where  both  questions  are  in  dispute.  The  legislature  intended  that 
the  whole  question  as  regards  compensation  should  be  settled  as 
pointed  out  in  the  arbitration  clauses.  There  is  no  inconvenience  to 
the  commissioners  in  having  the  question  tried  before  the  arbitrator. 
Then  another  point  is,  that  the  commissioners  should  have  appeared 
before  the  arbitrator  and  taken  this  objection. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  The  mandamus  is  applied  for  in  order  to  enforce  the 
award,  and  we  are  to  see  whether  it  is  valid  in  law,  and  unless  made 
under  the  authority  given  by  the  69th  and  70th  sections  of  the  11  & 
12  Vict  c.  112,  it  cannot  be  considered  valid.  It  seems  to  me  the 
mode  of  proceeding  provided  by  those  sections  is  expressly  and 
anxiously  confined  to  cases  in  which  there  is  a  dispute  about  the 
amount  of  compensation.  The  69th  section  enacts,  that  "  full  com- 
pensation shall  be  made  out  of  such  rates  to  be  levied  under  this  act, 
as  the  commissioners  shall  by  their  decree  direct,  to  all  persons  sus- 
taining any  damage  by  reason  of  this  act"     And  if  the. section  had 
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stopped  there,  the  only  remedy  would  have  been  either  an  action  or 
a  writ  of  mandamus.  Those  words  clearly  impose  a  duty  upon  the 
commissioners  to  make  compensation,  and  say  nothing  as  to  any  spe- 
cific remedy,  and  clearly  the  only  remedy  would  have  been  an  action 
or  a  mandamus*  Then  do  the  other  words  in  the  section  embrace 
the  question  of  liability  ?  It  seems  to  me  they  are  confined  to  the 
single  case  of  a  dispute  as  to  the  quantum  of  damage, "  and  in  case 
of  dispute  as  to  amount,  the  same  shall  be  settled  by  arbitration  in 
the  manner  provided  by  this  act"  It  is  only  in  case  of  a  dispute  aa 
to  amount  that  the  remedy  by  arbitration  is  given,  and  in  other  re- 
spects the  party  is  left  in  the  same  situation  as  if  nothing  were  said 
about  arbitration.  That  is  the  construction  according  to  the  plain, 
natural,  and  grammatical  sense  of  the  words,  and  if  it  led  to  any 
absurdity,  rather  than  impute  that  to  the  legislature,  the  court  would 
be  led  to  strain  the  language  used ;  but  it  seems  to  me  the  legislature 
intended  what  is  quite  reasonable,  that  if  there  was  a  question  of  lia- 
bility it  should  be  tried  by  the  superior  courts,  but  if  of  amount  only, 
then,  as  that  was  a  matter  which  an  arbitrator  could  settle  more,  satis- 
factorily than  a  court  and  jury,  in  that  case,  and  that  only,  the  mode 
pointed  out  in  the  69th  and  70th  sections  should  be  adopted.  As  to 
the  case  before  Lord  Truro,  it  does  not  appear  from  the  judgment 
that  any  opinion  was  given  applicable  to  the  present  case,  yet,  u  that 
were  so,  with  every  respect  for  that  learned  and  able  judge,  I  should 
not  feel  myself  bound  to  give  a  different  opinion  upon  the  construc- 
tion of  this  act  The  objection  that  the  commissioners  should  have 
appeared  before  the  arbitrator  and  objected,  is  wholly  untenable,  be- 
cause, if  the  proceeding  were  not  warranted  by  the  act,  it  might  be 
treated  as  a  mere  nullity. 

Wiobtman,  J.  I  ami  of  the  same  opinion.  It  is  safer  to  rely  upon 
the  terms  of  this  act  without  referring  to  those  contained  in  other 
acts.  The  latter  part  of  the  69th  section  is  confined  in  terms  to  cases 
of  dispute  as  to  amount,  and  here  the  dispute  is  as  to  general  lia- 
bility which  gives  rise  to  very  different  questions,  and  is  left  to  be 
determined  by  the  ordinary  course  of  proceeding.  It  seems  to  me, 
therefore,  that  the  present  proceeding  is,  at  least,  premature. 

Erle,  J.  The  case  turns  upon  the  point  o£  whether  or  not  there 
was  jurisdiction  to  make  this  award.  The  jurisdiction  is  claimed 
under  section  69,  and  that  section  I  agree,  gives  it  only  where  the 
dispute  is  confined  to  amount,  and  the  jurisdiction  does  not  apply  to 
cases  where  the  liability  to  make  any  compensation  at  all  is  to  be 
tried.  In  the  Lands  Clauses  Consolidation  Act  referred  to,  the  legis- 
lature has  given,  by  section  68,  the  power  of  referring  the  question 
of  whether  lands  have  been  affected  injuriously  to  the  ordinary  courts. 
This  decision  does  not  contravene  the  case  where  a  sheriff's  jury  find 
that  no  amount  of  compensation  is  due.  The  courts  have  held  that 
such  a  finding  is  valid  upon  the  question  of  amount,  and  that  may 
well  be  so  where  the  jury  have  had  under  consideration  the  question 
of  how  mugh  damage  has  been  done. 
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Cbompton,  J.  I  also  think  that  the  wrong  course  of  proceeding 
has  been  taken.  The  proper  course  is  for  the  party  to  demand  com- 
pensation, and  then  take  another  mode  of  compelling  the  payment 
of  it ;  and  I  hope  no  objection  will  be  taken  by  the  commissioners 
on  the  ground  that  the  claimant  has  come  too  late.  I  agree  also  that 
the  same  effect  is  to  be  given  to  section  68,  of  the  Lands  Clauses 
Act,  because,  under  that,  it  would  equally  be  a  good  traverse  to  say 
that  there  was  no  such  damage  as  that  alleged. 

Rule  discharged,  without  costs. 


From  ant  v.  Henry  Ashley  and  Martha  his  wife.1 

April  91, 1853. 

Practice — Particulars  of  Demand  —  Writ  specially  indorsed — Irregvr 

larity —  Waiver. 

Where  a  writ  is  specially  indorsed  under  the  Common  Law  Procedure  Act; — 

Semble,  that  it  is  irregular  for  the  plaintiff  to  deliver  any  other  particular*  of  demand  besides 
those  indorsed  on  the  writ,  without  leave  of  the  court  or  a  judge. 

But  where  the  plaintiff  delivered  with  his  declaration  other  particulars,  without  leave,  and 
the  defendant,  instead  of  objecting,  pleaded  and  went  to  trial,  he  was  held  to  have  waived 
the  irregularity,  and  the  plaintiff  was  allowed  to  avail  himself  of  the  second  particulars. 

This  was  an  action  for  goods  sold  and  delivered. 

Plea,  non  assumpsit. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  in  London, 
after  Michaelmas  term,  1852,  it  appeared  that  the  writ  of  summons 
served  upon  the  defendant  was  specially  indorsed  under  the  Common 
Law  Procedure  Act  as  follows:  — 

£.    s.  d. 

Goods  (haberdashery)  sold  to  defendant's  testator,  J.  Colebank,  SO  18  0 

1849.  December  12  to  April  25,  goods 24    4  4 

1850.  April  26  to  July  8,  goods 12  10  2 

1850.  July  9  to  October  11,  goods 13    0  6 

70  18    0 
By  cash,  25th  September,  1850 7    5  11 

63    7     1 

The  plaintiff  delivered  with  the  declaration,  without  leave  of  a 
judge  or  of  the  court,  other  particulars  of  demand  upon  which  he 
sought  to  rely,  abandoning  those  indorsed  on  the  writ.  These  par- 
ticulars stated  that  the  action  was  "  brought  to  recover  63/.  Is.  Id., 


f 


l  22  Law  J.  Rep.  (n.  s.)  Q.  B.  287 ;  1  Common  Law  Rep.  57;  1  EL  6k  BL  723. 
vol.  xviii.  19 
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the  balance  due  to  the  plaintiff  for  goods  Bold  and  delivered  to  the 
defendant  Martha  before  her  marriage  with  the  defendant  Henry,  the 
full  particulars  whereof  exceeded  three  folios,  and  had  been  delivered 
to  the  defendants."  It  was  objected,  for  the  defendants  that,  under 
section  25  of  the  Common  Law  Procedure  Act,  the  plaintiff  could 
not  rely  on  these  particulars,  and  the  plaintiff  was  accordingly  non- 
suited, leave  being  reserved  to  him  to  move  to  enter  a  verdict  for  the 
amount  claimed.     A  rule  nisi  having  been  accordingly  obtained, 

Watson  and  Greasy  now  showed  cause.  Section  25  of  the  Pro- 
cedure Act  provides  that  where  a  writ  has  been  specially  indorsed, 
that  indorsement  is  to  be  considered  as  the  particulars  of  demand, 
subject  to  the  right  to  deliver  other  particulars  if  ordered  by  the  court 
or  a  judge.  Not  having  obtained  such  an  order,  the  plaintiff  must 
be  taken  to  rely  on  and  be  bound  by  the  indorsement 

[Lord  Campbell,  C.J.  The  words  are,  no  other  particulars  " need 
be  delivered."] 

That  is  to  obviate  the  necessity  of  appending  particulars  to  the 
record,  according  to  the  old  practice ;  but  it  does  not  give  the  plain- 
tiff the  right  to  do  so  unless  ordered.  The  plaintiff  may  get  judg- 
ment by  default  for  the  sum  indorsed  on  the  writ,  and  he  may  be 
content  for  the  sake  of  this  advantage  to  claim  a  smaller  sum ;  but 
if  the  defendant  appears,  he  cannot  of  his  own  authority  increase  his 
demand  in  that  action. 

[Lord  Campbell,  C.  J.  What  was  the  former  practice  where  a 
plaintiff  delivered  fresh  particulars  ?] 

He  clearly  could  not  do  bo  without  leave,  as  it  would  have  embar- 
rassed the  defendant  in  pleading. 

[Coleridge,  J.,  referred  to  the  rules  of  Hilary  term,  1853,  r.  19.] 

Those  rules  were  not  in  force  when  this  action  was  tried. 

Udall,  in  support  of  the  rule.  The  defendant  must  show  that  the 
particulars  delivered  with  the  declaration  were  a  nullity.  If  they 
were  not,  the  defendant  by  pleading,  instead  of  objecting  to  them  at 
the  time,  has  waived  any  irregularity.  In  Brown  v.  Watts,  1  Taunt. 
353,  there  was  nothing  to  show  that  the  new  particulars  ever  came 
to  the  defendant's  knowledge.  In  Wdttis  v.  Anderson,  Moo.  &  M. 
291,  particulars  of  set-off  ordered  to  be  delivered  in  a  fortnight  were 
not  delivered  for  five  weeks,  but  this  was  held  to  be  an  irregularity 
which  was  waived  by  an  order  to  amend  the  declaration.  So  in 
Jones  v.  Fowler,  4  Dowl.  P.  C.  232,  accepting  amended  particulars 
was  held  to  be  a  waiver  of  an  irregularity  in  the  delivery  of  former 
particulars.     (He  was  then  stopped.) 

Per  Curiam.1  The  defendant  should  have  taken  the  objection  in 
due  time,  and  not  taken  a  step  in  the  cause.  By  so  doing  he  has 
waived  an  irregularity. 

Rule  absolute. 

i  Colebidqb,  J-,  and  Erls,  J. 


COURT  OF  QUEEN'S  BENCH,  1862-63.    219 

Begin*  v.  Thwaites. 


Reoina  v.  Thwaites.1 

April  16, 1853. 

Quo  Warranto — Town  Councillor  —  Misnomer  on  Burgess  itotf  — 

Voting  in  wrong  Name —  Bribery. 

At  an  election  for  two  councillor!  for  8t.  John's  Ward,  in  the  borough  of  Blackburn,  T.  was 
one  of  the  candidates  elected.  Some  of  the  burgesses  who  voted  for  T.,  after  ther  had 
voted,  received  from  TVs  agent  a  ticket,  and  were  directed  to  go,  and  did  go  to  a  particular 
inn,  where  they  were  shown  into  a  room,  and  upon  presenting  the  ticket  received  the  sum 
of  Si.  6dL,  and  from  another  agent  of  T.  one  or  two  4d.  tickets  for  ale  and  spirits,  as  a  gift 
Others  of  the  burgesses  entitled  to  vote  at  the  said  election,  and  who  voted  for  T.,  signed 
the  voting  papers  required  to  be  handed  in,  not  in  their  real  names,  but  in  the  names  by 
which  they  were  by  mistake  described  on  the  burgess  roll.  The  grounds  of  objection  in  a 
rale  nisi  for  a  quo  warranto  information  against  T.  were,  the  reception  of  votes  for  T.  from 
persons  not  entitled  to  vote ;  or  who  fraudulently  personated  persons  who  were  entitled  to 
vote ;  and  the  reception  of  votes  from  persons  who  had  been  bribed  to  vote  for  T. :  — 

Held,  upon  the  first  ground,  first,  that  as  the  persons  were  entitled  to  vote,  the  objection 
taken  was  answered,  the  misnomer  in  the  burgess  roll  being  cured  by  the  14  2d  section  of 
the  5  &  6  Will.  4,  c.  76 ;  and,  secondly,  (supposing  the  objection  had  been  raised,)  that  the 
fact  of  the  burgesses  having  voted  in  wrong  names  did  not  vitiate  their  votes ;  and,  by 
Lord  Campbell,  C.  J.,  upon  the  second  ground,  that  as  there  appeared  to  be  evidence, 
from  which  a  jury  might  have  inferred  an  agreement  with  the  voters  before  voting,  that 
they  should  receive  2*.  &/.  for  their  votes,  that  would  hare  been  a  ground  for  making  the 
rule  absolute.2 

Rule  calling  upon  John  Thwaites  to  show  cause  why  an  informa- 
tion in  the  nature  of  a  quo  warranto  should  not  be  exhibited  against 
him,  to  show  by  what  authority  he  claimed  to  be  a  councillor  of  the 
borough  of  Blackburn,  in  the  county  of  Lancaster,  on  the  grounds 
of  the  reception  of  votes  at  the  said  election,  for  the  said  J.  Thwaites, 
from  persons  who  were  not  entitled  to  vote,  or  who  fraudulently  per- 
sonated persons  who  were  entitled  to  vote,  and  of  the  reception  of 
votes  from  persons  who  had  been  bribed  to  vote  in  the  said  election 
for  the  said  J.  Thwaites. 

It  appeared  from  the  affidavits  that  the  said  J.  Thwaites  and  three 
others  were  candidates  at  the  election  of  two  councillors  for  St.  John's 
Ward  in  the  said  borough,  and  that  at  the  close  of  the  poll  the  num- 
bers were,  for  Thwaites  369,  and  for  the  other  candidates,  Briggs, 
Forrest,  and  Hannah  respectively,  358,  355,  352;  and  thereupon 
Thwaites  and  Briggs  were  declared  duly  elected.  It  appeared  also, 
from  the  affidavits  of  several  of  the  burgesses  who  voted  for  Thwaites 
and  Forrest,  that  after  they  had  voted  they  received  tickets  in  the 
polling  booth  from  the  agent  of  Thwaites  and  Forrest,  and  were 
directed  to  go,  and  they  immediately  went  to  the  "  Masons'  Arms" 
Inn,  where  they  were  shown  into  a  room,  and  upon  presenting  the 


*  22  Law  J.  Rep.  (n.  s.)  Q.  B.  238;  17  Jur.  712 ;  1  Common  Law  Rep.  67 ;  1  EL 
&  BL  704. 

a  Supposing  all  the  votes  objected  to  on  this  ground  struck  off,  there  still  remained 
a  majority  for  X. 
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ticket,  received  from  an  agent  of  Thwaites  and  Forrest  the  sura  of 
2s.  6rf.,  and  from  another  agent  one  or  two  4d.  tickets  for  ale  and 
spirits,  the  same  being  a  gift  and  reward  for  having  voted  in  favor  of 
Thwaites  and  Forrest.  The  affidavits  of  the  other  side  also  stated 
that  tickets  and  money  were  given  to  voters  by  the  agents  of  the  other 
candidates.  Several  affidavits  in  support  of  the  rule  also  stated  that 
certain  persons  had  voted  for  Thwaites  and  Forrest  by  the  names  of 
James  Cowell,  James  Cooper,  William  Boughton,  Richard  Bland  and 
John  Crankshaw,  and  that  no  persons  of  those  names  were  known  to 
be  qualified  to  vote  for  the  places  in  respect  of  which  they  claimed 
to  be  qualified  to  vote.  And  with  respect  to  this  it  appeared  from 
the  affidavits,  on  showing  cause,  that  Joseph  Cowell,  Joseph  Cooper, 
William  Broughton,  James  Bland,  and  William  Cranshaw  had  voted 
for  Thwaites  and  Forrest,  and  had  signed  their  names  to  the  voting 
papers  handed  in  by  them  as  James  Cowell,  James  Cooper,  William 
Boughton,  Richard  Bland,  and  John  Crankshaw ;  that  each  of  them 
was  entitled  to  vote  as  a  burgess  of  the  said  borough,  and  were 
respectively  the  persons  who  appeared  by  mistake  on  the  burgess  roll 
of  the  said  borough,  and  in  the  list  of  the  said  ward,  by  the  names 
in  which  they  had  respectively  signed  the  voting  papers  handed  in. 

Watson  and  Baden  showed  cause.  First,  it  is  said  that  several  per- 
sons improperly  voted,  on  the  ground  of  false  personation.  As  to  five 
there  is  an  answer  upon  the  undisputed  facts  stated  in  the  affidavits. 
It  is  shown  that  the  alleged  personation  amounted  as  an  objection  to 
no  more  than  a  case  of  misnomer  on  the  burgess  roll,  and  if  so  it  is 
cured  by  the  142d  Bection  of  the  5  &  6  Will.  4,  c  76.  Then,  as  to 
the  objection  on  the  ground  of  bribery,  it  must  be  assumed  that  there 
was  no  previous  corrupt  promise  or  agreement,  and  no  inducement 
held  out  before  the  votes  were  given  ;  and  to  constitute  bribery  there 
must  have  been  a  contract.    5  &  6  Will.  4,  c.  76,  s.  54. 

[Crompton,  J.  The  voter  gets  the  voucher  at  the  instant  when  he 
votes. 

Lord  Campbell,  C.  J.  The  giving  and  receiving  of  the  ticket  is 
evidence  from  which  a  previous  agreement  might  be  inferred.  We 
cannot  assume  that  there  was  no  previous  agreement] 

If  there  had  been  any  previous  agreement  the  affidavits  made  by 
the  voters  themselves  would  have  so  stated,  and  the  receipt  of  money 
after  an  election,  where  there  was  no  previous  agreement  for  payment 
of  it,  has  been  held  not  to  be  bribery.  Lord  Hunlingtower  v.  Gardi- 
ner, 1  B.  &  C.  297. 

[Lord  Campbell,  C.  J.  There  no  evidence  whatever  was  given 
of  any  preexisting  agreement 

Wiohtman,  J.     After  all,  is  not  the  agreement  a  question  for  the 

jury?] 

But  apart  from  this  objection,  there  is  a  clear  majority  for  Thwaites. 

F.  Thesiger  and  J.  A.  Russell,  contr&.     As  to  the  objection  on  the 

?ound  of  bribery,  it  is  an  offence  at  common  law.     The  King  v. 
lympton,  2  Lord  Raym.  1377 ;  and  it  would  be  strange  if  a  jury  did 
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not  find  here  a  previous  agreement  Then,  as  to  the  other  objection. 
The  parties  voted  under  wrong  names,  and  that  is  not  a  case  simply 
of  misnomer,  within  the  142d  section  of  the  5  &  6  Will.  4,  c  76. 
The  32d  section  of  the  act  requires  that  the  voting  paper  shall  be 
"  signed  with  the  name  of  the  burgess  voting."  Then,  by  the  34th 
section,  the  second  question  to  be  put  to  a  voter  is, "  Are  you  the  per- 
son whose  name  appears  as  A.  B.  on  the  burgess  roll  now  in  force  ?  " 
&c  Now,  if  the  proper  names  had  been  signed  in  this  case,  it  would 
have  appeared  that  there  had  been  a  misnomer  in  the  burgess  roll, 
and  it  was  to  remedy  that,  that  the  142d  section  was  passed,  and  it 
was  not  intended  to  meet  the  case  of  a  voter  who  has  assumed  a 
name  which  does  not  belong  to  him.  The  misnomer  cured  by  the 
142d  section  must  be  "  such  as  to  be  commonly  understood,"  and 
how  can  that  be  said  here  ?  The  legislature  intended  that  the  voter 
should  sign  his  real  name  and  none  other.  There  is  enough  to  war- 
rant the  case  being  sent  to  be  tried  by  a  jury.  They  referred  also  to 
The  queen  v.  The  Mayor  of  Harwich,  8  Ad.  &  E.  919. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  If  it  turned  on  the  objection  as  regards  the  charge  of 
bribery,  I  should  have  thought  the  rule  ought  to  have  been  absolute, 
because  there  is  evidence  from  which  the  jury  would  be  justified  in 
finding  that  there  had  been  a  previous  agreement  that  2s.  6d.  was  to  be 
received,  and  that  upon  such  agreement  the  votes  were  given  ;  but  if 
all  the  votes  objected  to  on  that  ground  be  struck  off,  Thwaites  still 
has  a  majority,  and  we  are  therefore  to  see  whether  there  is  evidence 
upon  which  a  jury  ought  to  be  called  upon  to  decide,  as  regards  the 
second  class  of  voters  objected  to.  Now,  when  the  rule  was  moved 
for,  this  class  was  said  to  come  under  the  head  of  personation  of 
voters,  and  the  affidavits  suggested  that,  and  so  the  ground  of  objec- 
tion is  framed.  Upon  the  affidavits  in  answer,  it  turns  out  that  the 
individuals  objected  to  are  all  entitled  to  vote,  and  that  they  were  on 
the  burgess  roll  under  a  misnomer ;  but  still  such  misnomer  under  the 
142d  section  did  not  disentitle  them  to  exercise  the  municipal  fran- 
chise. If  the  affidavits  conflicted  as  to  the  facts,  I  should  have 
thought  the  case  ought  to  have  gone  to  a  jury ;  but  they  agree  as 
regards  this  point,  and  we  have  to  consider  the  effect  of  the  misno- 
mer. It  appears  to  me  that,  as  it  now  turns  out  the  persons  were 
entitled  to  vote,  the  ground  of  the  rule  is  answered.  Even  if  it  had 
been  specifically  objected  that  the  votes  were  bad  because  the  indi- 
viduals had  voted  in  wrong  names,  I  should  have  been  of  opinion 
that  the  votes  were  not  vitiated.  We  could  not  lay  down  any  such 
rule.  It  would  lead  to  very  slight  objections  indeed  being  taken.  I 
do  not  say  the  voter  ought  to  vote  in  the  name  stated  in  the  bur- 
gess roll,  but  that  he  may  so  vote  if  he  answers  the  proper  ques- 
tions put  to  him.  Setting  aside,  therefore,  the  form  of  the  objection 
here,  I  think  the  votes  were  not  vitiated ;  and  as  Thwaites  is  left  in  a 
majority,  the  rule  must  be  discharged. 

Wightman,  J.    I  am  of  the  same  opinion.   The  affidavits  on  both 
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sides  show  that  the  persons  objected  to  were  entitled  to  vote ;  but  it 
is  said  that  they  voted  in  a  wrong  name.  The  right  men  have  voted, 
but  in  wrong  names,  and  they  have  answered  and  answered  truly, 
that  they  are  the  persons  mentioned  in  the  burgess  roll.  I  think  this 
is  a  case  of  misnomer  within  the  142d  section  of  the  Municipal  Cor- 
poration Act. 

4 

Erle,  J.  I  am  of  the  same  opinion.  Unless  the  mistake  that  has 
been  made  with  respect  to  the  names  vitiates  the  votes,  the  objection 
cannot  be  maintained.  Persons  having  the  right  to  vote  presented 
themselves  at  the  election  and  voted,  but  there  is  a  mistake  in  the 
names  in  which  they  voted.  I  think  their  having  voted  in  the  names 
under  which  they  appeared  in  the  burgess  roll  was  a  mere  misnomer, 
and  within  the  142d  section,  and  did  not  disqualify.  « 

Crompton,  X  We  are,  I  think,  bound  by  the  terms  of  the  objec- 
tion in  the  rule.  The  votes,  it  appears,  were  given  in  wrong  names ; 
but  the  objection  altogether  fails  unless  the  voters  were  not  the  per- 
sons commonly  known  by  those  names,  and  here  there  is  nothing  of 
the  kind  suggested.  I  think  also,  if  the  objection  had  been  raised, 
that  a  man  entitled  to  vote  may  vote  in  the  name  by  which  he  is 
mentioned  in  the  burgess  rolL 

Rule  discharged. 


Regina,  on  the  Prosecution  of  The  Proprietors  op  the  Gran- 
tham Canal  Navigation  and  Henry  Thompson,  v.  The  Am- 
bergate, Nottingham,  and  Boston  and  Eastern  Juntion  Rail- 
way Company.1 

January  27,  1853. 

Mandamus  to  complete  Railway  —  Return— Inability  to  obey  Writ  — 
Plea —  Exercise  of  Compulsory  Powers  in  other  Part  of  Line — 
Confession  and  Avoidance. 

Mandamus  to  defendants  to  complete  the  portion  of  a  line  of  railway  between  Ambergate  and 
Bulwell,  in  pursuance  of  and  in  accordance  with  their  act  Return,  that  the  whole  of  tho 
capital  of  the  company  had  not  been  subscribed  for,  and  that  the  company  had  never  been 
able,  and  were  not  able,  to  procure  the  whole  of  the  capital  to  be  subscribed  for ;  and  that 
the  lands  required  for  the  purposes  of  that  part  of  the  line  which  defendants  were  com- 
manded to  make  could  not  be  obtained  without  compulsory  powers.  Twelfth  plea,  that 
defendants  ought  not  to  be  admitted  to  make  that  return,  because  they  had  acted  under 
the  compulsory  clauses  in  another  part  of  the  line;  and  an  arbitration  took  place,  which 
defendants  accepted.  Fifteenth  plea,  that  defendants,  by  memorial  to  the  railway  com- 
missioners, represented  that  they  were  making,  and  were  in  a  position  to  complete,  without 
any  extension  of  time,  the  part  of  the  line  between  Bulwell  and  Grantham ;  and  that  if 


1 17  Jur.  668 ;  1  EL  fie  BL  372 ;  22  Law  J.  Rep,  (n.  8.)  Q.  B.  191. 
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the  time  was  extended  in  respect  of  the  part  between  Ambergate  and  Bulwell,  they  would 
be  able  to  complete,  and  would  complete,  the  whole  of  their  railway ;  and  that  a  warrant 
extending  the  time  was  made  in  consequence  of  those  representations.  That  defendants 
had  opened  the  portion  between  Nottingham  and  Grantham;  and  that  the  only  portions 
remaining  to  be  completed  were  that  between  Ambergate  and  Bulwell,  and  that  between 
Bulwell  and  Nottingham :  — 

Held,  that  the  return  was  an  answer  to  the  writ,  inasmuch  as  it  showed  that  defendants,  with- 
out any  default  on  their  part,  had  never  been,  and  were  not,  in  a  situation  lawfully  to 
exercise  their  compulsory  powers,  and  therefore  were  unable  to  obey  the  writ;  and 

That  the  twelfth  plea  stated  matter  which  was  rat  inter  alio*  acta,  and  could  not  operate  as  an 
estoppel  between  the  prosecutors  and  defendants. 

Upon  demurrer  to  the  fifteenth  plea,  on  the  ground  that  it  pleaded  matter  of  evidence,  and 
was  an  argumentative  traverse  of  the  return :  — 

Held,  that  it  was  a  good  plea  in  confession  and  avoidance* 

Mandamus.  The  writ  recited  the  Ambergate,  Nottingham,  and 
Boston  and  Eastern  Junction  Bailway  Act,  1846,  (9  &  10  Vict,  a 
155,  local  and  personal,  public,)  which,  after  reciting  that  the  making 
of  the  railway  therein  described  would  be  for  the  public  benefit,  and 
that  the  promoters  were  willing  to  make  it,  and  also  reciting  the  Not* 
tingham  Canal  Act,  32  Geo.  3,  c.  100,  and  the  Grantham  Navigation 
Acts,  33  Geo.  3,  c.  94,  and  37  Geo.  3,  c  30,  and  that  the  Nottingham 
Canal  Company  and  the  company  of  proprietors  of  the  Grantham 
Canal  Navigation  were  desirous  that  the  railway  should  be  worked  in 
common  with  their  canals,  and  that  the  canal  companies  should  be 
thereafter  consolidated  with  the  intended  railway  company,  enacted, 
that  the  Companies  Clauses  Consolidation  Act,  1845,  (8  &  9  Vict,  c 
16,)  the  Lands  Clauses  Consolidation  Act,  1845,  (8  &  9  Vict  c  18,) 
and  the  Railways  Clauses  Consolidation  Act,  1845,  (8  &  9  Vict  c. 
20,)  so  far  a6  consistent  with  that  act,  should  be  incorporated  there* 
with ;  and  incorporated  the  defendants  for  the  purpose  of  making  the 
line,  with  the  usual  powers :  that  by  stat  9  oc  10  Vict  c.  155,  the 
capital  of  the  company  was  to  be  1,900,000/.,  and  they  were  author- 
ized to  borrow  on  mortgage  633,000/. :  that  the  powers  for  the  com- 
pulsory purchase  of  lands  were  not  to  be  exercised  after  the  expira- 
tion of  three  years  from  the  passing  of  the  act ;  and  that  the  railway 
thereby  authorized  was  to  be  completed  within  five  years,  after  which 
period  the  powers  of  the  company  were  not  to  be  exercised,  except  as 
to  so  much  of  the  line  as  should  then  be  completed,  and  except  also 
as  to  the  said  Nottingham  and  Grantham  canals,  and  all  works  be- 
longing thereto.  That  by  the  same  act,  after  reciting  that  the  capital 
of  the  Nottingham  Canal  Company  consisted  of  the  sum  of  75,000/^ 
divided  into  500  shares  of  the  original  value  of  150/.  each,  and  that 
the  capital  stock  of  the  company  of  proprietors  of  the  Grantham  Ca- 
nal Navigation,  otherwise  called  the  Grantham  Canal  Company, 
originally  consisted  of  the  sum  of  75,000/.,  divided  into  750  shares  of 
the  value  of  100/.  each,  which  capital  was,  under  the  powers  of  stat 
37  Geo.  3,  c.  80,  increased  to  the  sum  of  112,500/.  by  the  conversion 
of  the  said  shares  into  shares  of  150/.  each,  and  that  all  calls  had  been 
paid  upon  the  shares  in  the  said  canal  companies,  with  the  exception 
of  one  share  in  the  said  Grantham  Canal  Company,  which  had  been 
forfeited  for  non-payment  of  calls,  and  each  of  the  said  shares  in  the 
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Nottingham  Canal  Company  was  then  of  the  value  of  225/.,  and 
each  of  the  said  shares  in  the  Grantham  Canal  Company  was  then  of 
the  value  of  160/.,  it  was  enacted,  that  from  and  immediately  after 
the  opening  of  the  railway  between  Ambergate  and  Grantham  for 
public  use,  the  company  thereby  incorporated  should  be  liable  to  pay 
to  the  committee  of  management  for  the  time  being  of  the  Notting- 
ham Canal  Company,  for  the  use  of  the  persons  who  at  the  time  of 
the  opening  of  the  railway  between  Ambergate  and  Grantham  should 
be  proprietors  of  the  Nottingham  canal,  the  sum  of  225/.,  for  and  in 
lieu  of  each  share  in  the  Nottingham  canal,  and  should  also  be  liable 
to  pay  to  the  committee  of  management  for  the  time  being  of  the 
Grantham  Canal  Company,  for  the  use  of  the  persons  who  at  the 
time  of  the  opening  of  the  railway  between  Ambergate  and  Gran- 
tham should  be  proprietors  of  the  Grantham  canal,  the  sum  of  160/., 
for  and  in  lieu  of  each  share  (including  the  said  forfeited  share)  in  the 
Grantham  canal ,  and  the  company  thereby  incorporated  were  thereby 
required  to  pay  the  same  several  sums  to  the  said  committee  of  ma- 
nagement for  the  time  being  respectively  within  six  calendar  months 
from  the  opening  of  the  railway  between  Ambergate  and  Grantham 
for  public  use,  but  without  interest  in  the  meantime ;  and  in  the  event 
of  the  said  several  sums  not  being  paid  within  the  period  and  in 
manner  aforesaid,  the  sums  which  should  remain  unpaid  should  be 
deemed  a  debt  or  debts  due  from  the  company  thereby  incorporated 
to  the  Nottingham  Canal  Company  and  Grantham  Canal  Company 
respectively,  and  should  be  recoverable,  with  interest  at  5/.  per  cent, 
per  annum,  either  in  one  or  in  several  sums,  in  any  of  her  Majesty's 
courts  of  record  at  Westminster.  And  it  was  further  enacted,  that, 
in  addition  to  the  said  sum  of  1,900,0002.,  which  the  company  were 
thereinbefore  authorized  to  raise,  they  might  also  create  such  number 
of  additional  shares  as  might  be  necessary  for  the  purpose  of  allotting 
shares  in  the  capital  or  joint  stock  of  the  said  company  to  the  several 
proprietors  of  shares  in  the  canal  companies  who  might  have  elected, 
or  who  might  elect,  to  take  such  shares,  and  for  the  purpose  of  raising 
money  to  pay  to  the  proprietors  of  shares  in  the  canal  companies, 
who  might  not  elect  to  take  shares  in  the  capital  or  joint  stock  of  the 
company  thereby  incorporated,  the  respective  sums  of  275/.  and  160/. 
for  the  several  shares  in  the  canal  companies  in  respect  whereof  shares 
in  the  capital  or  joint  stock  of  the  company  thereby  incorporated 
might  not  have  been  or  might  not  be  taken,  and  the  additional  shares 
so  created  by  the  company  should  be  deemed  to  be  and  form  part  of 
the  capital  of  the  company.  And  it  was  further  enacted,  that  in  case 
the  said  company  should,  by  the  creation  of  additional  shares,  increase 
their  capital  beyond  the  sum  of  1,900,000/.,  thereinbefore  authorized 
to  be  raised,  it  should  be  lawful  for  them  in  every  such  case  to  borrow 
on  mortgage  or  bond,  in  addition  to  the  said  sum  of  633,000/.,  which 
they  were  thereinbefore  authorized  to  borrow,  any  further  sum  not 
exceeding  in  amount  one  third  part  of  the  said  increased  capital : 
provided,  nevertheless,  that  no  part  of  such  additional  sum  should  be 
borrowed  as  aforesaid  until  the  shares  for  raising  such  increased 
capital  should  have  been  created  and  issued,  and  one  half  part  of  the 
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capital  to  arise  therefrom,  or  to  be  represented  thereby,  should  have 
been  paid  up,  either  actually  or  by  allotment  of  such  shares,  in  lieu 
of  paid  up  shares  in  the  canal  companies:  provided  also,  that  during 
such  time  as  any  mortgage  debt  which  might  be  owing  by  the  said 
canal  companies  at  the  time  of  the  execution  of  the  said  conveyances 
should  remain  owing  and  unpaid,  the  amount  of  such  debt  should  be 
taken  into  account  as  part  of  the  additional  sum  which  the  company 
thereby  incorporated  were  authorized  to  borrow  as  aforesaid,  and  in 
satisfaction,  to  that  extent,  of  the  power  to  borrow  the  same.  The 
writ  then  averred,  that  on  the  5th  of  June,  1848,  it  was  duly  ordered, 
by  a  warrant  of  the  Commissioners  of  Railways,  made  under  the 
powers  of  stat  11  &  12  Vict  c  3,  that  the  time  for  making  the  line 
should  be  extended  for  two  years,  and  also  that  the  time  for  the  exer- 
cise of  the  powers  for  the  compulsory  purchase  of  lands  should  be 
extended  for  two  years :  that  a  portion  of  the  line  from  Grantham  to 
Nottingham,  so  far  as  a  place  called  Bulwell,  lying  between  Notting- 
ham and  Ambergate,  had  been  completed,  and  opened  for  public 
traffic,  and  used  by  the  defendants ;  yet  that  the  execution  of  the  rest 
of  the  works  necessary  for  completing  the  line  from  Ambergate  to 
Grantham  had  been  delayed  and  abandoned  for  an  unreasonable 
time,  and  that  the  company  bad  funds  and  means  of  completing  the 
line,  but  that  it  could  not  be  done  within  the  time  given  by  the  acts 
and  by  the  warrant,  unless  commenced  and  prosecuted  without  delay: 
that  the  company  of  proprietors  of  the  Grantham  Canal  Navigation 
had  an  interest  in  the  completion  of  the  line,  because  the  defendants 
would  be  more  liable  to  pay  the  said  company  of  proprietors  of  the 
Grantham  Canal  Navigation,  within  six  months  from  the  opening 
thereof,  the  sum  of  money  specified  in  the  first  mentioned  act ;  and 
that  Henry  Thompson,  a  resident  on  the  proposed  line,  was  also 
interested ;  and  that  application  had  been  made  to  the  defendants  to 
proceed  with  their  works.  The  writ  then  commanded  the  defendants 
"  to  complete  the  said  line  of  railway,"  in  pursuance  of  and  in  accord- 
ance with  their  act.  Return,  (amongst  other  things,)  that  the  whole 
of  the  capital  of  1,900,000/.  had  not  been  subscribed  for,  as  in  the  writ 
alleged  :  that  the  defendants  had  never  been  able,  and  were  not  able, 
to  procure  the  whole  of  the  said  capital  of  1,900,000/.  to  be  subscribed 
for :  that  the  total  length  of  the  railway  authorized  to  be  made  by  the 
defendants  was  ninety  miles,  of  which  the  portion  between  Ambergate 
and  Grantham  was  thirty-six  miles  and  a  half:  that  the  undertaking 
authorized  by  the  said  act  of  1846,  was  an  undertaking  intended  to 
be  carried  into  effect  by  means  of  a  capital  to  be  subscribed  by  the 
several  persons  and  corporations,  promoters  thereof;  and  that  the  said 
sum  of  1,900,000/.  was  the  whole  of  the  capital  or  estimated  sum  for 
defraying  the  expenses  of  the  said  undertaking,  in  pursuance  of  the 
said  act ;  and  that  the  said  last  mentioned  sum  had  not  been  subscribed 
under  a  contract  binding  the  parties  thereto,  or  any  party  thereto, 
their,  his,  or  her  heirs,  &c,  for  payment  of  the  several  sums  by  them 
respectively  subscribed,  or  otherwise  howsoever :  that  the  defendants 
had  not  raised,  or  been  able  to  raise,  additional  capital :  that  the  lands 
required  for  the  purposes  of  that  part  of  the  line  which  they  were  by 


226    COURT  OP  QUEEN'S  BENCH,  1862  -83. 

Begin*  v.  The  Ambergate,  &o,  Janction  lUilwty  Computy. 

the  writ  commanded  to  make,  could  not  be  obtained  without  compul- 
sory powers  for  that  purpose :  that  the  total  sum  subscribed  in  part 
of  the  said  capital  was  much  less  than  1,900,000/.,  and  that  no  further 
or  other  sum  had,  since  the  teste  or  issuing  of  the  writ,  been  sub- 
scribed; and  that  the  defendants  had  not  sufficient  funds,  or  the 
power  to  raise  and  obtain  sufficient  funds,  for  the  purpose  of  the  said 
acts,  or  for  making  the  railways  thereby  authorized.  To  this  return 
there  were  twenty-two  pleas,  upon  eighteen  of  which  issues  of  fact 
were  raised.  The  third,  eleventh,  and  fifteenth  pleas  alleged,  in  sub* 
stance,  that  the  defendants,  by  their  memorial  to  the  commissioners 
of  railways,  represented  that  they  were  then  actually  making,  and 
were  in  a  position  to  complete,  without  any  extension  of  time,  the  part 
of  the  line  between  Bulwell  and  Grantham,  and  that  if  the  time  was 
extended,  as  prayed  in  the  said  memorial,  in  respect  of  the  part  be- 
tween Ambergate  and  Bulwell,  they  would  be  able  to  complete,  and 
would  complete,  the  whole  of  their  said  railway ;  and  that  the  warrant 
extending  the  time,  as  in  the  writ  mentioned,  was  made  in  conse- 
quence of  those  representations :  that  on  the  35th  July,  1850,  the 
defendants  opened  the  portion  between  Nottingham  and  Grantham, 
and  that  the  only  portiqps  remaining  to  be  completed  were  that  be- 
tween Ambergate  and  Bulwell,  as  to  which  the  time  had  been  so 
extended  as  aforesaid,  and  that  between  Bulwell  and  Nottingham, 
which  the  defendants  by  their  memorial  represented  to  the  commis- 
sioners was  being  made  as  aforesaid.  To  these  pleas  the  defendants 
demurred,  on  the  ground  that  they  pleaded  matter  of  evidence,  and 
were  argumentative  traverses  of  the  return.  Twelfth  plea,  that  before 
the  teste  and  issuing  of  the  writ,  to  wit,  on  &c.,  the  defendants, 
requiring  to  take  certain  lands  for  the  purpose  of  constructing  their 
said  railway,  gave  notice  to  certain  persons,  who  were  the  parties 
interested  in  such  lands,  demanding  the  particulars  of  such  lands, 
and  of  the  claims  made  in  respect  thereof  &c.,  which  notice  the  de- 
fendants then  assumed  to  give  undei  the  Lands  Clauses  Consolidation 
Act,  1845,  and  as  an  exercise  of  their  compulsory  powers  of  purchase : 
that  the  said  parties  did  not  agree  with  the  defendants,  and  required 
to  have  the  amount  of  compensation  settled  by  arbitration :  that  an 
arbitration  took  place,  and  that  an  award  was  made  and  delivered 
to  the  defendants,  who  accepted  it :  wherefore  the  prosecutors  prayed 
judgment  if  the  defendants  ought  to  be  admitted  or  received,  against 
their  said  act  so  by  them  done  as  aforesaid,  to  plead  &c  Demurrer 
to  the  twelfth  plea,  and  joinder  therein.  The  demurrer  was  argued 
in  Michaelmas  term,1  1852,  by 

Willes,  for  the  defendants.  First,  the  writ  cannot  be  sustained. 
Since  the  decision  in  the  court  of  Exchequer  Chamber,  16  Jur.  946 ; 
12  Eng.  Rep.  439,  which  reversed  the  decision  of  this  court  in  The 
Grantham  Canal  Navigation  Company  v.  The  Ambergate,  Nottingham^ 


1  November  20,  before  Lord  Campbell,  C.  J.,  Coleridge,  Wightuan,  and 
Erle,  JJ. 


COURT  OP  QUEEN'S  BENCH,  1862-53,    227 

Begin*  v.  The  Ambergate,  6c,  Junction  Railway  Company. 

and  Boston  and  Eastern  Junction  Railway  Company,  15  Jur.  991 ;  6 
Eng.  Rep.  328,  the  making  of  the  railway  to  the  extent  to  which  it 
has  been  already  made,  and  the  opening  of  it  for  the  public  use,  has 
entitled  the  canal  company  to  be  paid  the  purchase-money  for  the 
shares  in  their  canal;  and  therefore  they  can  only  prosecute  this 
mandamus  on  the  same  ground  as  any  landowner.  The  mandamus 
ought  to  be  to  complete  the  whole  line :  it  ought  to  be  commensurate 
with  the  duty  to  be  performed.  This  mandamus  would  compel  the 
defendant  to  begin  and  complete  a  particular  part  of  the  line,  when 
in  their  discretion  they  might  proceed  with  another  part. 

[Lord  Campbell,  C.  J.  The  time  is  near  when  the  whole  line 
ought  to  be  completed.  The  mandamus  does  not  call  upon  the  de- 
fendants to  neglect  any  part  of  their  duty.  The  question  in  this  case 
is  nearly  the  same  as  in  Regina  v.  The  York  and  North  Midland 
Railway  Company,  1  El.  &  BL  178 ;  16.  Eng.  Rep.  299 ;  that  case  de- 
cides that  the  mandamus  is  sufficient.1  You  must  resort  to  the 
return.] 

Secondly,  the  return  is  an  answer.  By  sect  16  of  stat.  8  &  9  Vict 
c.  18,  the  whole  of  the  capital  for  defraying  the  expenses  of  the  un- 
dertaking shall  be  subscribed  under  contract  binding  the  parties 
thereto,  their  heirs,  executors,  and  administrators,  for  the  payment  of 
the  several  sums  subscribed,  before  it  shall  be  lawful  to  put  in  force 
the  compulsory  powers  for  taking  land.  There  being  no  contract  in 
existence  for  the  purchase  of  the  necessary  lands,  and  the  defendants 
not  being  able  to  procure  such  lands  unless  by  the  exercise  of  com- 
pulsory powers,  and  not  being  in  a  position  to  exercise  such  powers 
by  reason  of  the  capital  not  having  been  subscribed,  it  is  not  lawful 
for  the  company  to  obey  the  writ.  As  to  the  twelfth  plea,  the  illegal 
and  void  act  of  giving  notice  to  some  landowners  cannot  estop  the 
defendants  from  averring  the  truth  respecting  the  non-subscription  of 
the  required  capital  The  owners  of  the  lands  taken  under  such  no- 
tices may  recover  back  possession  of  them.  In  Doe  d.  Payne  v.  The 
Bristol  and  Exeter  Railway  Company ',6  M.  &  W.  320,336,  the  giving 
of  notice  was  said  to  be  an  estoppel  only  as  between  the  company 
and  the  landowner  to  whom  the  notice  had  been  given.  Estoppel  is 
only  binding  between  parties  and  privies :  the  matter  pleaded  in  the 
twelfth  plea  is  res  inter  alios  acta.  The  third,  eleventh,  and  fifteenth 
pleas  select  parts  of  the  return,  which  they  traverse,  and  then  set  out 
matters  of  evidence. 

F.  Kelly,  &  G.,  (Knowles1  and  Pearson  were  with  him,)  contra. 
The  third  plea  is  pleaded  only  in  answer  to  the  allegation  in  the 
return,  that  the  defendants  are  not  empowered  to  make  the  line 
required  by  the  mandamus.  As  to  the  objection  that  it  Bets  out  evi- 
dence, the  pleadings  in  mandamus  are  peculiar :  the  plea  stands  in 


1  The  judgment  of  this  court  in  that  case  was  reversed  in  the  Court  of  Exchequer 
Chamber,  April  29, 1853.    See  post,  p. 
*  Knowles  argued  a  part  of  the  case,  in  the  absence  of  the  Solicitor-General. 
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the  place  of  a  declaration  for  a  false  return.  The  return  is  bad  in  the 
particular  part  of  it  to  which  the  third  plea  is  directed.  The  writ 
only  commands  the  defendants  to  do  that  which  their  special  acts  em- 
power them  to  do :  it  commands  them  to  make  the  line  "  in  pursuance 
of  and  in  accordance  with  their  act"  It  is  no  answer  to  a  mandamus 
to  make  the  portion  of  the  line  of  railway  between  Ambergate  and 
Bulwell  to  say  that  the  defendants  are  not  empowered  to  make 
another  part  of  the  line.  The  eleventh  plea  is  pleaded  to  a  part  of 
the  return  which  is  immaterial,  namely,  that  another  part  of  the  line 
which  the  defendants  are  bound  to  complete  has  not  been  completed : 
it  is  no  answer  that  the  defendants  have  violated  their  duty  to  a  greater 
extent  than  is  charged  in  the  writ  As  to  the  twelfth  plea,  it  is  ob- 
jected that  the  court  will,  by  issuing  a  peremptory  mandamus,  order 
the  defendants  to  do  that  which  is  illegal.  The  regulation  in  sect  16 
of  stat  8  &  9  Vict.  a  18,  that  the  capital  should  be  subscribed  before 
the  compulsory  powers  were  put  in  force,  was  introduced  for  the  pro- 
tection of  the  shareholders,  that  they  should  not  be  liable  to  calls  for 
an  undertaking  which  might  never  be  carried  out 

[Lord  Campbell,  C.  J.  Was  it  not  in  favor  of  landowners  ?  But 
it  may  be  that  the  defendants  got  the  lands  referred  to  in  the  twelfth 
plea  under  a  voluntary  agreement] 

Though  there  is  no  direct  allegation  to  that  effect,  it  must  be  pre- 
sumed that  the  defendants  resorted  to  the  compulsory  powers  of  taking 
land. 

[Coleridge,  J.  That  would  be  a  presumption  that  they  have  done 
an  illegal  act] 

It  would  be  a  fraud  on  the  legislature  and  on  the  public  to  have 
done  anything  under  the  special  act,  unless  the  capital  had  been  sub- 
scribed, and  therefore  it  is  not  open  to  the  defendants  to  set  up  the 
defence  in  the  return,  after  having  taken  the  benefit  of  the  special 
act,  and  completed  a  part  of  the  line :  it  would  be  availing  themselves 
of  their  own  wrong. 

[Lord  Campbell,  C.  J.  If  you  do  not  support  the  twelfth  plea, 
you  cannot  call  it  in  aid  to  show  that  the  return  is  bad.] 

The  defendants  are  estopped  by  their  conduct  from  saying  that  it 
is  illegal  to  exercise  the  compulsory  powers  of  taking  land :  every 
one  of  the  public  is  a  party  to  the  act  of  parliament  obtained  by  the 
defendants ;  and  it  is  immaterial  whose  land  they  took ;  and  therefore 
the  matter  pleaded  in  the  twelfth  plea  is  not  res  inter  alios  acta. 
Further :  the  return  does  not  state  that  the  defendants  ever  made  an 
attempt  to  procure  the  required  capital  to  be  subscribed  for. 

Willes,  in  reply.  The  court  will  never  presume  fraud.  The  defend- 
ants are  in  the  same  position  as  a  company  whose  compulsory  powers 
of  taking  lands  have  expired :  they  could  not  get  a  good  title  to 
lands  which  are  in  settlement,  without  the  exercise  of  the  compulsory 
powers.  The  return  shows  that  the  defendants  have  bond  fide  been 
unable  to  procure  the  subscription  to  the  capital.  It  is  not  necessary 
to  state  the  particular  efforts  made  for  that  purpose ;  and  therefore 
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the  case  falls  within  Regina  v.  The  London  and  North-  Western  Railway 
Company,  15  Jar.  873 ;  s.  o.  6  Eng.  Rep.  220. 

Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court. 
Assuming  the  writ  of  mandamus  in  this  case  to  be  good  upon  the 
face  of  it,  we  are  of  opinion  that  there  is  a  sufficient  answer  to  it  in 
the  return,  "  that  the  whole  of  the  capital  or  the  sum  of  1,900,0004. 
has  not  been  subscribed  for,  and  that  the  company  have  never  been 
able,  and  are  not  able,  to  procure  the  whole  of  the  said  capital  or  sum 
of  1,900,000/.  to  be  subscribed  for,  and  that  it  has  not  all  been  sub- 
scribed for,  according  to  the  statutes  in  such  case  made  and  provided ; " 
with  other  allegations  to  the  same  effcet. 

This  mandamus,  in  substance,  commands  the  company  to  exercise 
the  compulsory  powers  conditionally  conferred  upon  them  to  purchase 
land,  and  thus  to  make  and  complete  the  portion  of  the  line  of  rail- 
way between  Ambergate  and  Bulwell.  They  answer  that  they  are 
forbidden  to  exercise  these  powers  by  stat.  8  &  9  Vict.  c.  18,  s.  16, 
and  show,  that,  without  any  default  on  their  part/they  have  never 
been,  and  are  not,  in  a  situation  lawfully  to  exercise  these  powers. 
If  so,  they  are  as  little  able  to  obey  the  writ  as  if,  by  effluxion  of 
time,  their  compulsory  powers  had  expired,  in  which  case  it  has  been 
determined  that  a  mandamus  to  make  and  complete  a  railway  ought 
not  to  be  granted.  Regina  v.  The  London  and  North-Western  Rail- 
way Company,  15  Jur.  873 ;  s.  c.  6  Eng.  Rep.  220. 

The  only  answer  to  this  part  of  the  return  is  the  twelfth  plea, 
which  is  pleaded  by  way  of  estoppel,  that  the  defendants  ought  not 
to  be  admitted  to  make  so  much  of  the  return,  because  the  company 
had  acted  under  the  compulsory  clauses  in  another  part  of  the  line, 
in  an  instance  set  out,  where  an  arbitration  had  taken  place  in  the 
form  prescribed  by  the  statute.  But  this  was  res  inter  alios  acta,  and 
cannot  operate  as  an  estoppel  between  the  prosecutors  and  the  de» 
fendants. 

If  a  peremptory  mandamus  were  to  go,  it  would  order  that  to  be 
done  which  is  illegal.  The  landowners  between  Ambergate  and  Bul- 
well might  clearly  contest  the  right  of  the  railway  company  to  give 
the  notices,  or  to  take  any  compulsory  proceedings  for  the  purpose 
of  obtaining  the  land  necessary  for  making  and  completing  the  rail* 
way.  It  has  been  supposed  that  landowners  might  question  the  title 
of  the  company,  under  stat.  8  &  9  Vict  c.  18,  s.  16,  even  after  the 
company  had  got  possession  of  the  land ;  and  there  can  be  no  doubt, 
that,  till  the  whole  of  the  capital  has  been  duly  subscribed  in  the 
manner  required,  they  might  treat  the  notices  of  the  company  requir- 
ing the  land  as  nullities. 

under  these  circumstances,  we  think  that  there  ought  to  be  judg- 
ment on  the  demurrer  to  the  twelfth  plea  for  the  defendants. 

With  respect  to  the  demurrers  to  the  third,  eleventh,  and  fifteenth 
pleas,  pleaded  to  other  parts  of  the  return,  we  think  there  ought  to 
be  judgment  for  the  prosecutors,  as  those  pleas  are  under  stats.  4 
Ann.  c.  16,  and  1  Will  4,  c  21,  and  as  they  may  be  considered  pleas 
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in  confession  and  avoidance.  Bat  as  the  judgment  already  given  is 
a  bar  to  the  prayer  for  a  peremptory  mandamus,  we  do  not  think  it 
necessary  to  enter  more  at  length  into  those  pleas;  and  we  give 
judgment  upon  them  for  the  prosecutors. 

Judgment  for  the  defendants  on  the  demurrer  to  the  twelfth  plea; 
for  the  prosecutors  on  the  demurrers  to  the  third,  eleventh,  and  fifteenth 
pleas. 


Mellor  v.  Leather  and  Clouoh.1 

January  27, 1853. 

Replevin — Non  Cepit —  Constable  of  Borough — Jurisdiction — 5  8f 

6  WiU.  4  c.  76,  ».  76, 133. 

Beplevin  lies  when  goods  have  been  unlawfully  taken,  though  not  as  a  distress. 

By  sect.  76  of  stat.  5  &  6  Will.  4,  c  76,  the  constables  of  boroughs  have  all  the  privileges 
that  any  constable  duly  appointed  then  had,  or  thereafter  might  have,  within  his  constable- 
wick,  by  virtue  of  the  common  law,  or  of  any  statutes  made  or  to  be  made.  By  sect  133,  all 
actions  against  any  person  for  any  thing  done  in  pursuance  of  the  act  shall  be  laid  in  the 
county  where  the  fact  was  committed,  and  be  commenced  within  six  months.  In  replevin, 
for  unlawfully  taking  and  detaining  goods  of  plaintiff,  it  appeared  that  defendant  was  a 
constable  appointed  for  the  borough,  and  took  the  goods  within  the  county  wherein  the 
borough  was  situate,  but  without  the  borough,  upon  a  charge  that  they  had  been  stolen:— 

ffcW,  that  he  was  acting  in  pursuance  of  the  power  given  to  him  by  sect  76,  and  was  entitled 
to  the  protection  given  under  sect  133. 

Replevin.  The  defendant  Leather  pleaded — first, non  cepit;  and, 
secondly,  that  the  cattle  were  the  property  of  Leather,  and  not  of  the 
plaintiff  The  defendant,  Clough,  pleaded  non  cepit  by  statute.  On 
the  trial,  before  Wightman,  J.,  at  the  summer  assizes  at  Liverpool,  in 
1852,  it  appeared  that  the  action  was  brought  for  unlawfully  taking 
and  detaining  a  horse  of  the  plaintiff!  The  horse  had  been  in  the 
possession  of  the  defendant,  Leather,  for  a  considerable  time,  when 
the  plaintiff  got  it  from  his  stables  surreptitiously.  Information  being 
given  by  the  defendant,  Leather,  to  the  defendant,  Clough,  who  was 
superintendent  of  the  police  constables  for  the  borough  of  Liverpool, 
that  the  horse  had  been  stolen  by  the  plaintiff',  Clough  gave  directions 
that  it  should  be  taken  from  the  plaintiff's  premises,  which  were  be- 
yond the  limits  of  the  borough  of  Liverpool,  but  within  the  county 
of  Lancaster.  A  charge  of  felony  was  preferred  before  the  stipen- 
diary magistrate  at  Liverpool,  who  dismissed  it,  and,  under  sect  293,* 


i 17  Jur.  709 ;  1  El.  &  Bl.  619 ;  22  Law  J.  Rep.  (n.  s.)  Q.  B.  76. 

s  That  section  contained  a  proviso,  "  that  no  such  order  shall  be  any  bar  to  the  right 
of  any  person  to  sue  the  party  to  whom  such  goods  or  money  shall  oe  delivered,  and 
to  recover  such  goods  or  money  from  him  by  action  at  law,  so  that  such  action  shall  be 
commenced  within  six  months  after  such  order  shall  be  made.'9 
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of  stat  5  &  6  Vict  c  116,  (local  and  persona],  public,)  "  for  the  im- 
provement, good  government,  and  police  regulation  of  the  borough 
of  Liverpool,"  made  an  order  for  the  delivery  of  the  pony  to  Leather ; 
and,  in  obedience  to  that  order,  Clough,  in  whose  custody  it  was, 
delivered  it  to  him.  Upon  proof  of  these  facts,  it  was  admitted  that 
the  defendant,  Clough,  was  justified,  if  he  was  entitled  to  give  the 
special  matter  in  evidence,  under  the  plea  of  non  cepit;  but  it  was 
contended  that  he  had  only  the  privileges  of  a  common  constable. 
On  the  other  side  it  was  contended  that  he  was  entitled  to  plead  the 
general  issue,  by  sect  133  of  stat.  5  &  6  Will.  4,  c.  76,  because  he 
was  appointed  under  sect.  76  of  that  act,  and  under  it  alone  could  he 
act  as  a  constable  out  of  the  borough  of  Liverpool.  It  was  also  con- 
tended for  the  defendants  that  the  action  was  misconceived.  A  verdict 
was  entered  for  the  plaintiff,  leave  being  reserved  to  move  to  enter  a 
verdict  for  both  the  defendants,  or  for  the  defendant  Clough.  In  the 
following  term,  (Nov.  2,) 

E.  James  obtained  a  rule  nisi  accordingly;  against  which,  in  the 
same,  term8 

Wilkins,  Serg.,  and  Burnie,  showed  cause.  First,  the  defendant, 
Clough,  was  not  entitled  to  give  the  special  matter  in  evidence  under 
the  plea  of  non  cepit,  because  the  act  complained  of  was  done  be- 
yond the  limits  of  the  borough  of  Liverpool,  and  beyond  those  limits 
a  constable  of  the  borough  has  no  more  protection  than  a  constable 
at  common  law.  He  has  special  powers  within  the  limits  of  the 
borough,  and  general  powers  outside  those  limits.  If  the  construc- 
tion contended  for  by  the  other  side  prevails,  a  constable  of  the 
borough  of  Liverpool  would  have  a  greater  protection  in  that  part 
of  the  county  of  Chester  which  lies  within  the  borough  of  Liverpool 
than  an  ordinary  constable  would  have.  The  defendant,  Clough,  was 
not  performing  any  general  duty  of  a  constable.  [They  cited  Shot* 
well  v.  Hall,  10  M.&  W.523;  2  Dowl.  N.  S.  S67;  and  Maule,  J., 
in  Eliot  v.  Allen,  1  C.  B.  18,  37.]  Secondly,  replevin  lies  in  all  cases 
against  a  party  by  whose  order  goods  have  been  improperly  taken. 
George  v.  Chambers,  11  M.  &  W.  149 ;  Parke,  B.,  in  Jones  v.  John* 
son?5  Exch.  862, 875 ;  s.  c.  1  Eng.  Rep.  418,  affirmed  in  error,  16  Jur. 
840 ;  s.  c.  10  Eng.  Rep.  532. 

Edward  James  and  Milward,  contr*.  First,  by  sect  133  of  stat. 
5  &  6  Will.  4,  c.  76,  the  defendant,  Clough,  is  entitled  to  plead  the 
general  issue,  and  give  the  special  matter  in  evidence  under  it  By 
sect.  78  of  that  act,  and  by  sects.  235,  244,  and  245,  of  the  local  act, 
the  5  &  6  Vict.  c.  116,  duties  are  imposed  on  constables  of  the 
borough  which  are  not  imposed  by  the  common  law  or  by  any  gene- 
ral statute;  and  they  are  not  protected  in  the  discharge  of  these 
duties  if  the  construction  of  sect.  133,  contended  for  on  the  other 
side,  should  prevail. 

1  November  18,  before  Lord  Campbell,  C.  J.,  Colebidgb,  J.,  Wiohtkak,  J* 
andEfiLK,  J. 
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[Lord  Campbell,  C.  J.  Indemnity  ought  to  be  coextensive  with 
duty ;  but  that  argument  only  tends  to  show  that  the  legislature  ought 
to  have  given  borough  constables  some  special  protection.] 

Though  the  thing  done  was  beyond  the  limits  of  the  borough,  still 
it  was  done  in  pursuance  of  the  act,  within  sec.  133.  By  sect  76, 
the  borough  constable  is  clothed  with  protection  outside  the  limits  of 
the  borough.  In  Eliot  v.  Allen,  1  C.  B.  18,  the  defendants  bad  not 
pursued  the  course  pointed  out  to  parish  officers  by  stat  9  Geo.  4, 
a  40,  with  regard  to  pauper  lunatics,  and,  therefore,  they  were  not 
protected  by  the  act  The  court  will  put  the  same  construction  upon 
Beet.  133  of  this  act  as  that  which  they  put  upon  sect  133  of  the 
Metropolitan  Police  Courts  Act,  2  &  3  Vict  c.  11,  in  Hazeldine  v. 
Grave,  3  Q.  B.  997 ;  3  G.  &  D.  210 ;  7  Jur.  36 ;  the  marginal  note 
of  which  is  borne  out  by  the  judgment ;  though  in  Eliot  v.  Allen, 
1  C.  B.  33,  Maule,  J.,  is  reported  to  have  said  that  the  judgment  pro- 
ceeded upon  another  clause.  Hazeldine  v.  Grove,  overrules  Shattoell 
v.  Hall,  10  M.  &  W.  523;  2  Dowl.  N.  8.,  567;  and  is  followed  by 
Barnett  v.  Cox,  9  Q.  B.  617 ;  11  Jur.  118.  [They  also  cited  Smith 
v.  Shaw,  10  B.  &  Cr.  277 ;  5  Man.  &  R.  225.]  Again :  sect  76  gives 
to  the  borough  constables  the  privileges  which  any  constable  has  by 
virtue  "  of  any  statute  made  or  to  be  made,"  and,  therefore,  those 
conferred  on  special  constables  by  sect  19  of  stat  1  &  2  Will.  4, 
c.  41,  and  on  county  constables  by  stat  2  &  3  Vict  c.  93,  s.  8.  Every 
other  constable  in  the  kingdom  has  this  protection.  Secondly,  re- 
plevin will  not  lie  where  goods  are  in  the  custody  of  the  law.  Tha 
sheriff  had  no  power  to  grant  replevin  in  this  case.  The  defendant, 
as  constable,  is  bound  at  common  law  to  take  possession  of  goods 
alleged  to  be  stolen ;  otherwise  there  might  be  a  failure  of  justice  by 
reason  of  the  goods  not  being  identified,  and  the  ends  of  justice  might 
be  defeated  by  the  sheriff  granting  replevin.  In  Wilson  v.  Weller% 
1  Bro.  &  B.  57,  Richardson,  J.,  p.  63,  held,  that  where  a  magistrate, 
having  competent  jurisdiction,  issued  a  warrant  of  distress  and  sale, 
the  goods  taken  under  it  were  not  replevisable ;  citing  6  Baa  Ab. 
"  Replevin,"  C.  58.  It  is  said,  that  where  a  power  of  distress  and 
sale  is  givten  by  act  of  parliament,  replevin  does  not  lie ;  but  attach- 
ment will  not  be  granted  against  the  undersheriff  who  grants  the 
replevin,  wherever  process  has  been  resorted  to  in  the  nature  of  exe- 
cution, either  statutable  or  otherwise ;  the  sheriff  would  not  dare  to 
replevy. 

[WioHTHAN,  J.  In  Galloway  v.  Bird,  12  B.  Moo.  547  ;  4  Bing. 
299,  which  was  replevin  against  a  carrier,  it  was  held,  that  it  could 
only  be  maintainable  where  the  goods  had  been  taken,  not  where 
they  had  been  delivered  upon  a  contract 

Lord  Campbell,  C.  J.  In  whatever  custody  the  goods  are,  the 
law  is  strong  enough  to  compel  the  production  of  them.] 

The  sheriff  only  takes  sureties. 

[Lord  Campbell,  C.  J.  Can  replevin  only  be  maintained  where 
the  sheriff  delivers  the  goods  ?] 

In  this  case,  in  fact,  the  sheriff  did  not  replevy ;  there  was  a  pre- 
cept to  the  sheriff,  and  a  summons  to  the  bailiff,  and  the  defendant 
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Leather  thereupon  made  his  claim ;  thereupon  the  power  of  the  sheriff 
was  gone.  The  proper  course  would  be  for  the  sheriff  to  grant 
a  writ  de  proprietaie  probandd.  This,  though  in  form  replevin,  is  a 
trespass  writ. 

[Lord  Campbell,  CX  J.     We  cannot  look  at  the  process. 

Wightman,  J.  This  is  not  a  proceeding  by  plaint.  In  Pearson  v. 
Roberts,  Willes,  668,  672,  Willes,  C.  J.,  said,  «  There  are  two  sorts 
of  replevin  —  one,  only  to  have  the  goods  again,  which  may  be  by 
plaint  in  the  sheriff's  court,  or  a  mandatory  writ  to  the  sheriff;  and 
another,  by  way  of  action  to  recover  damages.'1  This  must  be  taken 
as  an  action  of  replevin.] 

Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court 
This  was  an  action  of  replevin  for  unlawfully  taking  and  detaining 
a  horse  of  the  plaintiff  which  had  been  taken  by  the  defendants  under 
a  claim  of  property  by  the  defendan%Leather,  who  alleged  that  the 
horse  had  been  stolen  from  him.  The  defendant  Clough  had  acted 
in  the  transaction  only  as  a  constable.  Upon  the  trial  a  verdict  was 
found  for  the  plaintiff,  with  liberty  to  the  defendant  Clough  to  move 
to  enter  the  verdict  for  him  if  the  court  should  be  of  opinion  that  he 
was  entitled,  under  the  plea  of  non  cepit,  to  give  in  evidence  his  justi- 
fication as  a  constable.  It  was  also  contended  for  both  the  defend- 
ants that  the  action  of  replevin  would  not  lie  in  such  a  case. 

The  defendant  Clough  was  one  of  the  constables  of  the  borough 
of  Liverpool  appointed  under  the  76th  section  of  the  5  &  6  Will.  4, 
c  76,  wnich  provides  that  the  men  sworn  as  such  constables  shall, 
not  only  within  the  borough,  but  also  within  the  county  in  which  the 
borough  or  any  part  is  situate,  and  in  any  county  within  seven  miles 
of  the  borough,  a  have  alt  such  powers  and  privileges,  and  be  liable 
to  all  such  duties  and  responsibilities,  as  any  constable  duly  appointed 
then  had,  or  thereafter  might  have  within  his  constablewick,  by  virtue 
of  the  common  law,  or  of  any  statutes  made  or  to  be  made,  and  shall 
obey  all  such  lawful  commands  as  they  may  receive  from  any  of  the 
justices  having  jurisdiction  within  the  borough,  or  within  any  county 
in  which:  they  shall  be  called  on  to  act  as  constables."  And  by  the 
133d  section  of  the  same  act  it  is  provided,  for  the  protection  of  per- 
sons acting  in  the  execution  of  that  act,  "  that  all  actions  and  prose- 
cutions to  be  commenced  against  any  person,  for  any  thing  done  in 
pursuance  of  that  act,  should  be  laid  and  tried  in  the  county  where 
the  fact  was  committed,  and  be  commenced  within  six  months  after 
the  fact  committed,"  and  after  one  month's  notice  before  the  com- 
mencement of  the  action ;  "  and  in  any  such  action  the  defendant 
might  plead  the  general  issue,  and  give  that  act  and  the  special  mat- 
ter in  evidence  at  the  trial."  The  actual  taking  of  the  horse,  which 
was  the  fact  committed  by  the  defendants,  was  beyond  the  limits  of 
the  borough  of  Liverpool,  but  within  the  county  within  which  the 
borough  was  situate ;  and  there  was  no  question  but  that  the  defend- 
ant Clough  would  be  justified  as  a  constable  in  what  he  did,  provid- 

20* 
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ed  he  was  entitled  to  give  the  special  matter  in  evidence  under  the 
fxlea  of  non  cepit,  which  was  the  only  plea  tie  pleaded. 

In  replevin,  non  cepit  is  the  general  issue ;  but  the  privilege  given 
by  the  7  Jac.  1,  c.  5,  and  the  21  Jac.  1,  c.  12,  to  constables  to  plead 
the  general  issue,  and  give  the  special  matter  in  evidence,  is  limited 
to  actions  upon  the  case,  trespass,  battery,  or  false  imprisonment,  and 
neither  of  those  statutes  applies  to  the  present  case.  But  it  was  con- 
tended for  the  defendant  Clough  that  he  was  entitled,  by  the  133d 
section  of  the  5  &  6  Will.  4,  c.  76,  to  give  the  special  matter  in  evi- 
dence under  the  plea  of  non  cepit  in  replevin,  as  he  was,  at  the  time 
of  the  fact  committed,  a  constable  acting  in  the  execution  of  that 
act,  and  that  what  he  did  was  in  pursuance  of  it 

The  only  authority  under  which  the  defendant  Clough  acted  as  a 
constable  was  that  given  by  the  5  &  6  Will.  4,  c  76,  s.  133 ;  what- 
ever power,  privilege,  or  responsibility  be  had  were  wholly  under  that 
act  It  appears  to  us  that  when  he  was  acting  as  a  constable  in  this 
particular  case  be  was  actinggin  pursuance  of  the  power  given  to 
him  by  that  statute,  and  that  he  is  entitled  to  the  protection  given 
under  the  133d  section,  "  to  all  persons  acting  in  execution  of  that 
act"  The  case  of  Bazeldine  v.  Grove,  3  Q.  B.  997 ;  3  G.&D.210; 
7  Jar.  36,  is  a  direct  authority  in  the  defendant's  favor,  and  in  princi- 
ple is  not  distinguishable  from  this.  It  is  also  to  be  observed  that  the 
terms  of  the  76th  section  of  the  5  &  6  Will.  4,  c  76,  when  speaking 
of  the  powers  and  privileges  given  to  the  constables  appointed  under 
the  act,  are  very  comprehensive,  being  "  all  the  privileges  that  any 
constable  duly  appointed  then  had,  or  thereafter  might  have,  within 
his  constablewick,  by  virtue  of  the  common  law,  or  of  an/  statutes 
made  or  to  be  made ; "  which  would,  in  terms,  entitle  the  defendant 
Clough  to  the  privileges  given  by  the  133d  section  of  the  act 

The  case  of  Shatwell  v.  Hall,  and  others,  10  M.  &  W.  523 ;  2 
Dowl.,  N.  8.,  567,  which  was  the  only  case  much  relied  upon  for  the 
plaintiff,  is  distinguishable  from  the  present  in  its  circumstances.  In 
that  case,  by  the  local  act,  the  assistant  constables  appointed  under 
it  for  the  town  of  Staleybridge  were  also  to  execute  all  such  war- 
rants and  orders  as  the  justices  of  the  peace  for  the  counties  of  Lan- 
caster and  Chester,  or  either  of  them,  should  direct  to  them  to  be 
executed  within  the  town.  The  local  act  also  contained  a  provision 
"  that  no  plaintiff  should  recover  in  any  action  against  any  parson 
for  any  thing  done  in  pursuance  of  that  act,  unless  twenty-one  days9 
notice  in  writing  was  previously  given."  Two  of  the  defendants  had 
been  appointed  assistant  constables  for  Staleybridge  under  the  local 
act,  and  had  been  directed  by  the  warrant  of  a  justice  of  the  counties 
of  Chester  and  Lancaster  to  assist  the  landlord  of  a  house  in  Staley- 
bridge in  breaking  open  a  house  there,  in  order  to  seize  goods,  under 
the  authority  given  by  the  11  Geo.  2,  c.  19,  b.  7,  that  had  been  fraudu- 
lently removed  to  prevent  a  distress  for  rent  The  court  were  of 
opinion  that  the  action  was  not  brought  for  any  thing  done  in  pur- 
suance of  the  local  act,  though  the  defendants  were  appointed  con- 
stables by  virtue  of  that  act  TJiat  which  the  defendants  in  that  case 
did  was  rather  in  pursuance  of  the  11  Geo.  2,  c  11,  b.  7,  than  of  the 
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local  act ;  but  the  privileges  given  by  the  5  &  6  Will.  4,  c.  76,  8.  76, 
to  constables  appointed  under  that  act  are  much  larger  than  those 
which  could  be  claimed  by  the  constables  appointed  under  the  act 
for  the  town  of  Staleybridge.  By  the  former  act  they  are  entitled  to 
"  all  the  privileges  which  any  constable  then  had,  or  thereafter  might 
have,  by  the  common  law,  or  by  any  statute  then  made  or  thereafter 
to  be  made,"  terms  sufficiently  comprehensive  to  give  the  defendant 
Clough  the  benefit  of  the  provisions  of  the  Municipal  Corporation 
Act,  or  of  any  other  act  for  the  protection  of  constables.  If  it  should 
be  found  difficult  to  reconcile  the  judgment  of  the  Court  of  Exche- 
quer in  Shot/well  v.  Hall  with  that  of  the  Court  of  Queen's  Bench  in 
Hazeldine  v.  Grove,  we  may  observe  that  the  judgment  of  the  Court 
of  Exchequer  was  given  upon  refusing  a  rule,  when  only  one  side 
had  been  heard,  whilst  the  judgment  of  the  Court  of  Queen's  Bench 
was  given  after  full  argument  by  the  counsel  on  both  sides,  and  is, 
besides,  posterior  in  point  of  date. 

Upon  the  whole,  we  are  of  opinion  that  the  defendant  Clough  was 
entitled  to  the  privileges  given  by  the  133d  section  of  stat  5  &  6 
Will.  4,  c  76,  and  that  the  verdict  should  be  entered  for  him. 

With  respect  to  the  question,  whether  replevin  could  be  maintained 
in  such  a  case,  we  are  of  opinion,  upon  the  authority  not  only  of  the 
text-books,  but  of  decided  cases,  that  replevin  will  lie  when  goods 
have  been  unlawfully  taken,  though  not  as  a  distress.  It  is  so  dis- 
tinctly laid  down  in  Gilb.  Repl.  58 ;  Com.  Dig.  tit  "  Replevin,"  A. ; 
B.  N.  P.  52 ;  and  in  the  cases  of  George  v.  Chambers,  11  M .  &  W. 
149, 157,  and  Shannon  v.  Shannon,  1  Sch.  &  L.  327.  We  therefore 
think  that  replevin,  though  an  unusual  form  of  action  in  such  a  case 
as  the  present,  is  nevertheless  maintainable. 

The  rule  will  be  absolute  to  enter  a  verdict  for  the  defendant  Clough. 

Rule  absolute. 


BAIL  COUBT. 

Ex  parte  Leooe.1 

April  25, 1853. 

Bankrupt  Law  Consolidation  Act,  12  8f  13  Vict  c.  106,  ss.  117,  260— 
Examination  of  Bankrupt  —  Unsatisfactory  Answers  —  Commit* 
menU 

In  order  to  justify  the  commitment  of  a  bankrupt,  under  sect  260,  of  the  Bankrupt  Law 
Consolidation  Act,  for  not  fully  answering  questions  to  the  satisfaction  of  the  court,  the 
examination  should  be  full,  fair,  and  searching,  and  not  rambling  or  irrelevant,  but  limited 
to  the  matters  mentioned  in  sect  17,  namely,  "  relating  to  his  trade,  dealings,  or  estate,  or 


1 17  Jnr.  415. 
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which  may  tend  to  disclose  any  secret  grant,  conveyance,  or  concealment  of  his  lands, 
tenements,  goods,  money,  or  debts." 

Where  a  bankrupt,  on  a  second  or  subsequent  examination,  states  that  he  wishes  to  explain 
some  of  his  former  statements,  but  that  lie  does  not  sufficiently  recollect  them,  his  memory 
should  be  refreshed  by  their  being  repeated  to  him. 

A  rule  nisi  had  been  obtained  for  a  writ  of  habeas  corpus  to  bring 
up  the  body  of  Joseph  Legge,  a  bankrupt,  who  bad  been  committed 
by  Mr.  Commissioner  Fane  for  having  given  unsatisfactory  answers 
on  his  examination  under  the  bankruptcy.  It  appeared  from  a  copy 
of  the  examinations  that  the  bankrupt  had  been  an  upholsterer  at 
Brompton.  He  was  first  examined  on  the  4th  of  April ;  the  ques- 
tions on  that  examination  were  not  set  out,  but  it  appeared  from  his 
answers  (inter  alia)  that  he  had  assigned  a  great  quantity  of  goods 
to  a  Mr.  Marshall,  at  Southampton ;  that  the  goods  were  sent  there, 
and  the  bankrupt  himself  went  there  about  the  same  time.  On  the 
5th  of  April  he  was  again  examined,  and  was  then  committed  to 
prison  on  account  of  the  unsatisfactory  nature  of  his  answers.  On 
the  9th  April  he  was,  at  his  own  request,  brought  again  before  the 
commissioner,  and  then  stated,  in  answer  to  questions,  (which  were 
set  forth,)  that  Marshall  was  his  father,  and  had  all  the  property ;  he 
said,  "  That  is.  the  only  thing  I  can  remember  in  my  examinations 
that  I  can  correct ;  I  wish  to  correct  others,  but  I  cannot  remember 
them."  He  was  then  asked  what  were  his  intentions  in  going  to 
Southampton  ?  He  answered,  "  To  rest  for  a  short  time,  and  to  make 
arrangements  for  the  benefit  of  my  creditors."  This  answer  and  the 
following  one  (seeking  to  explain  it)  not  being  satisfactory,  he  was 
again  committed.  The  questions  upon  the  two  latter  examinations 
were  set  out. 

Lush  showed  cause.  It  was  said  on  the  other  side  that  all  that 
the  commissioner  had  a  right  to  require  was,  that  there  should  be  a 
full  detail  of  the  whole  of  the  circumstances,  and  that  he  should  not 
go  into  the  question  of  the  truth  or  falsehood  of  the  bankrupt's  state- 
ment  But  the  only  question  which  the  court  had  to  determine  was, 
whether  the  answers  of  the  bankrupt  were  credible  to  any  reasonable 
mind.  The  principle  to  be  followed  was  to  be  found  in  Ex  parte  Now* 
land,  6  T.  R.  118,  where  a  prisoner  was  committed,  and  subsequently 
brought  up  again  on  two  occasions.  Before  that  case  there  had  been 
a  contrary  decision  by  Lord  Mansfield,  but  that  was  not  law  now* 
Ex  parte  Nowland  is  followed  by  Ex  parte  Lord,  16  M.  it  W.  462 ;  and 
in  that  case  the  same  objection  was  raised  as  on  this  occasion,  that 
the  imprisonment  at  the  will  of  the  commissioner  might  be  for  life, 
but  it  was  not  considered  of  any  weight  There  were  also  the  cases 
of  Ex  parte  Martin,  4  DowL  &  L.  768,  and  Ex  parte  Oliver,  1  Rose, 
Bank.  407.  What  was  the  tale  the  bankrupt  told  ?  He  and  his 
brother  were  in  partnership,  though  he  at  first  denied  it ;  they  had 
been  in  business  for  a  short  time,  and  during  that  time  had  sent  away 
large  quantities  of  goods  to  Tunbiidge  Wells,  where  Marshall,  who 
he  first  swore  that  he  had  known  for  four  or  five  years,  and  then  that 
he  was  his  father,  was  living.     A  great  part  of  the  goods  were  sent 
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to  him,  another  part  to  the  relations  of  the  bankrupt's  mother,  another 
part  was  sold  to  Gingell,  and  the  residue  set  to  Southampton,  to  a 
house  which  Marshall,  the  father,  had  just  before  taken  there.  The 
money  arising  from  the  sale  of  the  goods  to  Gingell  was  also  sent  to 
him.  He  first  swore  that  these  goods  and  money  were  sent  to  be 
kept  for  his  creditors,  and  then  that  they  were  sent  to  pay  his  wife's 
expenses,  who  had  been  living  there,  and  for  debts  due  from  her.  The 
father  was  at  this  time  living  under  a  false  name,  and  the  evident 
intention  of  the  bankrupt  at  first  was  to  show  that  the  goods  were  in 
such  custody  that  the  creditors  could  not  get  hold  of  them.  The 
commissioner  was  right  in  not  believing  the  bankrupt,  and  in  com- 
mitting him. 

Wffles,  in  support  of  the  rule.  The  form  of  the  questions  was 
objectionable.  If  the  commissioner  intended  to  proceed  to  punish 
the  bankrupt  by  committing  him  to  prison,  he  should  have  put  all 
the  questions  over  again  to  him  on  the  second  examination. 

[Coleridge,  J.  The  bankrupt  ought  not  to  be  entrapped  into  an* 
swering  certain  questions  only.] 

The  sections  of  the  act  under  which  this  step  was  taken  were  as 
limited  as  possible.  By  sect  117 1  the  bankrupt  is  to  make  a  true 
disclosure,  and  to  sign  the  form  ( W.)  in  the  schedule.  This  was  not 
for  the  purpose  of  torturing  the  bankrupt,  but  of  examining  into  his 
effects  and  discovering  his  property,  for  the  benefit  of  his  creditors. 
The  examination  should  not  be  like  the  cross-examination  of  an  ad* 
verse  witness.  In  the  cases  referred  to  on  the  other  side,  the  question 
arose  upon  the  existence  of  property  not  recovered  for  the  benefit  of 
the  creditors,  or  for  not  admitting  where  it  was  concealed,  or  for  not 
giving  a  satisfactory  account  of  it  The  greatest  care  ought  to  be 
taken  that  the  question  should  be  put  so  as  not  to  mislead  the  bank* 
rapt :  it  should  be  a  material  one  under  sect.  117,  and  be  put  in  such 
a  way  as  to  show,  together  with  the  answer,  that  the  bankrupt  was 
contumacious.  In  Ex  parte  Lee,  2  Mont  &  A.  15,  it  was  held  that 
the  commissioner  should  point  out  the  unsatisfactory  points.  Morris's 
case,  2  J.  &  W.  137 ;  Ex  parte  Baxter,  7  B.  &  Cr.  67a  Then  as  to 
the  examinations:  the  first  was  removed  by  referring  to  sect  261, 
from  which  it  appeared  that  every  question  should  be  specified  in  the 
warrant  No  commitment  could  be  grounded  upon  this  examination. 
[Lush  read  the  proviso,  and  said  that  affidavits  might  be  used  to  show 
what  actually  passed  at  the  time  of  the  examination.]  Lord  Eldon 
lays  it  down  that  the  return  alone  is  to  be  looked  at  Perhaps,  in 
favor  of  liberty,  affidavits  might  be  used,  but  not  to  supply  a  deficient 


1  By  stat  12  &  13  Vict  c  106,  s.  117,  the  court  may  examine  the  bankrupt  "  touch- 
ing all  matters  relating  to  his  trade,  dealings,  or  estate,  or  which  may  tend  to  disclose 
any  secret  grant,  conveyance,  or  concealment  of  his  lands,  tenements,  goods,  money, 
or  debts,  and  to  reduce  his  answers  into  writing." 

By  sect  260,  if  a  bankrupt  shall  "  refuse  to  answer  any  lawful  question  put  by  the 
court,  or  shall  not  fully  answer  any  such  question  to  the  satisfaction  of  the  court,"  &&, 
he  may  be  committed. 
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warrant  set  out  as  the  cause  of  detainer.  The  proviso  speaks  of  the 
application  being  by  the  "  person  committed."  The  prisoner  may 
desire  to  have  the  whole  examination  before  the  court,  and  that  can 
only  be  done  by  haying  the  questions  set  out:  But  further :  the  cases 
in  the  note  to  Ex  parte  Lee  show  that  the  commissioner  is  bound  to 
put  the  questions,  and  the  bankrupt  must  answer,  so  that  he  may 
appear  to  be  in  contumacy ;  if  it  be  not  so,  however  unsatisfactory 
his  answers  may  be,  there  is  no  ground  for  committing  him.  On  his 
second  examination,  the  bankrupt,  having  expressed  a  wish  to  explain 
some  of  his  former  statements,  said,  as  to  others,  that  he  wished  to 
correct  them,  but  did  not  exactly  remember  them.  The  reasonable 
and  just  course  would  have  been  to  have  turned  to  such  parts  of  the 
former  examination,  and  then  to  have  asked  him  what  he  said  to  that. 
He  should  not  have  been  asked  what  were  his  intentions  when  he 
went  to  Southampton,  which  is  the  real  question  on  which  he  was 
committed.  That  was  not  an  inquiry  within  the  117th  section,  which 
is  confined  to  the  discovery  of  property.  He  was  examined  under 
that  section,  and  not  under  sect  120.  There  is  a  marked  difference 
between  the  two. 

Coleridge,  J.  I  have  listened  to  the  argument  with  much  atten- 
tion, and  I  concur  with  the  principles  laid  down  by  Mr.  Willes.  In 
these  cases  regard  must  be  had  both  to  the  manner  and  the  matter  of 
the  examination.  As  to  the  manner  of  the  examination,  it  should 
be  full,  fair,  and  searching,  before  the  answers  can  be  such  as  to 
warrant  any  commitment  The  bankrupt  should  have  all  the  subjects 
fully  brought  before  him,  but  we  must  not  carry  it  to  the  extent  that 
every  particular  matter  must  be  presented  to  him.  There  are  some 
upon  which  the  commissioner  may  be  ignorant  Then  as  to  the 
matter,  the  examination  should  not  be  rambling  and  irrevelant,  but 
limited  to  inquiries  as  to  the  disposition  of  the  property,  and  the  like 
matters  mentioned  in  the  117th  section.  Both  the  manner  and  the 
matter  must  be  modified  by  what  has  gone  before.  Here  the  previous 
examination  was  at  first  unsatisfactory,  but  the  party  himself  comes 
up  again  and  wishes  to  correct  it ;  be  is  then  asked  if  he  wishes  to 
make  any  further  correction ;  he  answers,  as  to  part,  in  the  negative, 
and  states  that  he  has  no  remembrance.  If  he  bad  stopped  there, 
the  commissioner  should  have  refreshed  his  memory  as  to  what  he 
had  said  before.  But  he  does  not  stop  there,  and  he  is  asked  as  to 
his  intention ;  his  answer  is,  that  he  went  to  take  some  rest,  and  to 
make  arrangements.  That  answer  is  to  be  understood  with  reference 
to  previous  matters,  and  so  weighing  it,  I  cannot  say  that  it  was  satis- 
factory. 

Rule  discharged. 
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Regina  t>.  Gregory.1 

May  3,  1853. 

Municipal  Corporation  Act,  5  8f  6  Will  4,  c.  76,  $.  9  —  Town  Coun- 
cillor —  Bating  —  Misnomer. 

To  entitle  a  rate  payer  to  be  upon  the  burgess-roll,  it  is  sufficient  if  it  can  be  shown  that  he 
was  intended  to  be  rated  to  toe  relief  of  the  poor,  although  there  may  be  a  mistake  in  his 
name  as  entered  upon  the  rate. 

C.  O.  occupied  premises  in  the  borough  of  A.  up  to  Christmas,  1849,  when  his  son,  C.  B.  G- 
entered  upon  the  premises,  and  carried  on  the  business,  paying  the  rent,  and  all  rates,  and 
taxes  from  that  time.  In  the  first  poor  rate  in  1850,  no  alteration  was  made  in  the  name 
of  the  occupier  of  the  premises,  the  overseer  believing  that  the  son's  name  was  the  same  as 
the  father's;  but  in  the  second  rate  for  1850,  made  in  July,  upon  learning  that  the  son  had 
the  additional  christian  name  of  B.,  he  altered  the  name  in  the  rate  by  interlineation.  It 
appeared  that  the  overseer  was  aware  of  the  change  of  tenancy,  and  intended  to  rate  the 
son,  and  not  the  father,  when  the  first  rate  was  made: — 

Held,  that  the  son  was  sufficiently  rated  to  the  relief  of  the  poof  to  entitle  him  to  be  upon  the 
burgess-roll,  and  to  qualify  him  for  the  office  of  town  councillor,  under  the  9th  section  of 
the  5  &  6  WilL  4,  c.  76. 

This  was  a  rule  calling  upon  Charles  Brunsden  Gregory  to  show 
cause  why  an  information  in  the  nature  of  a  quo  warranto  should 
not  be  exhibited  against  him  to  show  by  what  authority  he  exercised 
the  office  of  town  councillor  of  Aldborough.  The  grounds  upon 
which  the  rule  was  obtained  were,  that  on  the  31st  August,  lo52, 
when  the  burgess  roll  had  been  made  out,  Gregory  was  not  an  inhabi- 
tant householder  within  the  borough,  and  that  he  was  not  rated  to  the 
relief  of  the  poor  till  the  6th  July,  1850.  *  Affidavits  of  Gregory,  his 
father,  and  the  overseer  of  the  parish,  were  used  in  showing  cause, 
from  which  it  appeared  that  up  to  Christmas,  1849,  the  father,  Charles 
Gregory,  had  occupied  a  house  in  High  street,  Aldborough;  the  son, 
Charles  Brunsden  Gregory,  then  entered  into  possession  of  the  pre- 
mises, and  from  that  time  had  carried  on  the  business,  and  paid  the 
rent  and  all  rates  and  taxes ;  that  the  first  poor  rate,  in  1850,  was 
dated  the  13th  April,  and  the  overseer  was  not  aware  that  the  son 
had  any  other  name  than  Charles,  and,  therefore,  continued  to  rate 
the  occupier  of  the  premises  by  that  name.  The  second  poor  rate, 
in  1850,  was  dated  in  Jdly,  and  the  overseer  did  not  know  till  after 
this  rate  was  made  out  that  the  son  had  the  name  of  Brunsden  in 
addition  to  that  of  Charles,  but  when  he  discovered  it  he  added 
"  Brunsden,"  by  way  of  interlineation.  At  the  argument  the  occu- 
pation was  admitted,  and  only  the  rating  disputed. 

Lush  showed  cause.     As  regards  the  first  rate,  it  is  clear,  from  the 


U7  Jar.  439. 

*  See  5  &  6  Will.  4,  c.  76,  s.  9,  (the  Municipal  Corporation  Act). 
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affidavits,  that  the  son's  second  name  was  omitted  purely  by  mistake, 
bat  the  error  was  corrected  in  the  second  rate  of  1850  as  Boon  as  it 
was  discovered.     The  name  on  the  rate  is  wholly  immaterial. 

[Coleridge,  J.  You  are  not  bound  to  go  that  length;  the  name 
on  the  rate  must  be  material ;  as  primd  facie,  it  is  evidence  of  the 
party  rated.] 

Ail  that  the  statute  requires  as  a  qualification  is,  that  the  party 
should  be  actually  rated  to  the  relief  of  the  poor. 

Fortescue,  contra.  Assuming  that  in  the  mind  of  the  overseer  the 
son  was  intended  to  be  the  person  rated,  yet,  the  name  being  appli- 
cable to  another  party  previously  resident  in  the  same  borough,  it  is 
not  simply  a  misnomer,  but  a  rating  in  the  name  of  another  person. 
Besides,  it  is  merely  sworn  that  Charles  Brunsden  Gregory  was,  as 
the  deponent  believes,  the  person  intended  to  be  rated.  The  overseer 
who  made  out  the  rate  should  have  sworn  that  he  was  actually  rated. 
[He  cited  Moss  v.  Lichfield,  7  Man.  &  G.  72 ;  Pariente  v.  Luckett, 
2  C.  B.  177 ;  Rex  v.  Edgbaston,  6  T.  R.  640 ;  and  Rex  v.  St.  Luke's 
Hospital,  2  Burr.  1053.] 

Coleridge,  J.  It  is  important,  first,  to  see  what  are  the  facts  of  the 
case.  There  is  no  doubt,  upon  the  affidavits,  that  the  father  ended  his 
occupation  at  Christmas,  1849,  and  that  Charles  Brunsden  Gregory, 
the  son,  from  that  time  became  the  occupier  of  the  premises.  Neither 
is  it  disputed  that  the  son  has  paid  the  rates  ever  since.  Now  we 
come  to  the  form  of  the  rate,  and  the  overseer  is  the  person  whose 
testimony  is  to  be  regarded.  On  this  occasion  he  says  that  the  first 
poor  rate  was  made  on  the  13th  April,  1850,  and  that  at  the  time  of 
making  out  that  rate  he  was  not  aware  that  Charles  Brunsden  Gre- 
gory, who  was  then  carrying  on  the  shop  and  business,  had  any  other 
name  besides  Charles,  and,  therefore,  he  continued  to  rate  the  shop 
and  premises  by  that  name.  If  a  fair  interpretation  is  given  to  these 
words,  they  must  mean  that  he  intended  at  that  time  to  rate  the  son, 
and  thought  he  had  done  so,  and  that  if  he  had  known  the  son  had 
the  other  name  of  Brunsden,  he  would  have  inserted  it  in  the  rate. 
I  decide  this  case  on  the  assumption,  that  the  intention  was  to  rate 
Charles  Brunsden  Gregory.  In  Moss  v.  Lichfield,  my  brother  Erie 
said,  "  The  real  question  is,  whether  the  party  was  intended  to  be 
rated."     If  that  was  so,  the  statute  is  fully  satisfied. 

Rule  discharged,  with  costs. 
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Dolling  and   Sandys  v.  White.1 

April  29,  1853. 

Warrant  of  Attorney  —  Reviving  Judgment  —  Marriage  of  Plaintiff 

and  Defendant. 

D.,  a  feme  sole,  being  about  to  marry  W.,  lent  him  800/.  upon  his  warrant  of  attorney,  the 
warrant  being  given  to  her  and  8.,  who  was  to  act  as  her  trustee.  The  defeasance  showed 
the  loan  to  be  in  contemplation  of  marriage)  and  stipulated  that  W.  was  to  be  possessed 
of  the  money  as  long  as  t>.  should  please,  paying  interest  for  the  same  to  S. j  and  also, 
that  upon  the  request  of  B.t  S.  might  require  payment  of  the  principal  on  giving  one 
week's  notice ;  judgment  was  to  be  forthwith  entered  up,  and  execution  was  to  issue  on 
default  of  payment  after  such  notice.  Judgment  was  accordingly  entered  up,  and  the 
marriage  solemnized.  After  several  years  had  elapsed,  notice  was  given  in  pursuance  of 
the  warrant,  and  on  default  a  fi.fa.  issued,  under  which  the  goods  of  W.  were  taken  and 
assigned  by  the  sheriff.  W.  was  then  adjudged  bankrupt,  and  a  rule  was  obtained  to  set 
aside  the  execution,  and  for  the  delivery  of  the  goods  to  his  assignee,  upon  the  grounds 
that  the  judgment  should  have  been  revived,  and  mat  it  was  discharged  by  the  subsequent 
marriage  of  D.  and  W. :  —  • 

Hdd,  that  the  execution  having  been  suspended  by  the  consent  of  the  parties,  the  jndgment 
did  not  require  reviving ;  and  that,  under  the  circumstances  of  the  case,  the  warrant  of 
attorney,  being  in  the  nature  of  a  marriage  settlement,  remained  a  good  security  A>r  the 
loan,  and  that  the  execution  thereupon  was  valid. 

This  was  a  rule  calling  on  the  plaintiffs'  to  show  cause  why  the 
writ  of  Ji.  fa.)  the  levy  thereunder,  and  all  subsequent  proceedings, 
should  not  be  set  aside,  and  why  the  goods  seized  should  not  be  de- 
livered to  the  official  assignee  of  the  defendant,  John  White.  It  ap- 
peared that  in  1837,  Harriet  White  Dolling  (or*  of  the  plaintiffs) 
lent  the  defendant,  whom  she  was  about  to  ro^y?  the  sum  of  300/., 
upon  his  giving  warrant  of  attorney  to  con^ss  judgment  for  600/.  to 
her  and  the  other  plaintiff,  Sandys,  who  Vas  inserted  in  the  security 
as  her  trustee.  The  defeasance  showed  the  loan  to  be  in  contempla- 
tion of  marriage,  and  that  the  defendant  was  to  be  possessed  of  the 
money  as  long  as  the  female  plaint]^  or  her  appointee  should  please, 
paying  interest  for  the  same  to  Sa*ayMhe  other  plaintiff;  and  it  also 
stipulated,  that  upon  her  reqv^st,  whether  sole  or  covert,  Sandys 
might  require  payment  of  the  principal  money  on  giving  one  week's 
notice  to  the  defendant ;  jucfement  was  to  be  forthwith  entered,  and 
execution  was  to  issue  op  default  of  payment  after  such  notice. 
Judgment  was  accordingly  entered  up,  and  the  marriage  took  place. 
In  March,  1853,  notice  *>  pay  off  the  principal  and  interest  was  duly 
given,  which  not  being  complied  with,  a  writ  of  fi.  fa.  was  issued  on 
the  2d  April,  to  levy  tfte  amount  due.  The  levy  was  made,  and  the 
property  was  assigned  by  the  sheriff.  On  the  11th  of  that  month  the  de- 
fendant was  adjudged  a  bankrupt,  whereupon  this  rule  was  obtained, 
on  two  grounds  —  first,  that  the  judgment  (being  more  than  one  year 
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old)  should  have  been  revived  before  execution  issued ;  secondly,  that 
the  judgment  was  discharged  and  put  an  end  to  by  the  subsequent 
marriage  of  the  defendant  with  the  plaintiff  Dolling. 

M.  Chambers,  Q,  C,  showed  cause.  The  execution  was  suspended 
by  the  agreement  of  the  parties,  and  therefore  there  was  no  necessi- 
ty for  reviving  the  judgment.  Hiscocks  v.  Kemp,  3  Ad.  &  El.  676. 
The  warrant  of  attorney  was  not  affected  by  the  marriage,  which 
took  place  after  it  was  given. 

Asplandy  in  support  of  the  rule,  contended  that  there  was  no  agree- 
ment that  the  execution  should  be  suspended,  the  suspension  being 
by  the  voluntary  act  of  the  parties,  and  that  the  debt  was  released 
by  the  marriage  by  operation  of  law.  Hop.  Husb.  &  Wife,  68,  76, 
2d  ed. ;  Com.  Dig.,  "  Baron  and  Feme,"  D.  1;  2  Wms.  fixor.  811 ; 
Richards  v.  Richards,  2B.&  Ad.  447. 

•       Our.  adv.  vutt. 

April  29.  Coleridge,  J.,  now  delivered  the  following  judgment : 
This  was  a  rule  to  set  aside  judgment  and  execution,  ana  all  proceed- 
ings thereon,  under  the  following  circumstances :  —  Harriet  White 
Dolling,  one  of  the  plaintiffs,  a  feme  sole,  in  1837,  and  about  to  marry 
the  defendant,  being  possessed  of  a  sum  'of  300/.,  lent  the  same  to 
him ;  and  he,  as  a  security,  gave  a  warrant  of  attorney  to  confess  a 
judgment  for  6002.  to  her  and  Sandys,  the  other  plaintiff.  By  the 
defeasance,  ^hich  stated  the  loan  to  be  in  contemplation  of  marriage, 
the  defendant  was  to  hold  the  money  as  long  as  the  plaintiff  or  her 
appointee  should  please,  and  subject  to  her  last  will,  paying  interest 
to  Sandys.  It  wat  also  stipulated,  that  upon  her  request,  whether 
covert  or  sole,  Sandy*,  might  require  payment  on  one  week's  notice ; 
judgment  was  to  be  entyed  up  forthwith,  and  in  default  of  payment 
after  notice,  execution  might  issue  for  principal,  interest,  and  expenses. 
Judgment  wa6  entered  up  accordingly,  and  the  marriage  subsequently 
took  place.  In  May,  1845,  fcandys,  at  the  request  of  Mrs.  White, 
gave  notice  to  pay  off  the  prinojal  and  interest,  which,  however,  was 
not  enforced.  A  second  demand  was  made  in  March,  1853,  and  on 
the  2d  April,  a  writ  of  execution  i^ued ;  the  sheriff  levied,  and  on 
the  5th  assigned  the  property  to  twt  persons,  who  acted  under  a 
power  of  attorney  from  the  plaintiffs,  and  they  entered  into  possession. 
On  the  11th  April,  White  was  duly  decided  a  bankrupt,* and  this  ap- 
plication was  without  delay  made  by  his  official  assignee.  No  fraud 
or  collusion  between  the  husband  and  wife  is  imputed,  but  two  grounds 
are  relied  on  —  first,  that  the  execution  is  irregular,  because  the  judg- 
ment is  more  than  a  year  old,  and  has  not  been  revived  by  scire  facias  ; 
secondly,  that  the  marriage  between  one  of  the.  plaintiffs  and  the 
defendant  has  discharged  the  judgment.  The  general  rule  as  to  the 
necessity  of  reviving  judgments  more  than  a  year  old,  is  well  known, 
and  the  principle  upon  which  it  rests  is  stated  in  Hiscocks  v.  Kemp, 
3  Ad.  &  El.  679.  Several  exceptions,  however,  have  been  established 
consistent  with  that  principle.    The  rule  having  been  made  in  favor 
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of  plaintiffs,  may  be  waived  by  them ;  and  in  the  case  just  mention- 
ed it  was  held,  that  a  scire  facias  to  revive  the  judgment  was  not 
necessary  where  the  execution  had  been  stayed  beyond  the  year  by 
agreement  between  the  parties ;  and  this  decision  was  acted  on  in 
Morgan  v.  Burgess,  1  Dowl.,  N.  S.,  850,  where  the  agreement  was 
only  by  parol.  This  seems  reasonable  and  just ;  the  scire  facias  is 
given  instead  of  an  action  on  the  judgment.  If,  under  the  circum- 
stances, the  plaintiff  would  not  have  been  driven  to  his  action,  why 
should  he  be  compelled  to  proceed  by  scire  facias,  and  how  could  the 
defendant  object  to  an  execution  on  the  presumption,  arising  from 
delay,  that  the  judgment  had  been  satisfied,  when  that  delay  has 
arisen  from  his  own  agreement  to  it  ?  In  the  present  case  there  is 
no  statement  of  any  express  agreement  to  delay  the  execution ;  but 
the  circumstances  are  peculiar,  and  it  seems  to  me  that  an  understand- 
ing between  the  parties  to  the  same  effect  is  involved  in  them.  The 
loan  was  made  and  the  seourity  given  in  contemplation  of  marriage  — 
it  was,  in  fact,  a  marriage  settlement  of  the  wife's  separate  property ; 
the  paramount  intention  was  clearly  to  preserve  to  the  wife  the  en- 
tire property  in  and  control  over  the  money,  giving  to  the  future  hus- 
band, however,  not  merely  the  income,  but  *the  possession  of  the 
principal,  subject  to  that  control,  which  she  might  exercise  at  any 
time,  and  insist  on  the  payment  of  interest  or  a  return  of  the  princi- 
pal. It  is  contemplated  that  this  state  of  rights  and  liabilities  may 
subsist  during  the  whole  period  of  coverture.  In  form  the  transaction 
was  a  loan,  and  the  wife's  security  is  provided  for  by  the  machinery 
of  a  warrant  of  attorney,  a  judgment  confessed,  and  the  short  no- 
tice of  a  week ;  but  in  substance  it  was  a  marriage  settlement,  and 
it  is  iftanifestly  inconsistent  with  the  intention  of  either  party,  that 
at  the  end  of  a  year  from  the  signing  of  the  judgment,  which  was  to 
be  signed  forthwith,  a  revival  by  scire  facias  should  be  necessary  be- 
fore execution.  No  execution  was  contemplated  before  the  end  of 
the  year —  probably  never;  but  in  case  it  should  be  necessary  to  en- 
force the  judgment,  the  week's  notice,  at  any  time  during  the  whole 
indefinite  period  of  coverture,  was  the  only  condition  which  it  was 
intended  to  make  a  necessary  precedent.  Could,  then,  the  defendant 
have  been  heard  to  allege  any  thing  against  the  execution  on  the  score 
of  delay,  when  such  delay  was  so  manifestly  in  pursuance  of  the 
original  intention  of  both  parties,  and  for  his  benefit  ?  I  think  this  is 
at  least  so  doubtful,  and  so  contrary  to  equity,  that  I  do  not  feel 
called  upon  to  set  aside  the  execution  on  this  ground  at  the  prayer  of 
his  assignee,  who  ought  not  in  this  respect  to  stand  in  a  better  condition 
than  himself.  The  second  ground  relied  on  was  the  marriage,  which 
it  was  said  had  discharged  the  judgment  Undoubtedly  the  general 
rule  is,  that  if  a  man  marries  a  woman  to  whom  he  is  indebted,  the 
debt  is  extinguished  by  reason  of  the  unity  of  persons  created  by  the 
marriage ;  with  the  debt  the  security,  whether  bond  or  judgment,  is 
avoided  also ;  the  debt  having  been  present,  with  an  immediate  right 
of  action,  that  right  is  not  merely  suspended,  but  extinguished.  This 
rule  is,  however,  subject  to  many  exceptions,  and  where,  in  the  creation 
of  a  debt,  marriage  was  contemplated,  and  a  trustee  for  the  future 
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wife  has  been  interposed,  in  whom  is  a  present  legal  right  to  sue,  it 
has  been  held  that  the  right  of  action  is  not  even  suspended  by 
the  marriage  alone.  If,  therefore,  the  judgment  here  had  been 
confessed  to  Sandys  alone  as  trustee  of  Mrs.  White,  the  objection 
clearly  would  have  failed.  The  question  then  is,  whether,  upon  a  close 
examination  of  the  instrument,  the  transaction  is  not  the  same  ia 
substance.  By  the  defeasance  it  appears  that  the  loan,  which  was 
the  consideration,  was  in  contemplation  of  marriage  then  intended, 
and  that  Sandys  is  introduced  as  trustee  on  that  account  She  ap- 
plies to  him  to  act  for  her ;  he  agrees  to  do  so ;  at  her  request  and 
by  her  direction  he  lends  her  money;  the  interest  is  to  be  paid  to  him 
for  her ;  he,  upon  her  request,  is  to  ask,  demand,  and  sue  for  the 
principal,  and  upon  non-payment,  he  is  to  sue  out  execution.  The 
defendant,  who  was  a  party  to  all  this  arrangement,  could  not,  I 
think,  have  contended,  immediately  after  the  marriage,  that  the  whole 
was  a  nullity ;  that  if  the  wife  desired  repayment  of  the  principal, 
there  was  no  right  of  action  in  Sandys  to  enforce  it,  or  that  he  could 
not  exercise  it,  because  his  wife  was  a  party  to  the  judgment  confessed 
while  she  was  sole.  If  the  proceedings  were  in  form  erroneous,  he 
has  released  the  error ;.  and  it  would  be  strange  that  he  should  be  at 
liberty  to  call  upon  the  court  to  proceed  summarily  to  set  aside  what 
he  was  not  at  liberty  to  avoid  by  writ  of  error.  Upon  a  motion  of 
this  sort,  I  think  the  substance  of  the  of  the  transaction  is  to  be 
looked  to.  This  objection  is  founded  only  on  the  form,  and  ought 
not  to  prevail.  This  rule,  therefore,  will  be  discharged ;  and  being 
an  experiment  to  defeat  in  effect  an  honest  marriage  settlement,  must 
be  discharged  with  costs* 

Rule  discharged,  with  costs. 


s 

Regina  v.  The  Justices  op  St.  "  Albans.1 

May  7, 1853. 

5  Sp  6  Will.  4,  c.  50,  s.  94,  (the  Highway  Act)  —  Jurisdiction  of  Justi- 
ces—  Turnpike  Mood —  Order  to  Repair —  Certiorari. 

A  public  highway  in  the  parish  of  It,  and  which  was  also  a  part  of  the  turnpike  road,  was 
oat  of  repair.  An  information  being  laid  before  a  justice  of  the  peace,  he  summoned  the 
clerk  of  the  turnpike  road  to  appear  at  the  special  sessions  of  highways.  He  accordingly 
appeared,  and  the  two  justices  who  presided  convicted  him  for  haying  neglected  to  repair 
such  part  of  the  turnpike  road :  — 

Held,  on  motion  for  a  certiorari  to  remove  the  conviction,  that  a  single  justice  had  no  autho- 
rity, under  the  94th  section  of  the  5  &  6  Will.  4,  c.  50,  to  summon  a  clerk  or  other  officer 
of  turnpike  roads ;  and  that  the  justices  are  not  justified  in  making  an  order  for  payment 
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of  the  sum  of  money  necessary  for  the  repair  of  such  turnpike  road,  without  haying  first 
ezamine4  into  the  sufficiency  of  the  funds. 

Held,  also,  that  the  certiorari  was  not  taken  away,  as  the  justices  had  acted  without  jurisdic- 
tion in  convicting. 

This  was  a  rule  to  show  cause  why  a  certiorari  should  not  issue 
to  remove  an  order  of  two  justices,  whereby  they  convicted  the  clerk 
to  the  trustees  of  a  turnpike  road  for  having  neglected  to  repair  a 
part  of  the  turnpike  road  in  the  parish  of  Kickmansworth.  It  ap- 
peared that  the  road  in  question  had  previously  been  partially  repaired 
by  certain  trustees  under  a  local  act,  and  that  the  parishioners  at  the 
time  of  the  complaint  had  full  powers  to  carry  out  the  provisions  of 
that  statute ;  but  the  road  becoming  much  out  of  repair,  and  as  the 
portion  so  out  of  repair  formed  part  of  the  turnpike  road,  it  was  con- 
sidered that  the  proviso  in  the  94th  section  of  the  5  &  6  Will.  4,  c.  50,1 
fthe  Highway  Act,)  applied.  An  information  was  therefore  laid  be- 
fore a  single  justice  of  the  peace,  who  issued  a  summons  requiring 
the  clerk  of  the  turnpike  road  to  appear  and  answer  the  information. 
He  accordingly  appeared  before  two  justices  sitting  in  special  ses- 
sions for  highways,  and  the  order  now  sought  to  be  removed  was 
made.  The  rule  nisi  had  been  obtained  upon  the  grounds  that  the 
iustices  had  no  jurisdiction,  inasmuch  as  one  justice  had  no  power  to 
issue  a  summons,  that  the  justices  had  no  power  to  convict,  and  that 
the  tolls  were  insufficient  for  the  repair  of  the  road. 

Hawkins  and  Codd  now  showed  cause. 

[Coleridge,  J.  How  do  you  bring  the  issuing  of  the  summons  by 
a  single  justice  within  the  proviso  of  the  94th  section  ?  That  speaks 
of  justices.  You  assume  that  the  proviso  is  as  comprehensive  as  the 
enacting  part  of  the  section,  but  that  is  not  so.  By  the  first  part,  a 
justice  may  summon  the  surveyor,  &c,  of  the  parish,  and  when  that 
person  appears,  and  it  is  shown  that  the  highway  is  part  of  the  turn- 
pike road,  the  justices  are  to  take  certain  steps.  How  do  you  distin- 
guish this  from  the  case  of  George  v.  Chamifers}  11  M.  &  W.  149  ?J 

In  that  case  the  party  summoned  did  not  appear.  The  officer  ol 
the*  turnpike  road  is  in  the  same  position  as  the  surveyor  of  high- 
ways. 


l  The  5  &  6  WilL  4,  c.  50,  s.  94,  enacts,  "that  if  a  highway  is  out  of  repair,  a  jus- 
tice, receiving  information  on  oath,  may  summon  the  surveyor  of  che  parish,  or  other 

person  or  body  politic  or  corporate  chargeable  with  such  repsM"  to  appear  at  a  spe- 
_f_i  — -. A^_A  _A  At .._.,,.  .    ..        i   «  .?.■._..    -jpojnt  a  person  to  view 

ler  on  the  report  or  view, 

__o ^ r 7 ^ surveyor,  or  other  person 

liable,  in  a  sum  not  exceeding  51,  and  order  the  surveyor  or  other  person  to  repair 
such  highway;  and  in  default  of  such  repairs,  the  surveyor  or  other  person  shall  for- 
feit a  sum  of  money  equal  to  the  money  requisite  for  the  repair  of  the  highway.  "  Pro- 
vided, that  if  the  said  highway  so  out  of  repairs  is  a  part  or  the  turnpike  road,  the  said 
justices  shall  summon  the  treasurer,  or  surveyor,  or  other  officer  of  such  turnpike 
road,  and  the  order  herein  directed  to  be  inade  shall  be  made  on  such  treasurer,  or 
surveyor,  or  other  officer  as  aforesaid,  and  cue  money  therein  stated  shall  be  recover- 
able as  aforesaid." 

21# 


I 
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[Coleridge,  J.  Do  you  say,  then,  that  it  is  not  necessary  to  insti- 
tute any  inquiry  as  to  the  sufficiency  of  the  funds  for  the  tepair  of 
the  roads  ?  The  surveyor  has  always  the  parish  books  and  rate  to 
refer  to,  and  therefore  is  in  a  different  position  to  the  officer  of  the 
turnpike  road.] 

If  it  were  necessary  to  make  such  an  inquiry,  the  justices  must  be 
taken  to  have  made  it,  and  found  that  the  funds  were  sufficient,  as 
the  conviction  states  that  the  trustees  were  bound  to  repair  the  road ; 
but  it  is  immaterial,  for  the  purpose  of  deciding  whether  they  are  to 
repair,  whether  they  have  funds  or  not,  because  a  statute  was  ex* 
pressly  passed  to  provide  funds  for  them,  (4  &  5  Vict.  c.  59,  continued 
up  to  the  present  time.)  They  are  therefore  liable  as  they  have  power 
to  acquire  funds  for  the  particular  purpose.  An  appeal  is  given  by 
the  5  &  6  Will.  4,  c.  50,  and  a  certiorari  ought  not  therefore  to  go. 
Again :  sect.  107  takes  away  the  certiorari  and  this  order  was  made 
under  that  act 

•    [Coleridge,  J*    But  if  the  justices  have  no  jurisdiction,  a  certuh 
rari  lies.] 

The  justices  had  jurisdiction  to  a  certain  extent,  and  what  they  did 
was  not  such  an  excess  of  jurisdiction  as  would  entitle  the  defend- 
ant to  a  certiorari.  Regina  v.  Hyde,  16  Jur.  337;  s.  c.  9  Eng.  Rep. 
335. 

[Coleridge,  J.  There  was  a  doubt  in  that  case  whether  there  was 
an  excess  of  jurisdiction ;  the  terms  used  in  the  judgment  are  "  clear 
excess  of  jurisdiction."  If  George  v.  Chambers  is  law,  the  justices 
had  no  right  to  convict] 

Bramwell  and  Wells,  contra,  were  not  called  upon. 

Coleridge,  J.  This  rule  must  be  made  absolute,  as  the  justices 
have  proceeded  upon  a  misunderstanding  of  the  act  of  parliament 
The  section  in  question  is  not  in  the  General  Turnpike  Act,  but  the 
Highway  Act,  and  all  ks  earlier  part  relates  to  proceedings  in  respect 
of  public  highways,  and  against  the  surveyor  of  such  highways,  in 
which  case  a  single  justice  may  summon  the  surveyor.  The  justices 
then  ascertain  the  condition  of  the  highway,  and  they  may,  either  on 
the  report  of  the  person  appointed  to  view,  or  upon  their  own  view, 
proceed  to  convict  in  a  sum  not  exceeding  5/.,  and  order  the  surveyor 
to  repair  the  highway  within  a  certain  time ;  and  if  it  is  not  repaired 
within  that  tims,  the  surveyor  is  to  forfeit  a  sum  of  money  equal  to 
the  amount  requhed  for  the  repairs.  Then,  by  the  proviso,  if  the 
highway  is  part  of  the  turnpike  road,  the  said  justices  shall  summon 
the  treasurer,  &c.,  of  such  turnpike  road ;  from  which  it  is  clear  that 
a  single  justice  has  no  power  to  issue  the  summons.  The  section 
does  not  say,  in  terms,  what  is  to  be  done  when  the  party  summoned 
appears ;  but  the  order  "  herein  directed  to  be  made  shall  be  made  on 
such  treasurer,  &c.,  and  the  money  therein  stated  shall  be  recoverable 
as  aforesaid  "  —  that  is,  in  the  s&ne  manner  as  in  the  case  of  a  pub- 
lic highway.  Nothing  is  said  of  \he  conviction,  or  the  first  order  to 
repair,  but  they  may  make  an  order  for  payment  of  the  sum  neces- 
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sary  for  tbe  repairs.  Then  George  v.  Chambers  bas  decided,  and 
most  properly,  that  they  cannot  proceed  to  do  this  until  they  have 
ascertained  the  condition  of  the  turnpike  funds ;  in  other  words,  they 
are  not  to  make  an  order  upon  the  turnpike  trustees,  when  there  may 
be  no  public  funds.  It  is  not  shown  that  they  have  inquired  into  the 
state  of  the  fands ;  but  then  it  is  said  that  an  examination  into  their 
sufficiency  is  to  be  presumed ;  but  I  think  it  cannot  The  only  re- 
maining  question  is,  whether  the  certiorari  is  taken  away ;  and  I 
think,  as  the  justices  proceeded  without  jurisdiction  in  making  the 
order,  it  ought  to  go,  for  the  purpose  of  bringing  this  order  before  the 
court   . 

Rule  absolute* 


Regina  v.  Pilkington  and  another.1 

June  9, 1853. 

Order  of  Bastardy  —  Married  Woman  —  Return  of  Husband — War* 
rant  of  Distress— Discretion— 1  8f  8  Vict.  c.  101,  ss.  2,  3. 

An  order  for  the  maintenance  of  a  bastard  child,  bom  of  a  married  woman  during  the  ab- 
sence of  her  hasband  under  sentence  of  transportation,  was  made  upon  the  putative  father: 
the  husband  returned,  and  remained  with  his  wife  about  five  weeks,  when  he  deserted  her. 
Upon  an  application  to  justices  to  grant  a  distress  warrant  against  the  putative  father, 
they  declined,  on  the  ground  that  he  was  not  liable,  being  discharged  from  the  order  by 
reason  of  the  husbana  having  returned  and  cohabited  with  his  wife : — 

Held,  first,  that  the  order  was  good  when  it  was  made,  under  stat.  7  &  8  Vict  c.  101,  and 
that  the  return  of  the  husbana  did  not  invalidate  it. 

Secondly,  that  the  justices  had  not  exercised  the  discretion,  as  to  issuing  a  warrant  of  die* 
tress,  which  was  given  to  them,  under  certain  circumstances,  by  sect  3. 

Rule  calling  upon  William  Pilkington,  Esq.,  and  Zachariah  Sillar, 
Esq.,  two  justices  of  the  peace  for  the  county  of  Lancaster,  and  Pa- 
trick AT  Cue,  to  show  cause  why  the  said  two  justices  should  not 
issue  their  warrant  for  distress  and  sale  of  the  goods  and  chattels  of 
the  said  Patrick  M'Cue,  for  the  recovery  of  the  arrears  of  a  weekly 
sum  of  Is.  6d.  directed  by  an  order  of  two  justices,  made  on  the  7th 
December,  1847,  to  be  paid  by  Patrick  M'Cue  to  Elizabeth  Grimes, 
the  mother  of  a  bastard  child,  of  which  he  was  adjudged  to  be  the 
putative  father.  The  order,  which  was  made  under  stat  7  &  8  Vict. 
c.  101,  described  Elizabeth  Grimes  as  a  single  woman,  and  ordered 
Patrick  M'Cue  to  pay  the  sum  of  Is.  6rf.  per  week  "until  the  said 
child  shall  attain  the  age  of  thirteen  years,  or  shall  die,  or  the  said 
Elizabeth  Grimes  shall  marry."  From  the  affidavits  it  appeared  that 
at  the  time  of  the  making  of  the  said  order  Elizabeth  Grimes  was  a 
married  woman,  and  her  husband,  James  Grimes,  was  then,  and  had 
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been  for  several  years  before,  absent  from  her,  and  residing  as  a  con- 
vict under  sentence  of  transportation  in  Van  Diemen's  Land.  Patrick 
M'Cue  continued  to  pay  the  weekly  sum,  in  pursuance  of  the  said 
order,  until  the  16th  November,  1852,  about  which  time  the  husband 
of  Elizabeth  Grimes  returned  to  England,  and  lived  with  her  for 
about  six  weeks,  at  the  end  of  which  time  he  absconded,  and  had  not 
since  .been  heard  of.  On  the  14th  February,  1853,  Elizabeth  Grimes 
made  a  complaint  in  the  form  required  by  the  statute ;  upon  which  a 
warrant  was  issued  for  the  apprehension  of  Patrick  M'Cue  to  answer 
the  premises.  On  the  22d  February,  Patrick  M'Cue  was  brought 
before  the  justices,  and  upon  his  refusal  to  pay  the  arrears,  Elizabeth 
Grimes  requested  the  justices  to  direct  the  arrears  to  be  recovered  by 
distress  of  his  goods.  The  hearing  of  the  case  was  adjourned  to  the 
8th  March,  when  the  said  justices  refused  to  grant  their  distress  war- 
rant, on  the  ground  that  Patrick  M'Cue  was  not  liable  to  pay  to 
Elizabeth  Grimes  the  weekly  sum  of  Is.  6d.,  as  directed  by  the  said 
order,  he  being,  in  the  opinion  of  the  said  justices,  discharged  from 
the  said  order  by  reason  of  the  husband  of  Elizabeth  Grimes  having 
returned  and  cohabited  with  her. 

Pashley  showed  cause.  First,  under  sect  3  of  stat  7  &  8  Vict 
c.  101,  the  justices  have  a  discretion  as  to  issuing  their  distress 
warrant  to  enforce  an  order  of  bastardy.  The  words  of  the  first 
part  of  the  section,  as  to  hearing  the  evidence  before  they  make 
the  order,  are  imperative ;  the  words  of  the  latter  part,  as  to  issuing 
the  distress  warrant  in  case  the  putative  father  neglect  or  refuse  to 
make  payment  of  the  sums  due  under  such  order,  are  discretionary  — 
"  such  two  justices  may,  by  warrant  under  their  hands  and  seals, 
direct  the  sum  so  appearing  to  be  due,  together  with  such  costs,  to 
be  recovered  by  distress  and  sale  of  the  goods  and  chattels  of  such 
putative  father."  Secondly,  a  married  woman  who  has  a  child  by  a 
person  who  is  not  her  husband  is  not  a  "  single  woman  "  within  sect 
2  of  stat  7  &  8  Vict  c.  101.  The  court  will  give  to  the  words  "  single 
woman"  their  natural  and  obvious  construction;  the  word  "single  "is 
useless  if  the  section  applies  to  the  bastard  child  of  a  married  woman. 
Rex  v.  Luffe,  8  East,  193,  was  decided  upon  stat  18  Eliz.  c.  3,  where 
the  words  are,  "  bastards  begotten  and  born  out  of  lawful  matri- 
mony." Under  the  old  statutes,  as  is  observed  in  Lumley  on  the 
Poor  Laws,  40,  note  1,  3d  ed.,  "  the  order  was  partly  to  reimburse  the 
parish  and  in  part  to  punish  the  parties.  In  the  present  case  the 
object  is  to  compensate  the  woman  for  the  personal  injury,  and  to 
enable  her  to  maintain  the  child ;  whereas  her  husband  would  be 
entitled  to  the  money  if  ordered  to  be  paid  to  her,  and  yet  not  be 
bound  to  maintain  it"  It  is  also  said,  "  A  single  woman  is  not  neces- 
sarily a  spinster,  and  consequently  these  words  will  apply  to  a  widow 
who  may  be  pregnant  with  or  may  have  a  bastard,  but  they  do  not 
appear  to  be  applicable  to  a  married  woman  living  away  from  her 
husband  ;  and  the  whole  of  the  new  provisions,  one  of  which  is,  that 
the  order  shall  not  continue  after  the  marriage  of  the  woman,  are 
unsuited  to  such  a  case."    If  the  husband  died,  and  the  mother  mar- 
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ried  again,  it  is  clear  that  the  order  would  cease  to  be  in  force.  By 
Beet  57  of  stat.  4  &  5  Will.  4,  c.  76,  the  second  husband  would  be 
liable  to  maintain  the  child.  The  decision  in  Regina  v.  Collingwood^ 
12  Q.  B.  681 ;  12  Jur.  750,  is  not  satisfactory.  Thirdly,  if  the  mother, 
on  her  husband  leaving  her,  was  a  single  woman  within  the  words  of 
the  statute,  the  order  has  ceased  to  have  any  validity  on  the  return 
of  her  husband,  and  his  cohabitation  with  her ;  she  then  became  a 
married  woman.  By  sect.  5  of  stat  7  &  8  Vict  a  101,  it  is  provided 
that  the  order  shall  not  be  of  any  force  or  validity  "  after  the  child  has 
attained  the  age  of  thirteen  years,  or  after  the  marriage  of  the  mother 
of  such  child." 

• 

Bodkin,  contra,  was  not  called  upon. 

Loud  Campbell,  C.  J.  The  case  Really  turns  on  whether  the  de- 
cision in  Regina  v.  Collingwood,  12  Q.  B.  681 ;  12  Jur.  750,  is  to  be 
supported.  The  order  is  bad  if  it  cannot  be  made  in  the  case  of  a 
married  woman  delivered  of  a  bastard  child.  The  same  point  hav- 
ing been  solemnly  decided  after  consideration,  we  ought  to  adhere  to 
the  decision,  unless  the  reasons  for  it  appear  to  bq  unsatisfactory ; 
though  we  are  not  bound  by  it  It  was  held  in  Rex  v.  Luffe,  8  East, 
193,  that  a  married  woman  might  be  taken  to  be  a  single  woman 
within  the  meaning  of  the  statutes  relating  to  bastardy.  The  object 
of  those  statutes  is  to  make  provision  for  the  maintenance  of  the 
bastard  child,  and  to  relieve  the  parish  to  which  it  has  become  charge- 
able. It  would,  indeed,  be  strange  if  a  class  of  bastard  children, 
whether  numerous  or  not,  should  be  left  without  any  liability  to  main- 
tain them,  which  would  be  the  consequence  if  the  construction  was 
as  contended  for  by  Mr.  Pashley.  Looking,  therefore,  to  the  object 
of  stat  18  Eliz.  c.  3,  and  stat  7  &  8  Vict  c.  101, 1  am  of  opinion  that 
this  woman,  though  in  reality  married,  is  to  be  considered  a  "  single 
woman  "  within  the  meaning  of  those  statutes.  If  so,  the  order  is 
good. 

Then  the  question  is,  whether  the  justices,  to  whom  application 
was  made  to  enforce  the  order,  have  a  discretion.  No  doubt,  for 
some  purposes,  they  have,  and  if,  where  there  is  a  discretion,  they 
exercise  it,  this  court  will  not  interpose ;  as  if,  on  inquiry  into  the 
circumstances  of  the  mother  and  the  putative  father,  they  were  of 
opinion  that  it  was  not  fit  to  enforce  the  order.  But  have  they  a  dis- 
cretion not  to  execute  the  order,  if  they  are  of  opinion  that  it  was 
improperly  made  ?  In  this  case  they  declined  jurisdiction  on  the 
ground  that  the  putative  father  was  not  liable,  being  discharged  from 
the  order  by  reason  of  the  husband  having  returned  and  cohabited 
with  his  wife ;  they  say  that  the  order  is  not  a  valid  order  which  they 
can  enforce,  and  we  are  to  say  whether  they  were  right  in  refusing 
on  that  ground  to  issue  their  warrant.  Now,  the  return  of  the  hus- 
band is  immaterial,  according  to  Regina  v.  Collingwood;  and  the 
transportation  of  the  husband  is  no  more  than  if  he  had  left  his  wife 
and  gone  to  Scotland,  or  some  remote  county  in  England,  under  cir- 
cumstances in  which  it  was  clear  there  was  no  access.     Therefore  I 
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am  of  opinion  that  the  justices  were  wrong  in  declining  to  grant  their 
warrant. 

Coleridge,  X  I  am  of  the  same  opinion.  On  the  first  point,  I 
am  of  opinion,  that  for  certain  purposes  the  justices  have *a  discretion, 
under  sect.  3  of  stat  7  &  8  Vict  c.  101,  whether  they  will  enforce  a 
valid  order ;  but  we  do  not  trench  on  their  discretionary  power  by 
granting  the  present  application. 

On  the  other  two  points  the  question  is,  whether  we  are  ready  to 
pronounce  that  Rex  v.  Luffe,  8  East,  193,  and  Regina  v.  Collingwood, 
12  Q.  B«  681 ;  12  Jur.  750,  were  wronglv  decided.  If  is  sought,  first, 
to  distinguish  the  language  of  stat.  1§  Eliz.  c.  3,  on  which  Rex  v. 
Luffe  was  decided ;  but  the  decision  proceeded  in  part  on  stat  6,  Geo. 
2,  c.  31,  s.  1,  the  language  of  which  is,  "  if  any  single  woman  shall 
be  delivered  of  a  bastard  child ; "  and  the  court  held  that  the  term 
"  single  woman "  would  extend  to  the  case  of  a  married  woman. 
Regina  v.  Collingwood,  is  expressly  in  point,  and  is  founded  on  the 
authority  of  Rex  v.  Luffe ;  and  though  the  court  would  overrule  that 
decision  if  there  was  no  argument  in  support  of  it,  there  is  abundant 
argument  in  support  of  it 

Erle,  J.  I  am  also  of  opinion  that  the  order  was  valid  when 
made.  1  concur  in  the  decision  in  Regina  v.  Collingwood,  which 
was  founded  on  Rex  v.  Luffe,  and  I  see  good  reason  for  holding  that 
a  woman  who  has  the  status  of  a  wife  may,  with  respect  to  the  puta- 
tive father  of  the  child,  with  whom  she  passed  as  a  single  woman, 
have  the  rights  which  the  statute  gives  against  the  putative  father. 
Also,  with  reference  to  the  return  of  the  husband,  I  am  of  opinion 
that  it  cannot  be  said  that  by  that  act  she  is  married  again. 

On  the  point  of  discretion,  the  affidavits  show  that  the  justices 
have  not  exercised  their  discretion,  but  have  taken  the  facts  to  be  such 
as  in  law  to  prevent  them  from  exercising  their  discretion. 

Crompton,  J.  We  ought  not  lightly  to  overturn  Regina  v.  Col- 
lingwood, which  is  supported  on  the  same  reasoning  as  Rex  v.  Luffe, 
and  has  been  acted  on  for  many  years,  and  there  are  good  reasons 
for  supporting  it  Further ;  we  are  asked  to  say  that  by  the  return 
of  the  husband  there  is  a  new  marrying;  but  that  would  be  straining 
the  words  of  sect  2  of  stat  7  &  8  Vict.  c.  101. 

Rule  absolute. 
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February  5,  1853. 

Beer  Acts  —  Procuring  License  —  False  Certificate  —  Conviction— 

Jurisdiction  of  Justices. 

The  jurisdiction  to  convict  of  the  offence,  under  the  3  &  4  Vict  c.  61,  of  using  a  fake  certifi- 
cate for  the  purpose  of  obtaining  a  license  to  retail  beer,  is  in  the  justices  acting  in  and  for 
the  place  where  the  offence  is  committed. 

Where  such  a  conviction  was  made  by  two  justices  of  the  county  of  Kent,  having  jurisdiction 
within  the  division  in  which  the  house  sought  to  be  licensed  was  situate,  but  not  within 
the  borough  of  Maidstone,  in  which  the  offence  was  committed :  — 

Held,  (Coleridge,  J.,  dissentiente,)  under  the  3  &  4  Vict,  c  61,  s.  19,  the  11  Geo.  4  &  1  WilL 
4,  c.  64,  and  the  4  &  5  Will.  4,  &  85,  that  the  jurisdiction  given  to  such  justices  by  the  two 
latter  statutes  did  not  extend  to  the  offence  of  using  a  false  certificate  for  the  purpose  of 
obtaining  a  license  to  retail  beer,  subsequently  created  by  the  3  &  4  Vict  c.  61,  s.  6,  and 
that  the  conviction  was  therefore  bad. 

A  rule  had  been  obtained  in  this  case,  calling  upon  the  justices  of 
the  county  of  Kent  (by  whom  the  following  conviction  was  made) 
and  the  informer,  to  show  cause  why  the  conviction  which  had  been 
removed  into  this  court  by  certiorari,  should  not  be  quashed,  on  the 
ground  that  the  justices  of  the  borough  of  Maidstone  (where  the 
offence  was  committed)  alone  had  jurisdiction  to  make  it,  and  not  the 
justices  of  the  county  of  Kent 

"  Be  it  remembered,  that  on  the  12th  of  April  1852,  at  West  Mali- 
*  ing,  in  the  county  of  Kent,  William  Waghorn,  of  the  parish  of  Net- 
tlestead,  in  the  said  county,  beer-house  keeper,  was  duly  convicted 
before  us,  five  of  Her  Majesty's  Justices  of  the  Peace  for  the  said 
county,  in  petty  sessions  assembled,  for  the  upper  south  division  of 
the  Lathe  of  Aylesford  in  tfie  said  county,  for  that  the  said  W.  Wag- 
horn did,  within  three  calendar  months  now  last  past,  to  wit,  on  the 
4th  March  last,  at  Maidstone,  in  the  said  county,  unlawfully  make 
use  of  to  one  Levil  Large,  of  Maidstone,  aforesaid,  supervisor  of  ex- 
cise, a  certain  certificate  in  writing,  signed  by  one  W.  Jarvis,  one  of 
the  overseers  of  the  poor  of  Nettlestead,  relative  to  the  annual  value 
at  which  a  certain  dwelling-house  and  premises  occupied  by  the  said 
W.  Waghorn,  situate  in  the  parish  of  Nettlestead  aforesaid,  and 
within  the  petty  sessional  division  aforesaid,  were  rated  to  the  poor- 
rates  of  that  parish,  for  the  purpose  of  obtaining  for  himself  in  re- 
spect of  the  said  dwelling-house  and  premises  a  license  to  retail  beer 
and  cider,  and  by  means  of  which  he  did  obtain  such  license,  he,  the 
said  W.  Waghorn,  then- and  there  knowing  a  certain  matter  certified 
in  said  certificate  to  be  false,  to  wit,  that  the  true  rent  or  annual  value 
at  which  such  dwelling-house  with  the  premises  occupied  therewith, 
was  rated  in  one  rating  to  the  poor-rates  according  to  the  last  sum  or 
rate  made  and  allowed  for  the  said  parish  of  Nettlestead,  for  the  re- 


1  22  Law  J.  Rep.  (x.  s.)  M.  C.  60 ;  1  EL  ft  BL  647. 
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lief  of  the  poor,  was  the  sum  of  10/.,  whereas,  in  fact,  the  said  dwelling- 
house  and  premises  were  rated  to  the  poor-rates  of  the  said  parish  of 
Nettlestead,  at  the  sum  of  11. 10*.  only,  against  the  provisions  of  *  An 
Act  to  amend  the  Acts  relating  to  the  general  sale  of  beer  and  cider 
by  retail  in  England,'  whereby  the  said  W.  Waghorn  has  forfeited 
the  sum  of  50/.,  which  we  hereby  mitigate  to  the  sum  of  20/.,  be- 
sides the  costs  of  this  conviction,  which  we  the  said  justices  do 
hereby  assess  at  the  sum  of  21.  10s.  6t£,  pursuant  to  the  statute  in 
such  case  made  and  provided,  and  we  adjudge  the  said  license  so 
obtained  by  the  said  W.  Waghorn  as  aforesaid,  to  be  void  to  all  in- 
tents and  purposes.     Given,  fee." 

Archbold  showed  cause  (Jan.  19).  This  is  a  conviction  under  the 
6th  section  of  the  3  &  4  Vict  c.  61,  and  was  properly  made  by  jus- 
tices of  the  division  in  which  the  house  sought  to  be  licensed  is  situ- 
ate. The  19th  section  of  the  same  act  provides  that  penalties  and 
forfeitures,  where  not  otherwise  directed,  are  to  be  recovered  under 
the  provisions  of  the  former  acts.  Now,  nothing  turns  as  re- 
spects this  question  upon  the  previous  statute,  4  &  5  Will.  4,  c.  85, 
but  the  15th  section  of  the  11  Geo.  4  &  1  WilL  4,  c.  64,  which  pro- 
vides for  the  recovery  of  penalties,  expressly  refers  to  justices  for  the 
division  or  place  in  which  the  house  is  situate.  It  is  said  on  the 
other  side,  that  this  section  applies  to  licensed  persons ;  and  so  no 
doubt  it  does,  for  all  the  offences  provided  against  throughout  that 
statute  are  those  by  licensed  persons.  Then  the  3  &  4  Vict.  c.  61, 
s.  6,  extends  the  same  mode  of  proceeding  to  this  offence,  and  there 
are  good  reasons  why  the  conviction  should  be  before  justices  of  the  • 
division  in  which  the  house  is  situate. 

Horn,  contrit  Great  inconvenience  would  follow  from  holding 
that  justices  of  the  division  had  jurisdiction  to  make  this  conviction. 
The  7th,  8th  and  9th  sections  of  the  11  Geo.  4  &  1  Will.  4,  c.  64, 
provide  for  the  recovery  of  the  penalties  as  respects  one  class  of  of- 
fences. The  15th  section  applies  to  offences  of  another  class, 
namely,  offences  by  licensed  persons  only ;  and  then  comes  a  third 
class  to  which  this  offence  belongs,  and  which  is  not  included  in  the 
other  two  classes.  As  regards  this  last  class,  the  justices  having  ju- 
risdiction in  the  place  where  the  offence  is  committed  are  the  proper 
persons  to  commit. 

[Lord  Campbell,  C.  J.  The  case  is  the  same  as  if  the  11  Geo.  4 
and  1  Will.  4,  c.  64,  had  been  reenacted  in  the  3  &  4  Vict.  c.  61.] 

And  it  must  be  read  reddendo  singula  singulis.  The  21st  section 
of  the  3  &  4  Vict.  c.  61,  makes  special  provision  for  the  extension  of 
the  former  acts  as  to  offences  by  persons  licensed  under  that  act.  It 
was  clearly  the  intention  of  the  statute  that  borough  and  county  jus- 
tices should  not  interfere  with  each  other.  Occupation  of  the  house 
licensed  is  made  the  ground  of  this  conviction,  and  it  would  be  a 
strange  anomaly  and  a  great  inconvenience  that  a  party  offending 
under  the  19th  section  should  be  brought,  on  that  ground,  to 
a  great  distance  from  the  place  where  the  offence  was  committed.' 
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[Lord  Campbell,  C.  J.  A  remote  possibility  of  that  kind  cannot 
be  supposed  to  have  been  in  the  contemplation  of  the  legislature.] 

The  enactment  relied  upon  cannot  properly  be  said  to  apply  to  this 
offence ;  and  if  not,  the  jurisdiction  must  be  restricted  to  the  place 
where  the  offence  was  committed. 

Cur.  adv.  vult. 

The  court  differed  in  opinion.  The  judgment  of  the  majority 
of  the  court1  was  now  delivered  by  — 

Crompton,  J.  The  defendant  in  this  case  was  convicted  before 
four  justices  of  'the  county  of  Kent,  in  petty  sessions  assembled,  un- 
der the  statute  3  &  4  Vict.  c.  61,  b.  6,  for  having  used  a  false  certifi- 
cate for  the  purpose  of  obtaining  a  licfense  to  retail  beer  in  a  house 
situate  in  the  county  of  Kent.  The  certificate  was  used,  and  the 
offence  was  committed  within  the  borough  of  Maidstone,  where  the 
county  justices  have  no  general  jurisdiction ;  and  the  only  question 
for  our  decision  is,  whether  by  the  statutes  relating  to  this  offence, 
the  jurisdiction  is  given  to  the  magistrates  acting  for  the  division  or 
place  where  the  house  is  situate,  for  which  the  license  was  sought  to 
be  obtained.  It  was  argued,  in  support  of  the  conviction,  that  the 
statute  3  &  4  Vict.  c.  61,  by  which  the  offence  is  created,  directs  that 
all  penalties  and  forfeitures  by  the  act  imposed  shall  be  sued  for, 
recovered,  mitigated,  and  applied  in  the  same  manner  and  by  the 
same  means  as  the  penalties  imposed  by  the  act  of  11  Geo.  4  &  1 
Will.  4,  and  of  the  4  &  5  Will  4,  are  directed  to  be  sued  for,  re- 
covered, mitigated,  and  applied ;  and  it  was  contended,  that  the  15th 
section  of  the  11  Geo.  4  &  1  Will.  4,  vested  the  jurisdiction  in  the 
justices  of  the  division  or  place  where  the  house  as  to  which  the  li- 
cense is  granted  is  situate;  and  that,  although  the  new  offence  created 
by  the  3  &  4  Vict,  is  not  committed  within  the  ordinary  jurisdiction 
of  the  justices,  still  they  are  to  deal  with  it,  as  the  penalties  are  to  be 
recovered  in  the  same  manner  as  those  under  the  earlier  act,  which  are 
to  be  recovered  before  the  justices  of  the  division  or  place  where  the 
house  is  situate.  The  loth  section  of  the  11  Geo.  4  &  1  Will.  4,  c 
64,  enacts,  that  all  penalties  under. that  act,  except  certain  penalties 
not  affecting  the  present  case,  are  to  be  recovered  before  two  justices 
acting  in  petty  sessions,  and  that  they  are  to  be  proceeded  for  within 
three  calendar  months ;  and,  if  the  section  had  stopped  there  the  ju- 
risdiction as  to  such  penalties  would  no  doubt  have  been  in  justices 
having  general  jurisdiction  in  the  place  where  the  offence  was  com- 
mitted. The  section,  however,  proceeds  to  enact,  that  every  person 
licensed  under  that  act  who  should  be  convicted  before  two  justices 
so  acting  (that  is,  acting  in  petty  sessions)  for  the  division  or  place 
in  which  shall  be  situate  the  house  kept,  or  therefore  kept,  by  such 
person,  of  any  offence  against  the  tenor  of  his  license,  or  of  any 
offence  for  which  a  penalty  is  imposed  by  that  act,  should,  unless 


1  Lord  Campbell,  C.  J.,  Wiqhtmak,  J.,  and  Crompton,  J. 
vol.  xviii.  22 
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proof  were,  adduced  of  a  previous  offence,  be  adjudged  guilty  of  a 
first  offence,  and  to  forfeit  and  pay,  &c. ;  and  provisions  then  follow 
as  to  the  adjudication  and  penalty  in  case  of  a  second  or  subsequent 
offence.  Assuming  that  all  penalties  recoverable  before  justices, 
under  the  11  Geo.  4  &  1  Will.  4,  and  under  the  4  &  5  Will  4,  must 
be  recovered  before  justices  of  the  division  or  place  where  the  house 
is  situate,  it  remains  to  be  seen  whether  the  general  words  of  the  3 
&  4  Vict,  apply  to  give  the  justices  of  the  place  where  the  house  for 
which  the  license  is  intended  to  be  obtained  is  situated,  jurisdiction 
to  convict  a  party  who  is  not  licensed,  and  who  may  not  have  any 
house  at  all,  but  who  may  be  a  party  applying  for  a  license  for  ano- 
ther, for  an  offence  committed  out  of  the  general  jurisdiction  of  the 
justices.  We  think  it  impossible  to  apply  the  words  of  the  15th  sec- 
tion of  the  11  Geo.  4  &  1  Will.  4,  which  gives  the  jurisdiction  in  the 
case  of  licensed  persons  according  to  the  locality  of  the  licensed 
house,  to  the  new  offence  created  by  the  3  &  4  Vict  which  offence 
may  be  committed  by  a  person  having  neither  license  nor  house. 
There  may  be  no  house  "  kept,  or  therefore  kept,"  by  the  person  of- 
fending within  that  section,  and  the  offender  may  not  be  a  licensed 
person.  If  the  words  of  the  3  &  4  Vict  are  to  be  construed  as 
meaning  that  the  jurisdiction  shall  be  given  according  to  the  enact- 
ment of  that  part  of  the  15th  section  of  the  11  Geo.  4  &  1  Will.  4, 
which  is  applicable  to  the  case  of  licensed  persons,  there  could  be  no 
such  jurisdiction  in  many  cases,  as,  for  instance,  the  case  of  a  person 
having  neither  house  nor  license,  but  using  a  false  certificate  to  obtain 
a  license  for  another.  We  think  it  would  be  straining  the  words  of 
the  15th  section  of  the  11  Geo.  4  &  1  Will.  4,  to  hold  that  a  juris- 
diction is  given  by  that  enactment  in  the  place  where  the  house  is 
situate  for  which  the  license  is  sought  to  be  obtained.  That  enact- 
ment seems  only  to  apply  to  the  case  of  licensed  persons  keeping  or 
having  kept  a  house ;  and  we  think  that  it  must  either  be  held  that 
there  is  no  jurisdiction  at  all  for  the  recovery  of  the  penalties  in  ques- 
tion, or  else  that  the  later  statute  must  be  held  as  meaning  that  the 
penalties  shall  be  recoverable  under  the  earlier  part  of  the  15th  sec- 
tion of  the  earlier  act,  before  two  justices  acting  in  petty  sessions, 
and  that  the  latter  words  of  the  15th  section  being  confined  to  the 
case  of  licensed  persons,  are  inapplicable  to  the  recovery  of  such 
penalties.  The  two  justices  having  jurisdiction  under  the  earlier 
part  of  the  15th  section  would,  therefore,  be  two  justices  having  juris- 
diction in  the  place  where  the  offence  was  committed,  according  to 
the  general  rule.  Though  great  difficulties  arise  in  this  case  from  the 
legislature  making  provisions  for  new  offences,  by  a  general  reference 
to  the  provisions  of  the  former  statutes  not  strictly  applicable  to  the 
new  offences,  we  think  that  we  shall  best  give  effect  to  the  meaning 
of  both  statutes,  by  holding  that  the  penalty  in  question  might  be  reco- 
vejred  before  two  justices  of  the  place  where  the  offence  was  committed, 
under  the  general  words  of  the  earlier  part  of  the  15th  section  of  the 
11  Geo.  4  &  1  Will.  4,  and  we  think  that,  at  all  events,  the  justices 
who  made  the  present  conviction,  neither  having  general  jurisdiction 
in  the  place  where  the  offence  was  committed,  nor  havfrig  jurisdic- 
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tion  given  them  by  the  latter  words  of  the  15th  section,  had  no  juris- 
diction to  convict  in  this  case,  and,  consequently,  that  this  conviction 
should  be  quashed. 

Coleridge,  J.     This  was  a  case  of  conviction  of  the  defendants, 
under  the  3  &  4  Vict  c.  61,  s.  6,  for  having  made  use  of  a  certificate,  for 
the  purpose  of  obtaining  for  himself  a  license  to  retail  beer  and  cider, 
knowing  a  certain  matter  certified  therein  to  be  false.     The  offence 
was  committed  at  Maidstone,  and  within  the  borough  within  which 
the  magistrates  of  the  same  have  exclusive  jurisdiction;   but  the 
matter  falsely  certified  related  to  the  annual  value  of  a  dwelling-house, 
in  the  parish  of  Nettlestead,  in  the  county  of  Kent  •  The  conviction 
was  by  magistrates  of  the  county  acting  in  the  division  within  which 
that  parish  lies;  and  the  only  question  discussed  before  us  was,  whether 
they  had  jurisdiction,  or  whether  the  jurisdiction  was  not  with  the 
magistrates   of  the   borough.     By  the  19th  section  of   the  act,  all 
penalties  and  forfeiture,  except  where  otherwise  directed,  are  to  be 
sued  for,  recovered,  mitigated,  and  applied  in  the  same  manner  and 
by  the  same  means  as  the  penalties  imposed  by  the  1  Will.  4,  c.  64, 
and  the  4  &  5  Will.  4,  c.  85.     The  latter  of  these  two  acts  refers  us 
to  the  former,  and  the  material  section  in  this  is  the  15th,  by  which  it 
enacted  that  all  penalties  under  it,  except  that  for  selling  beer  by  any 
person  not  duly  licensed,  shall  and  may  be  recovered  before  two  jus- 
tices acting  in  petty  sessions ;   and  that  every  such  penalty  shall  be 
proceeded  for  within  three  calendar  months  next  after  the  commission 
of  the  offence,  and  every  person  licensed  under  this  act,  who  shall  be 
convicted  before  two  justices  so  acting  in  and  for  the  division  or  place 
in  which  shall  be  situated  the  house  kept,  or  theretofore  kept,  by  such 
person,  of  any  offence   against  the  tenor  of  his  license,  or  of  any 
offence  for  which  any  penalty  is  imposed  by  this  act,  shall  be  liable  to 
penalties  as  after  specified  in  the  section.    The  excepted  penalty  for 
selling  beer  without  a  license  is  made  recoverable  under  the  Excise 
Laws,  and  may  be  left  out  of  our  present  consideration.     It  was 
argued  for  the  defendant,  that,  omitting  this  exception,  the  section 
included  two  classes  of  offences,  the  penalties  for  which  were  reco- 
verable before  magistrates  in  petty  sessions.     The  first  general,  where 
the  locality  of  jurisdiction  was  not  mentioned,  and  therefore,  it  would, 
according  to  the  general  rule,  be  determined  by  the  place  where  the 
offence  was  committed ;  the  second  restricted  to  the  case  of  a  licensed 
person  charged  with  any  offence  against  the  tenor  of  his  license,  or  any 
offence  for  which  a  penalty  is  imposed  by  the  act,  in  which  cases  the 
jurisdiction  was  determined  by  the  division  or  place  in  which  was , 
situate  the  house  kept,  or  theretofore  kept,  by  such  person.     This 
argument,  however,  labors  under  two  difficulties  :  first,  that  with  the 
exception  specially  mentioned  of  selling  beer  without  a  license,  the 
statute  appears  to  contemplate  no  penalties  as  recoverable  except  from 
licensed  persons ;  and,  secondly,  that  if  the  section  be  broken  in  two, 
as  suggested,  no  time  is  limited,  within  which  the  penalties  recover- 
able under  the  second  part  are  to  be  recovered ;  so  that  there  seems 
no  ground  for  the  division  supposed,  and  if  there  be  no  such  division, 
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then  the  provisions  which  determine  the  locality  of  jurisdiction 
must  apply  to, all  the  penalties  recoverable  before  magistrates.  Now, 
although  there  are  no  words  directly  enacting  that  these  shall  be 
recovered  before  justices  acting  in  petty  sessions  in  and  for  the 
division  or  place  in  which  the  house  is  or  has  been  kept,  yet  the  lan- 
guage used,  clearly  though  indirectly,  enacts  that  they  must  be  so 
recovered ;  and  this  is  a  very  reasonable  provision,  easily  applicable  in 
the  case  of  licensed  persons,  because  the  possession  of  a  license  in- 
volves the  keeping,  or  having  kept,  a  house  wherein  it  is  to  be  or  has 
been  exercised.  There  is  nothing  inconsistent  with  this  in  the  earlier 
part  of  the  section,  in  which  nothing  is  said  as  to  locality  of  juris- 
diction :  that  part  merely  provides  that  the  penalties  must  be  reco- 
vered before  justices,  as  opposed  to  Excise  Commissioners,  and  speci- 
fies the  requisite  number  of  justices,  and  the  time  within  which  they 
must  be  recovered,  and  then  the  section  proceeds  to  mention  the 
locality  of  jurisdiction.  I  should  have,  therefore,  no  difficulty  at  all  in 
deciding  the  place  if  the  present  offence  were  one  committed  under 
this  act.  The  difficulty  undoubtedly  is  in  applying  a  provision,  which 
clearly  contemplates  offenqps  committed  by  persons  keeping  or  having 
kept,  a  house,  to  a  case  which  will  often  arise  where  no  house  is  or 
has  been  kept  The  offence  described  in  the  3  &  4  Vict  c.  61,  s.  6, 
must  always  be  committed  for  the  purpose  of  obtaining  or  enabling 
another  to  obtain  a  license.  He  who  commits  it  for  the  purpose  of  ob- 
taining one  may  have  kept  no  house  before,  but  only  be  about  to  keep 
one.  He  who  does  it  to  enable  another  to  obtain  one  may  not  even 
contemplate  the  keeping  a  house.  If,  however,  we  abandon  the  direo 
tions  given  by  the  1  Will.  4,  c.  64,  we  have  nothing  to  guide  us,  that  sta- 
tute giving  jurisdiction  only  to  justices  within  the  particular  division 
in  which  the  house  is  kept ;  and  it  should  be  observed  that  the  princi- 
ple on  which  that  statute  proceeds  does  admit  of  a  sufficiently  satis- 
factory application  to  the  present  case,  for  the  certificate  spoken  of 
must  always  be  one  which  has  reference  to  a  house  in  which  the 
license  sought  for  is  intended  to  be  used,  its  occupation,  its  rent,  its 
rating,  or  its  value.  Thus,  in  the  case  before  us,  the  false  certificate 
which  was  produced  by  the  defendant  related  to  the  annual  value  of 
a  house  occupied  by  him  in  Nettlestead,  in  respect  of  which  he  was 
desirous  to  obtain  a  license.  It  seems  but  reasonable  that  the  justices, 
who  would  have  control  and  inspection  over  him  after  he  should  ob- 
tain the  license,  should  also  have  the  jurisdiction  to  punish  an  offence 
committed  in  order  to  obtain  it  The  case,  I  admit,  is  not  entirely 
free  from  difficulty ;  but  upon  the  whole,  on  the  grounds  1  have  stated, 
my  strong  impression  is,  that  the  magistrates  who  imposed  the  penalty 
had  jurisdiction,  and  consequently,  that  their  conviction  should  be 
affirmed. 

Conviction  quashed. 
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May  28,  1853. 

Licensing'  Act,  9  Geo.  4,  c.  61  —  Keeping  Public-houses  open  on  Sun- 
days —  Usual  Hours  of  Divine  Service. 

Divine  service  on  Sundays  was  celebrated  in  the  parish  church  of  N.  P.,  commencing  at  six, 
P.  B£,  and  terminating  about  eight,  P.  M.  The  only  other  service  in  the  parish  church  on 
Sundays  was  in  the  morning.    This  practice  had  continued  from  1836 : — 

Held,  that  the  words  "  usual  hours  of  afternoon  divine  service,"  in  the  form  of  license  given 
in  the  schedule  to  the  9  Geo.  4,  c.  61,  referred  to  the  usual  hours  for  the  celebration  of 
divine  service  in  the  afternoon  as  commonly  understood,  and  therefore  that  a  publican  was 
not  liable  to  a  penalty,  under  the  21st  section  of  the  act,  for  an  offence  against  the  tenor 
of  his  license  in  keeping  his  house  open  between  the  hours  of  six  and  eight,  P.  M.,  service 
performed  during  those  hours  being  evening  service,  and  not  afternoon  service. 

This  was  an  appeal  against  a  conviction  of  two  justices  for  keep- 
ing open  a  public-house  during  the  usual  hours  of  the  afternoon 
divine  service  in  the  parish  church  of  Newport  PagnelL  The  session 
quashed  the  conviction,  subject  to  the  following  case : —  The  appel- 
lant, Mark  Cross,  of  Newport  Pagnell,  in  the  county  of  Bucks,  licensed 
victualler,  was  on  the  24th  November,  1852,  convicted  by  Matthew 
Knapp,  Esq.,  and  others,  justices  of  the  peace  acting  in  and  for  the 
three  hundreds  of  Newport,  in  the  said  county,  for  that  he,  the  said 
Mark  Cross,  on  Sunday,  the  7th  November,  1852,  at  Newport  Pagnell 
aforesaid,  being  then  and  there  a  person  licensed  to  sell  exciseable 
liquors  by  retail,  under  and  by  virtue  of  the  9  Geo.  4,  c.  61,  intituled 
"  An  Act  to  regulate  the  granting  of  Licenses  to  Keepers  of  Inns, 
Alehouses,  and  Victualling  Houses  in  England,"  did  then  and  there, 
during  the  usual  hours  of  the  afternoon  divine  service  in  the  church 
of  the  parish  of  Newport  Pagnell  on  Sundays,  in  which  parish  the 
house  of  the  said  Mark  Cross  was  and  is  situated,  keep  open  bis  said 
house  for  the  reception  of  persons  not  being  travellers,  against  the 
tenor  of  the  license  so  to  him,  the  said  Mark  Cross,  granted  as  afore- 
said, and  against  the  form  of  the  statute,  &c.,  whereby  the  said 
Mark  Cross  has  forfeited,  &c.  Against  this  conviction  the  said 
Mark  Cross  appealed  to  the  quarter  sessions,  on  the  grounds, 
inter  alia,  that  he  did  not,  as  in  the  conviction  alleged,  keep 
open  his  house  on  the  day  named  during  the  usual  hours  of  afternoon 
divine  service  in  the  church  of  Newport  Pagnell,  and  because  at  the 
hour  of  six  o'clock  in  the  night  of  Sunday,  the  aforesaid  7th  Novem- 
ber, the  usual  hours  of  afternoon  divine  service  had  passed  and  ter- 
minated. At  the  trial  of  the  appeal  it  appeared  that  the  appellant  was 
the  landlord  of  a  public-house  in  the  parish  of  Newport  Pagnell,  and 
that  on  Sunday,  the  7th  November,  1852,  at  half  past  six  o'clock,  P. 
M.,  his  house  was  opened  for  the  reception  of  customers.    At  the  time 
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of  the  passing  of  the  9  Geo.  4,  c.  61,  two  services  used  to  be  per- 
formed in  Newport  Pagnell  Church  on  a  Sunday,  one  commencing 
at  eleven  o'clock,  A,  M.,  and  the  other  commencing  at  three,  P.  M., 
and  terminating  about  five,  P.*M. ;  and  this  continued  to  be  the 
case  until  the  year  1836,  when  the  present  vicar  accepted  the 
appointment  of  chaplain  to  the  Newport  Pagnell  Poor-Law  Union. 
After  he  was  so  appointed,  he  performed  three  services  in  the  course 
of  the  Sunday  —  the  first  at  the  parish  church,  commencing  at  eleven, 
A.  M. ;  the  second  at  the  workhouse,  for  the  inmates  and  officers  of 
the  Union,  commencing  at  two,  P.  M. ;  and  the  third  at  the  parish 
church,  commencing  at  six,  P.  M.,  and  terminating  about  eight,  P.  M. 
The  three  o'clock  service  at  the  parish  church  was  discontinued,  and 
notice  of  such  discontinuance,  and  of  the  commencement  of  the  six 
o'clock  service,  was  publicly  given  in  the  church.  This  state  of  things 
has  continued  until  the  present  time.  The  question  for  the  opinion 
of  the  Court  is,  whether  the  divine  service  in  the  parish  church  of 
Newport  Pagnell,  which  commenced  at  six  o'clock,  P.  M.,  and  ter- 
minated about  eight  o'clock,  P.  M.,  upon  Sunday,  the  7th  November 
aforesaid,  was  an  afternoon  divine  service  within  the  meaning  of  the 
aforementioned  statute.  If  the  Court  are  of  opinion  that  it  was,  then 
the  order  of  quarter  sessions  is  to  be  set  aside,  and  the  conviction  of 
the  said  appellant  by  the  said  justices  is  to  be  held  good ;  but  if  the 
Court  are  of  a  contrary  opinion,  then  the  order  of  quarter  sessions 
quashing  the  aforesaid  conviction  is  to  stand  confirmed.  By  the  9 
Geo.  4,  c.  61,  s.  13,  every  license  granted  under  the  authority  of  that 
act  is  to  be  according  to  the  form  in  the  schedule  marked  (C),  which 
contains  a  proviso,  that  the  person  to  whom  the  license  is  granted 
u  do  not  keep  open  his  (or  her)  house,  except  for  the  reception  of  tra- 
vellers, nor  permit  or  suffer  any  beer  or  other  exciseable  liquor  to  be 
conveyed  from  or  out  of  his  (or  Tier)  premises,  during  the  usual  hours 
of  the  morning  and  afternoon  divine  service  in  the  church  or  chapel 
of  the  parish  or  place  in  which  his  (or  her)  house  is  situated,  on  Sun- 
days, Christmas-day,  or  Good  Friday,  but  do  maintain  good  order 
and  rule  therein."  And  by  the  21st  section  certain  penalties  are 
given  for  "  any  offence  against  the  tenor  of  the  license,"  upon  convio 
tion  before  two  justices. 

Badeley,  in  support  of  the  conviction.  The  statute  does  not  specify 
any  particular  hours  during  which  licensed  houses  are  to  be  kept  shut, 
but  speaks  only  of  "  the  usual  hours  of  morning  and  afternoon  divine 
service ; "  and  as  since  1836,  service  has  been  performed  in  the  church 
of  this  parish  from  six  P.  M.  till  about  eight  P.  M.,  these  must  be  taken 
to  be  the  usual  hours  of  afternoon  divine  service  in  Newport  PagnelL 
The  legislature,  by  speaking  of  the  afternoon  service,  clearly  referred  to 
the  service  which  in  the  Prayer  Book  and  Act  of  Uniformity  is  called 
"evening  service.'1  The  hours  of  divine  service  vary  in  different 
parishes,  without  any  method  or  order  whatever.  *  The  object  of  the 
enactment  was  to  prevent  unseemly  disorders  which  might  arise  if 
public-houses  were  kept  open  during  those  particular  hours,  and  also 
to  hold  out  an  additional  inducement  to  persons  to  attend  the  church ; 


COURT  OF  QUEEN'S  BENCH,  1852-53.    259 

Begina  v.  The  Justices  of  Buckinghamshire. 


and  although  it  may  be  said,  that  as  this  is  a  penal  statute  it  must  be 
construed  strictly,  yet  it  must  be  so  construed  as  to  carry  out  the  pur* 
poses  for  which  it  was  passed.  (Bac.  ab.,  "  Statute,"  T.  7).  And  in 
Rex  v.  The  Inhabitants  of  Hodnett,  (1  T.  R.  96,)  Buller,  J.,  said,  «  It 
is  not  true  that  the  Court,  in  the  exposition  of  penal  statutes  are 
to  narrow  the  construction.  We  are  to  look  \o  the  words  in 
the  first  instance,  and  when  they  are  plain  we  are  to  decide  on 
them."  Now,  supposing  this  was  a  question  of  strict  construction 
upon  the  meaning  of  the  words  "  afternoon  "  and  "  evening,"  the  rule 
of  law  would  be,  that  where  the  intention  of  the  legislature  is  so 
clear,  it  must  have  effect  given  to  it ;  and  in  this  case  the  construc- 
tion would  be  such  as  to  promote  good  order  in  the  parish ;  for  which 
purpose  it  can  make  no  difference  whether  the  service  is  at  one  hour 
or  another.  The  intention  of  the  legislature,  and  the  principle  and 
policy  of  the  act,  apply  without  reference  to  time.  The  afternoon 
includes  any  period  of  the  day  between  noon  and  midnight. 


Brendergast  and  Power,  contr&,  were  not  called  upon. 

Lord  Campbell,  C.  J.  This  is  an  extremely  important  case.  If 
we  were- to  give  effect  to  the  argument  of  Mr.  Badeley,  this  very  use- 
ful enactment  might  make  it  penal  for  £  landlord  to  open  his  house, 
or  to  sell  beer  for  the  supper  of  a  laboring  man,  at  any  time  before 
eight  o'clock  in  the  evening,  or  even  before  midnight,  on  a  Sunday,  if 
what  is  called  "  evening  service  "  happened  to  be  celebrated  during 
those  hours.  I  do  not  think  such  was  the  intention  of  the  legislature. 
It  is  most  properly  enacted,  as  a  condition  of  the  license,  that  the 
party  to  whom  it  is  granted  shall  not  open  his  house,  "  except  for  the 
reception  of  travellers,  nor  permit  or  suffer  any  beer,  &c.,  to  be  con* 
veyed  from  or  out  of  his  premises,  during  the  usual  hours  of  the 
morning  and  afternoon  divine  service  in  the  church  or  chapel  of  the 
parish  in  which  his  house  is  situated,  on  Sundays,  Christmas-day,  or 
Good  Friday."  Now,  this  is  a  most  useful  enactment,  and  I  should 
be  happy  to  carry  it  out ;  but  I  think  the  legislature  has  used  the 
language  most  cautiously,  expressly  intending  to  limit  the  time,  dur- 
ing which  public-houses  are  to  be  kept  closed,  to  what  are  generally 
considered  the  usual  hours  of  divine  service.  I  am  of  opinion  that 
the  quarter  sessions  rightly  came  to  the  conclusion,  in  this  case,  that 
from  six  till  eight  o'clock  are  not  to  be  considered  the  usual  hours  of 
afternoon  divine  service.  It  has  been  properly  observed  that  neither 
in  the  Prayer  Book  nor  in  the  Act  of  Uniformity  is  any  time  fixed 
for  the  morning  or  evening  service.  Since  the  Reformation  we  have 
had  only  morning  and  evening  service.  It  is  not  enacted  that  it  shall 
be  penal  for  a  publican  to  opeif  his  house  during  the  celebration  of 
morning  or  evening  service,  but  during  the  usual  hours  of  morning 
and  afternoon  divine  service.  When  the  act  passed,  the  usual  hours 
of  divine  service  were  in  that  part  of  the  day  which  is  popularly  called 
u  afternoon,"  although,  in  strictness,  the  word  "  afternoon "  might 
include  any  time  from  midday  to  midnight  We  all  know  what  is 
meant  by  "  afternoon  church "  and  "  evening  church ; "   and  these 
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terms  were  well  known  at  the  time  tbe  act  of  parliament  passed  I 
must  take  notice  of  that.  Then  was  this  the  afternoon  divine  service 
of  Newport  Pagnell  ?  I  think  it  was  the  evening  divine  service,  and 
could  not,  therefore,  be  the  usual  hours  of  afternoon  service.  It  was 
not  the  intention  of  the  legislature  to  give  to  every  incumbent  the 
power  to  shut  out  the  working  classes  from  public-houses  at  any  time 
he  might  choose,  whereby  the  comfort  of  the  parishioners  might  be 
very  much  impaired.  This  was  not  an  opening  of  the  house  during 
the  usual  hours  of  afternoon  divine  service,  and  the  order  of  sessions 
should,  therefore,  be  confirmed. 

Erle,  J.1  The  question  appears  to  me  to  be,  whether  these  were 
the  usual  hours  for  afternoon  divine  service  in  Newport  Pagnell. 
Then  what  is  the  afternoon  ?  The  afternoon  may  be  any  time  from 
midday  to  midnight,  or  a  portion  of  that  period,  the  evening  being 
another  portion.  I  think  it  was  intended  to  prohibit  the  opening  of 
public-houses  during  the  afternoon  service  in  its  generally  understood 
sense,  as  distinguished  from  the  evening  service.  The  afternoon  ser- 
vice was  at  the  workhouse,  and  the  evening  service  in  the  parish 
church. 

Crompton,  J.  We  are  asked  to  alter  the  words  of  this  act  of  par* 
liament,  and  to  read  "  afternoon  "  as  "  evening "  service.  What  is 
called  "  evening  service  "  may  be  celebrated  either  in  the  afternoon  or 
evening,  but  here  is  meant  the  usual  hours  in  the  afternoon  of  the 
evening  service  when  performed  in  the  afternoon.  If  performed  in 
the  evening,  then  it  is  evening  service.  In  one  sense  the  evening  is 
after  noon,  but  this  statute  means  the  evening  service  when  performed 
in  the  afternoon. 

Order  of  sessions  confirmed. 


Regina  v.  The  Inhabitants  of  St.  Ann,  Blackfriars,  London.2 

• 

Pauper  Lunatic  —  Lrremoveability —  Unemancipated  Child — 9  Sf  10 

Vict.  c.  66,  ss.  1,  3. 

May  28, 1853. 

An  unemancipated  child  cannot  acquire  irremorability,  under  stat,  9  &  10  Vict  c.  66,  ss.  1, 
S,  by  residence  after  the  age  of  sixteen,  in  a  pariih  from  which  its  father  is  removable: 
though  the  father  had  been  irremovable,  and  lgst  his  irremoYability  after  the  child  attained 
the  age  of  sixteen. 

On  appeal  against  an  order  of  two  justices  for  the  city  of  London, 


*  Coleridge,  J.,  was  sitting  at  Nisi  Priufl,  in  London. 
* 17  Jar.  576. 
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adjudging  the  last  legal  settlement  of  a  lnnatic  pauper  to  be  in  the 
parish  of  St  Ann,  Blackfriars,  in  the  city  of  London,  and  ordering 
the  treasurer  of  the  guardians  of  the  poor  of  the  city  of  London 
Union  to  pay,  on  behalf  and  on  account  of  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  St  Ann,  Blackfriars,  unto  the 
treasurer  of  the  guardians  of  the  poor  of  the  East  London  Union, 
for  and  on  behalf  of  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  St  Botolph  Without,  Bishopsgate,  in  the  said  city, 
certain  moneys  for  the  past  maintenance  of  the  said  lunatic  pauper, 
and  divers  other  sums  of  money,  the  sessions  confirmed  the  order, 
subject  to  a  case  for  the  opinion  of  this  court.  This  was  an  appeal 
against  an  order  of  two  justices  of  the  peace  of  the  city  of  London, 
made  on  the  11th  September,  1852,  respecting  one  Isabella  Elizabeth 
Fribbins,  a  lunatic,  who,  on  the  31st  July,  1852,  had  been  removed 
to,  and  was  then  and  thenceforward  confined  in,  a  house  duly  licensed 
for  the  reception  of  lunatics  at  Camberwell,  in  the  county  of  Surrey, 
adjudicating  the  settlement  of  the  said  Isabella  Elizabeth  Fribbins 
to  be  in  the  parish  of  St  Ann,  Blackfriars,  in  the  city  of  London, 
and  also  ordering  the  overseers  of  the  poor  of  the  said  Parish  of  St 
Ann,  Blackfriars,  to  pay  to  the  treasurer  of  the  guardians  of  the  East 
London  Union  the  several  sums  of  1/.  18s.  and  3/.  1*%  5d.  making  in 
the  whole  4/.  195.  5d.}  being  the  expenses  incurred  in  and  about  the 
examination  of  the  said  lunatic,  and  of  her  conveyance  to  the  said 
licensed  house,  and  moneys  paid  on  account  of  her  lodging,  main- 
tenance, medicine,  clothing,  and  care  incurred  within  twelve  months 
from  the  date  of  the  said  order;  and  also  unto  Messrs.  Aubin  &  Co., 
of  Camberwell,  the  proprietors  of  the  said  licensed  house  for  the 
reception  of  lunatics,  weekly,  the  sum  of  12*.,  for  the  future  lodging, 
maintenance,  medicine,  clothing,  and  care  of  the  said  lunatic,  during 
so  long  a  time  as  the  said  lunatic  should  remain  confined  in  the  said 
licensed  house.  The  father  of  the  pauper,  in  the  year  1840,  had 
acquired  a  settlement  in  the  appellant  parish  by  renting  a  tenement 
and  payment  of  rates,  and  had  gained  no  settlement  subsequently, 
bat  he  had  resided  for  more  than  five  years  continuously,  up  to  the 
20th  October,  1847,  in  the  respondent  parish,  so  as  to  have  then 
become  irremovable  if  he  had  not  afterwards  voluntarily  quitted  the 
respondent  parish.  The  pauper,  Isabella  Elizabeth  Fribbins,  had 
resided  with  her  parents,  as  part  of  the  family,  in  the  respondent 
parish,  for  more  than  five  years  next  before  the  20th  October,  1847, 
at  which  date  she  was  of  the  age  of  fifteen  years.  At  that  period 
she  became  chargeable  to  the  respondent  parish,  (her  parents  not 
being  then  chargeable,)  and  ehe,  being  of  weak  mind,  and  subject  to 
epileptic  fits,  was  then  taken  into  the  workhouse  of  the  respondent 
parish,  and  continued  therein  until  she  became  lunatic,  upon  which 
she  was,  on  the  31st  July,  1852,  duly  removed  to  the  said  licensed 
lunatic  asylum,  where  she  remained  confined  when  the  order  appealed 
against  was  made,  she  being  then  under  the  age  of  twenty-one  years. 
The  pauper  was  unemancipated  and  unmarried,  and  had  never  done 
any  act  to  gain  a  settlement,  and  had  no  other  settlement  than  that 
in  the  appellant  parish,  derived  to  her  from  her  father.  .  After  the  said 
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pauper  had  been  taken  into  the  workhouse  of  the  respondent  parish* 
in  October,  1847,  her  father  continued  to  reside  in  the  same  way  in 
the  respondent  parish  until  the  year  1849,  when  he  left  the  respondent 
parish,  and  ceased  to  reside  in  it,  and  removed  into  the  parish  of  St. 
Leonard,  Shoreditch,  in  which  parish  he  was  resident  when  the  order 
appealed  against  was  made.  It  was  admitted,  on  the  part  of  the 
appellants,  that  the  pauper  had  a  derivative  settlement  by  parentage 
in  their  parish,  as  above  set  out;  but  it  was  contended  by  them, 
that  under  stat.  12  &  13  Vict.  c.  103,  the  cost  and  expenses  incurred 
for  the  removal  and  maintenance  of  the  lunatic  pauper  should  be 
borne  by  the  common  fund  of  the  East  London  Union,  comprising 
the  respondent  parish,  notwithstanding  that  her  father  had  ceased  to 
reside  in  the  respondent  parish  about  three  years  before  the  order 
appealed  against  was  made.  The  respondents  argued,  that,  notwith- 
standing stat.  12  &  13  Vict  c  103,  the  order  appealed  against  was 
good  and  valid  in  law.  The  court  of  quarter  sessions  thought  (the 
derivative  settlement  by  parentage  being  admitted)  that,  under  the 
above  circumstances,  the  expenses  and  maintenance  were  properly 
charged  against  the  appellant  parish,  and  confirmed  the  order.  If 
the  Court  of  Queen's  Bench  shall  be  of  opinion  that  the  view  of  the 
sessions  was  incorrect,  the  order  appealed  against  and  the  order  of 
sessions  are  to  be  severally  quashed,  or,  otherwise,  they  are  to  be  con- 
firmed.    The  case  was  argued  by 

Pashley,  (F.  Russell  was  with  him,)  in  support  of  the  order  of 
sessions.  The  lunatic  pauper,  being  unemancipated,  lost  her  irremov- 
ability from  the  respondent  ^parish  at  the  time  of  her  father  leaving 
that  parish.  Her  father,  at  the  date  of  the  order,  was  not  residing  in 
the  respondent  parish ;  and  had  he  been  resident  there,  and  charge- 
able, he  would  have  been  removable  to  the  parish  of  St,  Ann, 
Blackfriars.  -  Therefore,  the  order  made  under  sect.  5  of  stat.  12  & 
13  Vict  c.  1X)3,  was  properly  made.  The  lunatic  pauper  never  having 
been  emancipated,  she  followed  her  father's  removability,  and  was 
not  irremovable  when  she  was  sent  to  the  lunatic  asylum.  She  is 
not  within  sect  5  of  stat  12  &  13  Vict  c.  103,  because  if  not  a 
lunatic  she  would  have  been  removable  as  much  as  her  father.  The 
family  of  the  father  cease  to  reside  in  a  parish  when  the  father  ceases 
to  reside  there.  Regina  v.  Llanely,  15  Jur.  510 ;  s.  c.  4  Eng.  Rep, 
315 ;  Regina  v.  Stapleton,  17  Jur.  549 ;  s.  c.  post,  p.  300.  Eman- 
cipation does  not  take  place  unless  some  relation  is  contracted  which 
is  inconsistent  with  the  continuance  of  the  parental  control.  Rex  v. 
Wilmington,  5  B.  &  Al.  525.     [He  was  then  stopped.] 

Huddlestan,  contra.  By  sect.  5  of  stat.  12  &  13  Vict  c.  103,  the 
expense  of  the  maintenance  of.  a  lunatic  pauper,  who,  if  not  a  lunatic, 
would  have  been  exempt  from  removal  by  stat  9  &  10  Vict  c.  66,  is 
chargeable  on  the  Union.  By  sect  56  of  stat  4  &  5  Will.  4,  c.  76,  all 
relief  given  to  a  child  under  sixteen  shall  be  considered  as  given  to 
the  father  of  the  child ;  and,  therefore,  the  relief  given  to  the  lunatic 
pauper  after  October,  1848,  when  she  attained  the  age  of  sixteen 
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years,  would  be  considered  as  given  to  her.  But  at  the  date  of  the 
order,  the  lunatic  pauper  had  resided  more  than  five  years  in  the 
respondent  parish,  excluding  the  period  during  which  she  received 
relief,  viz.,  from  October,  1847,  to  July,  1862. 

[Lord  Campbell,  C.  J.  The  lunatic  pauper  would  have  followed 
the  settlement  of  her  father,  if  he  had  acquired  one.  You  say  that 
an  unemancipated*  child  may  be  irremovable,  though  the  parent  is 
removable  ?] 

Yes ;  the  proviso  in  sect.  1  of  stat.  9  &  10  Vict  c.  66,  is,  that  when- 
ever any  person  has  a  wife  or  children  having  no  other  settlement 
than  his,  such  wife  or  children  shall  be  removable  whenever  he  is 
removable,  and  shall  not  be  removable  when  he  is  not  removable ; 
but  sec.  3,  which  enacts  that  no  child  under  sixteen,  residing  with  his 
or  \er  father,  shall  be  removed  in  any  case  where  the  father  could  not 
be  removed,  shows  that  if  the  child  is  more  than  sixteen  it  might  be 
removed  ;  and  defines  the  word  "  child,"  in  sect.  1,  to  be  a  child  under 
the  age  of  sixteen. 

[Lord  Campbell,  C.  J.  Irremovability  is  not  acquired  by  virtue 
of  sect.  3.] 

The  residence  of  a  child  in  its  own  right  may  be  coupled  with  a 
residence,  while  it  is  unemancipated,  in  its  father's  family.  Regina  v. 
Glossop,  12  Q.  B.  117 ;  12  Jur.  1071. 

[Lord  Campbell,  C.  J.  If  the  lunatic  pauper  had  been  uneman- 
cipated, the  two  periods  of  residence  would  have  coalesced.] 

Pashley^  in  reply.  The  3d  section  of  stat.  9  &  10  Vict.  c.  66,  is  spe- 
cial, referring  to  children  under  the  age  of  sixteen,  whether  legitimate 
or  illegitimate ;  and,  therefore,  sect.  1  is  general.  The  principle  on  which 
all  the  cases  relating  to  the  removal  of  children  have  been  decided, 
is  to  prevent  the  separation  of  parent  and  child  under  twenty-one. 

[Erle,  J.  Suppose  a  child  above  sixteen  becomes  chargeable,  and 
the  father  does  not?]  • 

Sect  56  of  stat  4  &  5  Will.  4,  c.  76,  which  provides  for  that  case, 
does  not  alter  the  position  of  the  child  ;  the  object  of  it  was  to  make 
a  person,  whose  child  became  chargeable,  subject  to  the  vagrant 
laws. 

[Erle,  J.  Before  the  statute,  an  unemancipated  child,  living  with 
its  father  after  the  age  of  twenty-one,  derived  a  new  settlement  from 
its  father ;  that  gives  a  meaning  to  the  enactment] 

Lord  Campbell,  C.  J.  The  question  has  been  properly  reduced 
to  this,  whether  the  pauper  had  acquired  a  status  of  irremovability 
in  the  parish  of  St  Ann,  Blackfriars,  when  she  was  sent  to  the  lunatic 
asylum.  I  am  of  opinion  that' she  had  not.  At  that  time  she  was 
unemancipated,  and  her  father  had  not  acquired  irremovability,  be- 
cause, though  he  had  formerly  resided  five  years  in  the  parish,  he  left 
it  and  returned,  but  had  not  again  resided  in  it  for  five  years.  Then, 
the  father  of  an  unemancipated  child  being  removable,  can  the  une- 
mancipated child  be  irremovable?  I  think  not;  because,  by  the 
proviso  of  sect  1  of  stat  9  &  10  Vict  c.  66,  whenever  any  person 
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shall  have  a  wife  or  children  having  no  other  settlement  than  his  or 
her  own,  such  wife  or  children  shall  be  removable  whenever  he  or 
she  is  removable,  and  shall  not  be  removable  when  he  or  she  is  not 
removable.  That  provision  exactly  meets  this  case,  unless  it  is 
qualified  by  what  follows,  because  the  lunatic  pauper  was  part  of  her 
father's  family,  and  the  father  being  removable,  she  was  removable 
also.  The  third  section  only  extends  the  proviso  in  sect.  1  to  certain 
cases  where  the  child  would  not  follow  the  settlement  of  his  father, 
as  in  the  case  of  a  stepfather  or  reputed  father ;  it  does  not  limit  the 
meaning  of  the  word  "  children  "  in  the  proviso  in  sect  1,  which, 
therefore,  remains  in  full  force.  With  regard  to  chargeability,  that  is 
explained  by  my  brother  Erie.  Therefore  the  order  of  sessions  will 
be  confirmed. 

Erle,  J.1  The  question  is,  whether  the  costs  of  the  maintenance 
of  the  lunatic  pauper  shall  be  charged  to  the  parish  of  settlement  or 
to  the  union.  That  depends  on  whether  the  lunatic  pauper  had  ac- 
quired the  status  of  irremovability  at  the  time  of  becoming  charge- 
able in  the  parish  from  which  she  was  removed.  I  am  of  opinion 
she  had  not  She  was  an  unemancipated  child,  and  part  of  her 
father's  family.  The  1st  section  of  stat  9  &  10  Vict  c.  66,  which 
creates  the  status  of  irremovability,  has  a  proviso,  which,  to  my 
mind,  in  terms,  says  that  an  unemancipated  child  of  a  removable 
father  shall  not  acquire  irremovability.  The  case  might  be  tried  ia 
this  way.  According  to  the  contention  for  the  appellants,  a  child  of 
seventeen  years  might  acquire  irremovability  under  the  same  circum- 
stances under  which  a  child  of  sixteen  would  be  removable.  There 
are  many  provisions  of  the  Poor  Law  Acts  which  point  to  the  age 
of  sixteen  as  that  at  which  a  child  may  maintain  itself.  Sect  3  is 
an  extension  of  the  proviso  in  sect  1 ;  but  there  is  no  general  enact- 
ment that  an  unemancipated  child  shall  cease  to  have  the  privilege 
whicl}  she  had  before. 

Crompton,  J.    I  am  of  the  same  opinion.    There  may  be  a  diffi- 
culty where  the  child  is  illegitimate. 

Order  of  sessions  confirmed. 


1  Coleridge,  J.,  was  at  the  sittings  in  London. 
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The  Churchwardens  and  Overseers  of  Heston,  appellants,  v.  The 
Churchwardens  and  Overseers  of  St.  Bride,  respondents.1 

January  28, 1853. 

Lunatic  Pauper  —  Order  of  Maintenance  —  Prior  Order  of  Removal 

quashed — Estoppel. 

A  prior  order  of  remoral  quashed  on  appeal  upon  the  question  of  settlement  is  conclusiTO 
evidence  between  the  same  parties  that  the  pauper  was  not  then  settled  in  the  parish  to 
which  he  was  ordered  to  be  removed,  whether  the  subsequent  inquiry  be  for  the  adjudica- 
tion of  the  settlement  and  maintenance  of  a  lunatic  under  the  8  &  9  Viet  a  126,  s.  58,  or 
sua  ordinary  case  of  removal  of  the  pauper. 

An  order,  removing  X  S.  from  A.  to  B.,  founded  on  a  birth  settlement  in  1804,  was  made  on 
the  7th  of  February,  1852.  This  order  was  quashed  on  appeal  upon  the  merits.  In  Octo- 
ber, 1852,  J.  S.  being  then  confined  in  a  lunatic  asylum,  an  order  adjudicating  his  settle- 
ment to  be  in  B.,  ana  ordering  B.  to  pay  the  costs  of  his  maintenance,  was  obtained  by  A., 
founded  on  a  settlement  acquired  by  J.  S.  in  B.,  in  1831 :  — 

Hdd,  that  the  prior  decision  estopped  A.  from  obtaining  the  latter  order. 

• 

By  an  order,  dated  the  9th  of  October,  1852,  under  the  hands  and 
seals,  of  two  justices,  of  the  peaee  for  the  city  of  London,  the  place 
of  the  last  legal  settlement  of  W.  Tanner,  a  pauper  lunatic,  confined 
in  the  Caraberwell  House  Lunatic  Asylum,  was  adjudged  to  be  in 
the  parish  of  Heston,  in  the  county  of  Middlesex,  and  the  church- 
wardens and  overseers  of  that  parish  were  ordered  to  pay  to  the 
churchwardens  and  overseers  of  St.  Bride,  in  the  city  of  London, 
certain  sums  for  the  maintenance,  &&,  of  the  said  lunatic 

Notice  of  appeal  having  been  duly  given  against  the  said  order,  a 
case  was  by  consent  and  by  order  of  Coleridge,  J.,  stated  for  the 
opinion  of  this  court,  which  set  forth  the  following  facts :  — 

By  an  order  dated  the  7th  of  February,  1852,  under  the  hands  and 
seals  of  two  justices  of  the  peace  for  the  city  of  London,  the  place 
of  the  last  legal  settlement  of  Harriet  Tanner  and  her  five  children 
-was  adjudged  to  be  in  the  said  parish  of  Heston,  and  the  said  Harriet 
Tanner  and  her  five  children  were  ordered  to  be  removed  from  the 
•aid  parish  of  St  Bride,  to  the  said  parish  of  Heston.  The  statement 
of  the  grounds  of  removal,  including  the  particulars  of  settlement 
relied  on  in  support  thereof,  which  accompanied  the  last- mentioned 
order,  were  then  set  out  From  these  it  appears  that  Harriet  Tanner 
and  her  children  were  removed  as  the  wife  and  children  of  the  said 
W.  Tanner,  (the  lunatic,)  who  was  born  in  the  said  parish  of  Heston 
in  1804.  The  churchwardens  and  overseers  of  Heston  duly  appealed 
against  the  last-mentioned  order,  and  in  their  grounds  of  appeal  tra- 
versed all  the  facts  contained  in  the  said  grounds  of  removal,  and  also 
set  up  a  subsequent  settlement  in  the  parish  of  Isleworth,  acquired 
by  the  said  W.  Tanner  in  1822,  by  hiring  and  service  for  upwards  of 


*  22  Law  J.  Rep.  (n.  s.)  M.  C.  65 ;  17  Jut.  757. 
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a  year  with  Isaac  Charlton  in  the  parish  of  Isleworth.  Upon  the 
trial  of  the  last  mentioned  appeal  it  was  proved  that  the  said  Harriet 
Tanner  was  the  lawful  wife  of  the  said  W.  Tanner ;  that  the  said  five 
children  were  the  lawful  children  of  the  said  William  and  Harriet 
Tanner ;  and  that  the  said  W.  Tanner  gained  such  subsequent  settle- 
ment in  the  said  parish  of  Isleworth,  as  stated  in  the  said  grounds  of 
appeal;  and  thereupon  the  Quarter  Sessions,  on  the  27th  of  April, 
1852,  quashed  the  said  last  mentioned  order  for  the  removal  of  the  said 
,  Harriet  Tanner  and  her  children  on  the  merits.  On  the  1st  of  May, 
1852,  by  an  order  under  the  hands  and  seals  of  two  justices  for  the 
city  of  London,  the  last  legal  settlement  of  the  said  W.  Tanner  (the 
lunatic)  was  adjudged  to  be  in  the  said  parish  of  Isleworth,  and  the 
churchwardens  and  overseers  of  that  parish  were  thereby  ordered  to 
pay  certain  moneys  for  the  maintenance,  &c»,  of  the  said  lunatic.  A 
duplicate  of  this  order  was  duly  served  on  the  parish  officers  of  Isle- 
worth, and  with  a  notice  containing  the  particulars  of  the  settlement. 
These,  which  were  set  out,  were,  that  the  lunatic  ( W.  Tanner)  had, 
in  1822,  acquired  a  settlement  by  hiring  and  service  with  Isaac 
Charlton  in  Isleworth.  Notice  and  grounds  of  appeal  were  served 
against  this  order  of  maintenance  and  settlement,  and  the  grounds 
(inter  alia)  stated  that  the  said  W.  Tanner,  in  May,  1831,  had  ac- 
quired a  settlement  by  hiring  and  service  with  Prince  Walker  in  the 
said  parish  of  Heston.  *  This  appeal  of  the  parish  of  Isleworth  was 
heard  on  the  27th  of  September,  1852,  when  the  respondents'  case 
was  admitted.  The  appellants  proved  the  settlement  which  they  set 
up  in  Heston,  and  the  order  of  maintenance,  &c.,  was  quashed,  vacat- 
ed and  set  aside.  On  the  9th  of  October,  1852,  the  churchwardens 
and  overseers  of  St  Bride  obtained  the  order  now  in  question,  ad- 
judging the  place  of  his  last  legal  settlement  to  be  in  the  said  parish 
of  Heston,  and  ordering  the  said  parish  to  pay  certain  sums  for  his 
maintenance,  &c.  The  grounds  upon  which  the  said  order  was 
made,  including  the  particulars  of  settlement  relied  on  in  support 
thereof,  was  set  out  They  were  that  the  said  W.  Tanner  had,  in 
May,  1831,  acquired  a  settlement  in  the  said  parish  of  Heston  by  hir- 
ing and  service  with  Prince  Walker  there. 

The  question  for  the  opinion  of  the  court  was,  whether,  upon  the 
facts  above  stated,  the  order  for  the  removal  of  the  said  Harriet  Tan- 
ner and  her  five  children,  which  was  quashed  on  appeal  as  aforesaid, 
was  to  be  taken  as  conclusive  between  the  said  parish  of  Heston  and  the 
said  parish  of  St  Bride  by  way  of  estoppel,  as  to  the  settlement  of 
the  said  W.  Tanner  not  being  in  the  said  parish  of  Heston  on  the 
day  of  the  date  of  the  said  last  mentioned  order,  and  therefore, 
whether  the  parish  of  St  Bride  is  estopped  from  making  the  said 
order  of  the  9th  of  October.  If  the  court  should  decide  this  question 
in  the  affirmative,  the  said  order  of  the  9th  of  October,  1852,  was  to 
be  quashed ;  if  otherwise,  it  was  to  be  confirmed.  And  it  was  agreed 
that  a  judgment  in  conformity  with  such  decision  might  be  entered 
on  motion  by  either  party  at  the  .sessions  next,  or  next  but  one,  after 
such  decision  should  be  given. 
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Huddleston,  for  the  respondents.  The  prior  order  decides  only  that 
Harriet  Tanner  was  settled  in  Heston,  and  is  not  conclusive  upon  an 
inquiry  into  the  settlement  of  W.  Tanner.  The  Queen  v.  Wye,  7 
Ad.  &  E.  761. 

[Coleridge,  J.     There  the  fact  of  the  marriage  had  been  altered.] 

Then,  it  is  submitted,  that  there  is  a  difference  between  lunatic 
orders  and  orders  of  removal  in  this  respect  The  King  v.  Wick  St. 
Lawrence,  5  B.  &  Ad.  526,  shows  the  ground  upon  which  a  prior  order 
quashed  is  conclusive. 

[Lord  Campbell,  C.  J.  It  is  conclusive  that  the  party  was  not 
settled  there  at  that  time,  but  it  is  still  open  to  show  a  subsequent 
settlement.  Here  you  are  seeking  to  give  evidence  that  the  party 
was  settled  in  Heston  when  that  order  was  quashed.] 

The  8  &  9  Vict  c.  126,  s.  58,  enables  justices  at  any  time  to  inquire 
into  the  settlement  of  a  lunatic  pauper  confined  in  an  asylum.  That 
shows  that  they  have  the  power  of  making  the  order  from  time  to 
time,  notwithstanding  any  former  order.  In  The  Queen  v.  St.  Peter's, 
Droitwich,  9  Q.  B.  Rep.  886,  it  is  said  by  Lord  Denman,  C.  J.,  "  It  is 
to  be  observed  that  an  order  of  justices  on  the  settlement  and  main- 
tenance of  a  lunatic  differs  from  a  common  order  of  removal,  because, 
under  the  statute  9  Geo.  4,  c.  40,  s.  42,  the  justices  may '  at  any  time' 
inquire  into  the  last  legal  settlement  of  such  insane  person.  The 
question  of  estoppel  hardly  arises."  Coleridge,  J.,  also  intimates  that 
"  the  rule  as  to  these  orders  may  be  different  from  that  which  prevails 
in  the  common,  case  of  removaL" 

[Wightman,  J.  Are  not  the  proceedings  under  the  former  order 
evidence  upon  which  the  justices  might  act?] 

They  are  evidence  only  that  the  party  was  not  at  that  time  re- 
movable to  Heston.  But  the  justices  can  inquire  from  time  to  time 
into  the  settlement,  and  no  effect  will  be  given  to  those  words  unless 
they  are  unfettered  by  the  previous  decision. 

Clarkson,  contrik,  was  not  called  upon. 

Lord  Campbell,  C.  J.  I  am  clearly  .of  opinion  that  the  proof 
of  the  quashing  of  this  order,  with  the  additional  evidence  stated  in 
the  case,  estops  St  Bride  from  saying  that  at  the  time  when  that 
adjudication  took  place  the  husband  of  Harriet  Tanner  was  settled 
in  Heston.  The  law  on  this  subject  is  exceedingly  well  laid  down  in 
The  King  v.  Wick  St.  Lawrence,  and  I  quite  concur  in  what  is  there 
said  by  Lord  Denman  and  Parke,  J.  Here  the  settlement  was  ad- 
judicated between  the  same  parties  by  a  competent  tribunal,  which 
decided  that  the  husband,  on  whose  settlement  the  wife  was  removed, 
was  not  then  settled  in  Heston.  The  very  same  question  now  arises, 
and  between  the  same  identical  parties,  upon  the  order  of  the  9th  of 
October,  1852,  for  the  validity  of  that  order  depends  upon  the  fact 
whether  the  husband  is  or  is  not  settled  in  Heston.  The  prior  order 
is,  therefore,  conclusive  to  show  that  he  was  not  settled  there  in  Feb- 
ruary, 1852.  It  would  not  operate  to  prevent  the  appellants  from 
showing  another  settlement  acquired  there  subsequent  to  that  time. 
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They  do  not,  however,  attempt  to  do  this,  but  they  rely  upon  another 
settlement  gained  in  Heston  before  that  time*  As  to  this,  it  seems 
*  to  me  they  are  estopped.  It  is  admitted  that  this  would  be  so  in  the 
case  of  an  order  of  removal,  and  I  think  that  the  same  reasoning 
applies  to  the  case  of  an  order  of  maintenance  under  the  Lunatic 
Act  The  same  question  would  be  again  agitated  if  this  inquiry 
were  open  to  the  parties  on  this  appeal* 

Coleridge,  J.  I  am  of  the  same  opinion.  As  to  the  first  point,  it 
is  quite  elementary.  The  principle,  which  is  not  confined  to  orders 
of  removal,  but  pervades  the  whole  law,  is,  that  the  same  point 
arising  between  the  same  parties,  when  it  has  been  once  settled  by  a 
competent  tribunal,  shall  not  be  again  litigated.  You  cannot,  there* 
fore,  adduce  evidence  which  existed  at  the  time  of  the  previous  de- 
cision, but  which  was  not  then  brought  forward,  for  the  purpose  of 
showing  that  decision  to  have  been  wrong.  But  it  is  said  that  there 
is  a  distinction  in  this  respect  between  the  present  case  and  a  com- 
mon order  of  removal,  because  no  effect  would  otherwise  be  given  to 
the  words  enabling  the  settlement  of  a  lunatic  to  be  inquired  into  at 
any  time.  But  looking  to  the  8  &  9  Vict.  c.  126,  there  is  good  reason 
for  that  provision,  without  its  having  the  effect  suggested.  Section 
57  enacts,  that  until  he  is  adjudged  to  be  settled  elsewhere,  the  luna- 
tic is  deemed  to  belong  to  the  parish  from  which  he  was  sent.  The 
object,  therefore,  of  section  58  was,  that  if  the  lunatic  could  give  no 
evidence  himself  of  his  settlement,  it  might  be  an  indefinite  time 
before  it  could  be  adjudged  where  he  was  settled,  and  therefore  the 
power  of  inquiring  at  any  time  was  given.  The  Queen  v.  St.  Peter9  s% 
Droitwtichy  is  not  inconsistent  with  this.  We  had  quashed  an  order, 
not  with  reference  to  the  fact  of  the  settlement,  but  because  it  ordered 
repayment  of  the  expenses  to  be  made  to  the  wrong  party,  and  w© 
had  in  our  judgment  stated  this  to  be  the  ground  of  our  decision. 
We  held  that  it  was  open  on  appeal  against  a  subsequent  order  to 
show  that  our  decision  did  not  proceed  on  the  question  of  settlement ; 
any  thing  beyond  this  which  was  then  said  was  merely  extra-judiciaL 

Wiohtman,  J.  The  terms  used  in  the  8  &  9  Vict.  c.  126,  are  relied 
upon  to  distinguish  this  from  an  ordinary  order  of  removal,  and  to 
show  that  the  principle  decided  by  The  King  v.  Wick  St.  Lawrence 
does  not  apply  in  this  case.  But  giving  the  fullest  effect  to  the  words 
u  at  any  time,"  they  only  apply  to  the  period  when  the  .order  may  be 
made ;  when  once  it  is  made,  its  effect  remains  just  the  same.  What 
is  conclusive  at  any  one  time  is  equally  conclusive  at  another. 

Crompton,  J.,  concurred. 

Judgment  far  the  appellants. 
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Haylock  v.  Sparke.1 

January  27, 1853. 

Justice  of  the  Peace' —  Trespass — Warranto/  Commitment — Libel- 
Sureties  for  good  Behavior  —  Notice  of  Action.  • 

The  11  &  12  "Vict  c  44,  g.  2,  prorides  that  no  action  shall  be  brought  against  a  justice  for 
any  act  done  under  any  conviction  or  warrant  issued  in  a  matter  of  which  he  has  not  juris- 
diction, until  after  such  conviction  or  warrant  has  been  quashed j  and  by  section  9,  no  ac- 
tion shall  be  commenced  against  a  justice  of  the  peace,  until  one  calendar  month  after 
notice  in  writing  of  such  intended  action :  — 

Edd,  that  a  notice  of  action  served  before  the  anashing  of  a  warrant  of  commitment  in 
respect  of  which  an  action  was  brought  against  the  justice  granting  it,  was  sufficient. 

A  warrant  of  commitment  in  substance  stated,  that  whereas  the  plaintiff  had  been  brought 
before  the  defendant,  (who  was  a  justice,)  charged,  on  the  oath  of  T.  P.,  with  having 
written  on  the  pavement  in  a  certain  lane  the  offensive  words,  reflecting  on  the  character 
of  R.  J.  W.  "  Donkey  Watt,  the  railway  jackass ; "  and  it  having  been  stated  to  the  de- 
fendant, on  the  oath  of  T.  PM  that  the  continued  writing  for  some  time  past  of  the  offen- 
sive words  was  calculated  to  produce  a  breach  of  the  peace,  and  T.  P.  praying  that  the 
plaintiff  might  be  required  to  find  sureties  to  keep  the  peace,  he,  the  defendant,  ordered  and 
adjudged  that  the  plaintiff  should  enter  into  his  own  recognizance  in  20/.,  with  two  suffi- 
cient sureties  in  15/.  each,  to  keep  the  peace  for  three  calendar  months.  The  warrant  then 
stated  that  the  plaintiff  had  refused  to  enter  into  such  recognizance  and  find  such  sureties, 
and  commanded  that  the  plaintiff  should  be  conveyed  to  prison  and  there  kept  for  the 
space  of  three  months,  unless  the  plaintiff,  in  the  mean  time,  entered  into  such  recogni- 
zance with  such  sureties.  This  warrant  was  afterwards  quashed  on  motion,  and  an  action 
of  trespass  brought  against  the  defendant,  who  granted  it :  — 

Hdd,  first,  that  the  warrant  put  in  by  the  plaintiff  was  evidence  of  the  information  recited 
in  it 

Secondly,  that  it  must  be  taken  that  the  defendant  intended  to  require  sureties  for  good 
behavior,  notwithstanding  the  words  "  sureties  of  the  peace  "  in  the  warrant 

Thirdly,  that  a  justice  of  the  peace  has  jurisdiction  to  require  sureties  for  good  behavior  in 
some  cases  of  libels  against  private  individuals.  That,  therefore,  the  defendant  had  juris- 
diction in  the  matter  out  of  which  the  cause  of  action  arose,  and  within  the  meaning  of  the 
11  &  12  Vict.  c.  44,  s.  1,  and  consequently  was  not  liable  to  an  action  of  trespass. 

Trespass  against  the  defendant,  a  magistrate  of  the  Isle  of  Ely, 
for  assault  and  false  imprisonment. 

Plea,     Not  guilty  "  by  statute." 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Cambridgeshire  summer 
assizes,  1852,  it  appeared  that  the  plaintiff,  being  apprehended  and 
brought  before  the  defendant,  under  a  warrant  issued  by  the  defend- 
ant, the  following  warrant  of  commitment  was  granted  by  the  defend- 
ant, under  which  the  plaintiff  was  committed  to  prison :  — 

u  To  the  constable  of  the  parish  of  the  Holy  Trinity  in  Ely,  in  the 
said  isle,  and  to  the  keeper  of  the  House  of  Correction  of  Ely,  in 
the  said  isle. 

u  Whereas  J.  Haylock,  of  the  parish  of  St  Mary,  in  Ely,  in  the 
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said  isle,  farmer,  bath  this  day  been  brought  before  me,  the  Rev. 
J.  H.  Sparke,  clerk,  one  of  her  Majesty's  justices  of  the  peace  for  the 
*  said  isle,  charged,  on  the  oath  of  Thomas  Palmer,  a  porter  in  the 
employ  of  the  Eastern  Counties  Railway  Company,  residing  in  the 
said  parish  of  the  Holy  Trinity  in  Ely,  with  having  about  one  o'clock 
in  the  morning  of  yesterday,  written  on  the  pavements  in  a  lane 
called  Chapel  Lane,  in  the  said  parish  of  St  Mary,  the  following 
offensive  .words  reflecting  on  the  character  of  Mr.  Robert  Johnson 
Watt,  station-master  of  the  Ely  railway  station,  (that  is  to  say,) 
'  Donkey  Watt,  the  railway  jackass ; '  and  it  having  been  stated  to 
me,  on  the  oath  of  the  said  Thomas  Palmer,  that  the  continued 
writing  for  some  time  past  of  these  offensive  words  was  calculated 
to  produce  a  breach  of  the  peace ;  and  the  said  T.  Palmer  having 
prayed  that  the  said  J.  Haylock  might  be  required  to  find  sufficient 
sureties  to  keep  the  peace  towards  her  Majesty  and  all  other  liege 
subjects ;  I,  therefore,  the  said  justice,  have  ordered  and  adjudged, 
and  do  order  and  adjudge,  that  the  said  J.  Haylock  shall  enter  into 
his  recognizance  in  the  sum  of  301.,  and  two  sufficient  sureties  in  the 
sum  of  152.  each,  to  keep  the  peace  towards  her  Majesty  and  all  her 
liege  subjects  for  the  space  of  three  calendar  months  now  next  ensu- 
ing. And  inasmuch  as  the  said  J.  Haylock  hath  refused  to  enter  into 
such  recognizance  and  find  such  sureties  as  aforesaid,  I  do  hereby 
require  and  command  you,  the  said  constable,  forthwith  to  convey  the 
Baid  J.  Haylock  to  the  said  House  of  Correction,  and  to  deliver  him 
to  the  said  keeper  thereof  there,  together  with  this  warrant;  and  I  do 
require  and  command  you,  the  said  keeper,  to  receive  the  said  J.  Hay- 
lock into  your  custody,  in  the  said  House  of  Correction,  and  him 
there  safely  to  keep  for  the  space  of  three  calendar  months,  unless  he, 
in  the  meantime,  enter  iuto  such  recognizance  with  such  sureties  as 
aforesaid  to  keep  the  peace  in  the  manner  and  for  the  term  aforesaid. 
Given  under  my  hand  and  seal,  this  30th  day  of  April,  1852." 

On  the  12th  of  June  following,  Wightman,  J.,  sitting  in  the  Bail 
Court,  made  absolute  a  rule  obtained  on  the  31st  of  May,  for  quash- 
ing the  warrant  of  commitment,  the  plaintiff  having,  before  the  rule 
nisi  was  granted,  been  discharged  from  prison  by  Coleridge,  J.,  on  a 
writ  of  habeas  corpus.  On  the  18th  of  May,  the  defendant  was 
served  with  a  notice  under  the  11  &  12  Vict  c.  44,  of  the  plaintiff's 
intention  after  the  expiration  of  one  calendar  month  from  the  service 
of  the  notice,  to  bring  an  action  of  trespass,  and  the  writ  in  the  pre- 
sent action  was  issued  on  the  9th  of  June.  On  behalf  of  the  defend- 
ant, it  was  objected  at  the  trial,  first,  that  the  notice  was  insufficient, 
having  been  served  upon  the  defendant  before  the  warrant  of  com- 
mitment was  quashed ;  secondly,  that  the  defendant  had  jurisdiction 
to  require  the  plaintiff  to  find  sureties  to  keep  the  peace,  and  was, 
therefore,  under  the  11  &  12  Vict  c.  44,  only  liable  to  be  sued  in  an 
action  of  the  case  alleging  malice.  The  learned  judge  was  of  opinion 
that  the  magistrate  had  no  jurisdiction  to  require  the  plaintiff  to  find 
sureties  to  keep  the  peace,  and  that  the  notice  was  insufficient,  and  a 
verdict  was  entered  for  the  defendant,  leave  being  reserved  to  the 
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plaintiff  to  move  to  set  that  verdict  aside,  and  enter  a  verdict  for  him- 
self, with  damages  422. 

November  11  and  13.  Byles,  Serg.,  and  Wells,  showed  cause.  First, 
notice  of  action  was  not  given  at  the  proper  time,  as  required  by  the 
9th  section  of  the  11  &  12  Vict  c.  44.  That  act  was  passed  for  the 
protection  of  justices  of  the  peace,  and  the  object  in  requiring  the 
notice  was  to  enable  the  justice  sued  to  tender  amends  for  the  injury 
complained  of  under  the  11th  section,  and  until  this  court  h%d  quashed 
the  commitment  and  a  cause  of  action  actually  existed,  the  plaintiff 
had  no  right  to  call  for  the  offer  of  amends. 

[Coleridge,  J.  The  section  seems  to  assume  that  a  cause  of  action 
exists,  and  merely  says  that  an  action  shall  not  be  brought  until  a 
month  after  the  notice  has  been  served.] 

Until  the  commitment  was  quashed,  there  was  no  cause  of  action. 
Sabin  v.  De  Burghy  2  Camp.  196,  and  the  other  cases,  show  that 
notices  of  the  kind  are  always  considered  strictly.  The  intention  of 
the  statute  is,  that,  until  the  court  has  decided  upon  the  invalidity  of 
the  proceeding,  the  justice  is  not  to  be  called  upon  in  any  way  to 
defend  himself.  Secondly,  the  defendant  acted  in  a  matter  within 
his  general  jurisdiction,  and  under  the  11  &  12  Vict  c.  44,  s.  1,  the 
action  should  have  been  on  the  case,  the  declaration  alleging  malice, 
and  not  in  trespass.  Barton  v.  Bricknell,  13  Q.  B.  Rep.  §93 ;  s.  c. 
1  Eng.  Rep.  298,  is  a  direct  authority  for  this. 

[  Coleridoe,  J.  There  all  that  had  been  done  under  the  conviction 
was  within  the  magistrate's  jurisdiction.] 

Here  it  is  not  necessary  to  establish  that  there  was  a  Continued 
publication  of  a  libel;  the  defendant  had  a  general  jurisdiction  to 
require  sureties  to  keep  the  peace.  The  committal  is  for  default  in 
finding  such  sureties,  the  warrant  Bbowing  the  general  jurisdiction. 
Dalton's  J.  P.  408,  shows  that  justices  may  take  sureties  for  "  good 
behavior; "  and  that  includes  sureties  against  a  breach  of  the  peace. 
Burn's  J.  P.  tit «  Surety  for  the  good  behavior,"  1212,  29th  edit. 
The  powers  given  by  the  commission  of  the  peace,  and  the  34  Edw. 
3,  c.  1,  to  require  sureties  of  the  peace,  are  very  large,*  and  have  been 
^construed  liberally. 

[Lord  Campbell,  C.J.  Sureties  of  the  peace  may  be  required, 
where  no  indictable  offence  is  committed.] 

It  is  enough  if  the  defendant  bad  any  jurisdiction  whatever  over 
the  matter  in  respect  of  which  the  commitment  was  granted.  Rati 
v.  Parkinson,  20  Law  J.  Rep.  (n.  s.)  M.  C.  208,  s.  c.  4  Eng.  Rep.  332, 
According  to  Burn's  J.  P.,  mere  ribaldry  is  a  sufficient  ground  for 
requiring  sureties*  The  sense  of  the  language  used  is  for  the  discre- 
tion of  the  magistrate.  The  King  v.  Tregarthen,  5  B.  &  Ad.  678. 
The  elaborate  judgment  of  Abbott,  C.  J.,  in  Willes  v.  Bridget,  2  B-& 
Aid.  285,  is  strongly  in  favor  of  the  defendant's  jurisdiction. 

O  Medley,  Couch,  and  Prentice,  in  support  of  the  rule,.  The  defend- 
ant  does  not  appear  to  have  had  jurisdiction  in  the  matter,  and,  there- 
fore, trespass  may  be  maintained.    Lcary  v.  Patrick,  15  Q.  B.  Rep. 
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266.  Barton  v.  Bricknell  is  distinguishable,  because  there  is  here 
no  evidence  of  any  information  upon  which  the  prooeeding  was 
founded. 

[Lord  Campbell,  C.  J.     The  warrant  recites  it] 
That  recital  cannot  be  any  evidence  of  the  fact,  at  all  events  after 
the  warrant  is  quashed.     It  is  possible  it  may  have  been  quashed 
on  the  very  ground  that  it  recited  a  false  information.    Paley,  Conv. 
313. 

[Lord  Campbell,  C.  J.  It  lies  on  you,  then,  to  show  a  want  of 
jurisdiction.] 

It  is  a  sufficient  primd  facie  case  if  the  plaintiff  proves  that  he  was 
imprisoned  by  the  defendant's  act,  and  it  is  for  the  defendant  to  show 
either  a  subsisting  valid  conviction,  or,  if  it  is  quashed,  to  show  juris- 
diction aliunde. 

[Coleridge,  J.  You  put  in  the  defendant's  warrant,  and  you 
thereby  make  it  evidence  for  him  of  the  foots  stated  in  it]       • 

It  is  evidence  only  of  the  act  of  commitment  Stevens  v.  Clark, 
2  Moo.  &  R.  435.  The  case  of  Bessey  v.  Windham,  6  Q.  B.  Rep. 
166,  is  certainly  an  authority  the  other  way.  But  in  White  v.  Morris, 
21  Law  J.  Rep.  (n.  s.)  C.  P.  185 ;  s.  c.  11  Eng.  Rep.  515,  the  law  is 
more  fully  gone  into,  and  the  court  puts  it  as  a  case  conflicting  with 
Bessey  v.  Windham,  and  points  out  the  distinction  overlooked  in  that 
case.  The  plaintiff  uses  the  warrant  simply  as  evidence  of  some* 
thing  required  to  be  done,  and  not  of  matters  past 

[Lord  Campbell,  C.  J.  A  justice  may  commit  for  an  offence  upon 
his  own  view.  Would  the  warrant  not  be  evidence  of  the  statement 
in  it  that\he  offence  had  been  committed  in  the  justice's  view  ?  If 
not,  the  justice  would  have  been  in  a  difficult  situation  before  the 
late  act,  admitting  a  party  to  give  evidence.] 

Reliance  is  placed  upon  the  principle  established  by  the  cases. 
[  Wells  on  this  point,  referred  to  Baildon  v.  Walton,  1  Exch.  Rep. 
617.1 

There  may  well  be  a  distinction  in  this  respect  between  a  convio* 
tion  and  a  warrant  of  commitment  A  conviction  is  a^ecord  of  all 
the  proceedings';  but  supposing  this  warrant  to  be  in  the  nature  of  a 
conviction,  when  quashed  its  effect  is  altogether  destroyed.  In  the 
.case  of  an  offence  in  the  justice's  view,  a  formal  conviction  might  be* 
drawn  up,  and  upon  that  a  warrant  issued.  But  even  supposing  the 
warrant  to  be  evidence  of  the  matters  recited  in  it,  it  shows  no  juris* 
diction.  There  is  a  distinction  between  the  power  to  require  sureties 
to  keep  the  peace,  and  to  be  of  good  behavior.  To  warrant  the  for* 
mer,  there  must  be  bodily  fear,  and  the  person  in  fear  must  himself 
come  to  complain.  The  Queen  v.  Dunn,  12  Ad.  &  EL  599.  There 
was,  therefore,  here  no  jurisdiction  to  require  sureties  of  the  peace, 
and  this  is  a  warrant  of  commitment  for  default  in  finding  sureties  to 
keep  the  peace,  and  not  to  be  of  good  behavior.  But  if  treated  aa 
a  case  for  good  behavior,  the  defendant  was  bound  to  find  the  facts 
before  he  proceeded.  RudyarcPs  case,  2  Vent  22.  He  seems  to  have 
proceeded  on  the  ground  of  the  continued  writing  of  the  words,  but 
the  warrant  does  not  state  any  sufficient  complaint  or  information  in 
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that  respect  All  that  the  warrant  shows  is,  that  the  plaintiff  wrote 
the  words  once.  The  mere  writing  is  no  offence.  If  the  information 
does  not  give  jurisdiction,  the  warrant  is  to  be  taken  as  issued  with* 
rot  jurisdiction.  The  Queen  v.  Dum.  They  referred  also  on  this 
point  to  Vin.  Abr.  tit  "  Good  Behavior,"  B. ;  Bac.  Abr.  tit  "  Surety 
for  Good  Behavior,"  1  Hawk,  c.  61,  s.  2 ;  and  The  King  v.  Wilkes,  2 
Wils.  160.  As  to  the  point  of  notice  of  action,  when  the  conviction 
was  quashed  it  had  reference  back  to  the  time  of  the  charge,  and 
then  it  was  that  the  cause  of  action  arose.  On  this  point  the  cases 
Of  Lester  v.  Lazarus,  2  Cr.  M.  &  R.  666,  and  Harrison  v.  Turner, 
10  Q.  B.  Rep.  482,  were  referred  to. 

Our.  adv.  vutt. 

The  judgment  of  the  Court1  was  now  delivered  by 

Lord  Campbell,  C.  J.  In  this  case  we  are  of  opinion  that  the  notice 
of  action  was  sufficient,  although  given  before  the  warrant  of  com- 
mitment was  quashed.  Supposing  this  warrant  to  be  in  the  nature 
of  a  conviction,  so  that  the  action  could  not  have  been  maintained 
unless  the  warrant  bad  been  quashed,  we  think  that  the  notice  of 
action  was  regulary  given  on  the  18th  of  May.  The  quashing  of  the 
warrant  was  no  part  of  the  cause  of  action,  and  before  the  warrant 
was  quashed  all  the  requisites  of  the  notice  of  action  enumerated  in 
the  9th  section  of  the  11  &  12  Vict  c.  44,  might  be  and  were  com- 
plied with.  If,  in  the  case  of  a  conviction,  the  magistrate  receives 
such  a  notice  before  the  conviction  is  quashed,  he  may  at  his  peril 
rely  upon  the  validity  of  the  conviction,  and  abstain  from  tendering 
amends;  but  if  he  does  so,  and  the  conviction  is  quashed,  the  action 
may  be  commenced  against  him  one  calendar  month  after  the  service 
of  the  notice.  Were  not  this  so,  the  party  injured  might  be  barred 
of  his  remedy  altogether ;  for,  by  section  §,  of  the  same  statute,  the 
action  must  be  commenced  u  within  six  calendar  months  next  after 
the  act  complained  of  shall  have  been  committed."  In  argument  it 
was  contended  that  the  six  months  might  be  construed  to  run  from 
the  quashing  of  the  conviction ;  but  the  commitment  is  the  act  com* 
plained  of,  not  the  quashing  of  the  conviction  on  the  application  of 
the  party  imprisoned.  The  quashing  of  the  conviction  is  only  a  con- 
dition to  the  prosecution  of  the  action,  like  the  delivery  of  an  attorney's 
bill  or  the  giving  a  notice  of  action ;  and  there  is  nothing  to  determine 
in  what  onier  the  conditions  shall  be  complied  with. 

We  have  next  to  consider  a  much  more  difficult  question :  whether, 
upon  the  evidence,  the  defendant  is  to  be  taien  to  have  "  done  an  act 
in  a  matter  of  which,  by  law,  he  had  not  jurisdiction,  or  in  which  he 
exceeded  his  jurisdiction."  We  are  of  opinion  that  the  warrant  put 
in  by  the  plaintiff  was  evidence  for  the  defendant  of  the  information 
on  oath  before  him  recited  in  it  Without  considering  whether,  since 
the  case  of  White  v.  Morris,  Bessey  v.  Windham  can  be  supported  to 
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its  fall  extent,  we  think  that,  as  the  information  was  a  fact  within  the 
defendant's  knowledge,  and  the  foundation  of  his  act  in  granting  the 
warrant  of  commitment,  the  recital  of  it  must  be  considered  part  of 
the  warrant,  and  admissible  evidence  for  the  defendant  when  the 
warrant  was  produced  against  him  by  the  plaintiff,  for  the  purpose 
of  showing  on  what  grounds  and  in  relation  to  what  subject-matter 
he  was  acting  when  he  granted  it ;  in  the  same  manner  as  if  a  ma- 
gistrate were  to  commit  for  a  felony  on  his  own  view,  the  warrant 
reciting  that  he  had  seen  the  felony  committed,  when  put  in  evidence 
against  him,  would  be  admissible  evidence  for  him  that  he  had  seen 
the  felony  committed. 

The  warrant  being  held  admissible,  and  it  appearing  therefrom 
that  sureties  of  the  peace  were  required  by  reason  of  a  charge  of  libel, 
it  remains  to  be  considered  whether  that  is  a  matter  in  which  the 
defendant,  as  justice  of  the  peace,  has  jurisdiction  within  the  mean- 
ing of  the  11  &  12  Vict  c.  44.  We  do  not  refer  to  the  cases  relating 
to  articles  of  the  peace  exhibited  by  a  complainant,  as  these  are  sub- 
ject to  regulations  different  from  those  which  prevail  in  respect  of 
sureties  for  good  behavior  required  by  a  magistrate  for  the  sake  of 
the  public.  The  latter  is,  in  our  opinion,  the  jurisdiction  which  the 
defendant  intended  to  exercise,  although  sureties  for  the  peace  are 
mentioned.  The  law  upon  this  subject  begins  with  the  statute  34 
Edw.  3,  c.  1,  by  which  justices  of  the  peace  were  first  appointed. 
This  statute,  intrusting  the  magistrates  with  a  wide  discretion, 
authorizes  them  "  to  take  of  all  them  that  be  not  of  good  fame  suffi- 
cient surety  and  mainprise  of  their  good  behavior  towards  the  king 
and  his  people."  In  4  Institute,  p.  181,  Lord  Coke,  remarking  upon 
this  clause,  Bays,  that  the  offences  against  the  peace  after  they  are 
done  having  been  provided  for,  "  now  followeth  an  express  authority 
given  to  justices  for  the  prevention  of  such  offences  before  they  are 
done,  viz.,  to  take  of  all  them  that  be  not  of  good  fame  (that  is,  that 
the  defamed  and  justly  suspected  that  they  intend  to  break  the  peace) 
sufficient  surety  and  mainprise  of  them  for  good  behavior  towards 
the  king  and  his  people  (which  must  concern  the  king's  peace,  as  is 
also  provided  by  the  word  subsequent)  to  the  intent  that  the  people 
be  not  by  such  rioters  troubled  or  indamaged,  nor  the  peace  blemished, 
nor  merchants  nor  other  passing  by  the  highways  disturbed,  nor  put 
in  the  peril  that  may  happen  of  such  offenders."  In  Bagg's  case, 
11  Rep.  98,  the  question  whether  insulting  language  to  the  mayor  of 
a  borough  was  ground  for  disfranchising  an  alderman,  was  decided 
in  the  negative ;  but  it  is  there  said,  "  words  of  contempt  or  contra 
bonus  mores,  although  they  be  against  the  chief  officer  or  his  brethren, 
are  good  causes  to  punish  him,  as  to  commit  till  he  has  found  good 
sureties  of  his  good  behavior,  but  not  to  disfranchise  him."  In 
Stamp  v.  Hide,  RolJe,  199,  247,  one  question  was,  whether  calling 
another  a  knave  was  a  breach  of  a  recognizance  of  good  behavior. 
The  court  held  that  it  was  not ;  and  a  case  is  cited  there  where  a 
person,  having  been  committed  for  not  finding  sureties  for  good 
behavior  for  calling  an  alderman  a  knave,  was  discharged,  such  a 
word  alone  not  being  sufficient    It  appears,  from  these  and  other 
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cases  taming  upon  similar  words,  that  aggravated  defamation  was  a 
ground  for  requiring  sureties  for  good  behavior,  although  rash  words 
of  anger  were  not  sufficient  In  Hawkins'  Pleas  of  the  Crown,  b.  1, 
c.  28,  ss.  3,  4,  the  learned  author  says,  "  It  seems  the  better  opinion 
that  no  one  ought  to  be  bound  to  good  behavior  for  any  rash,  quar- 
relsome or  unmannerly  words,  unless  they  either  directly  tend  to  a 
breach  of  the  peace  or  to  scandalize  the  government.  However,  I 
am  inclined  to  think  that  the  magistrate  has  a  discretionary  power  to 
take  such  surety  of  all  those  whom  he  shall  have  just  cause  to  suspect 
to  be  dangerous,  quarrelsome,  or  scandalous."  So,  in  Com.  Dig*,  tit 
4  Forcible  Entry,'  D.  25,  it  is  said  that  sureties  for  good  behavior  may 
be  required  of  all  not  of  good  fame  "  if  he  does  that  which  tends  to  a 
breach  of  the  peace ; "  and  libellers  are  specified  among  the  classes 
from  whom  such  sureties  may  lawfully  be  required.  For  this  Dalton 
is  cited,  c.  124,  where  it  is  said,  that  "  libellers  also  may  be  bound  to 
their  good  behavior  as  disturbers  of  the  peace,  whether  they  be 
contrivers,  procurers,  or  publishers  of  the  libel ;  for  such  libels  and 
defamations  tender  to  the  raising  quarrels  and  effusion  of  blood." 
Against  these  authorities  are  two  cases,  before  Pratt,  C.J.  The  King 
v.  Shuckburgh,  1  Wils.  29,  and  The  King  v.  Wilkes.  In  the  first  it  is 
doubted  whether  sureties  could  be  required  from  a  libeller,  and  in  the 
second  it  is  declared  that  it  was  not  lawful.  But  in  both  cases  the 
prisoners  were  brought  into  the  Court  of  Common  Bench,  under  a 
warrant  from  the  secretary  of  state;  the  question  being  raised, 
whether  a  secretary  of.  state  is  a  conservator  of  the  peace ;  and  the 
observations  may  be  confined  to  those  warrants  without  having  any 
reference  to  the  power  given  to  justices  of  the  peace  under  the  sta- 
tute of  34  Edw.  3.  In  Butt  v.  Conant,  1  B.  &  B.  548,  a  warrant  of 
commitment  for  want  of  bail  to  answer  an  indictment  for  libel  was 
held  valid,  and  the  authority  of  the  eloquent  dicta  of  Lord  Camden, 
as  applicable  to  justices  of  the  peace,  was  denied. 

Upon  the  whole,  it  appears  to  us  that  a  justice  of  the  peace  has 

{'urisdiction  to  require  sureties  for  good  behavior  in  some  cases  of 
ib.el  against  private  individuals.  If  that  be  true,  the  defendant  had 
jurisdiction  in  the  matter  out  of  which  this  cause  of  action  arises ; 
and  though  the  proceedings  were  informal,  and  although  there  was, 
in  our  opinion,  a  great  want  of  discretion  in  requiring  sureties  upon 
Buch  an  occasion,  it  follows  that  an  action  of  trespass  will  not  lie, 
and  the  verdict  for  the  defendant  must  remain.  I 

Rule  discharged. 


976    COURT  OF  QUEEN'S  BENCH,  1862-53. 

V. 


Leverick  v.  Mercer.1 

February  5, 1853. 

County  Bate —  Expenses  of  conveying  Prisoners  — 11  Sf  12  YteL 
c.  42 — Metropolitan  Police — Committals  from  County  partly  within 
Police  District 

The  treasurer  of  a  county  partly  include*  within  the  metropolitan  police  district  is,  under  the 
11  &  12  Vict.  c.  42,  8.  26,  liable  to  pay,  out  of  the  county  rate,  expenses,  (which  the 
prisoner  has  no  means  of  defraying.)  incurred  by  a  metropolitan  police  constable  in  con* 
▼eying  prisoners  to  the  county  gaol,  under  warrants  of  commitment  made  by  justices  of 
the  county  within  the  district,  directed  to  the  parish  constable,  and  delivered  for  execution 
to  the  police  constable  under  the  2  &  3  Vict  c,  47,  s.  12  j  the  orders  upon  the  treasurer  for 
payment  of  the  expenses  being  made  by  county  justices  within  the  district ;  whether  such 
committals  are  for  trial  upon  charges  or  felony  or  misdemeanor,  or  upon  remand  followed 
by  a  committal  or  discharge,  or  upon  summary  convictions  in  a  penalty,  with  an  adjudica- 
tion of  imprisonment  in  case  of  non-payment. 

The  county  treasurer  is  also  liable  to  pay,  out  of  the  county  rate,  like  expenses  incurred  by 
a  metropolitan  police  constable  under  warrants  of  committal  made  by  metropolitan  police 
magistrates,  sitting  at  police  courts,  and  directed  and  delivered  to  such  metropolitan  police 
constable,  the  orders  for  payment  on  the  defendant  being  also  made  by  metropolitan 
police  magistrates,  sitting  at  the  police  courts,  whether  such  committals  are  for  trial  or 
charges  of  felony  or  misdemeanor,  or  upon  remand,  or  on  summary  convictions,  or  for 
refusing  to  enter  into  recognizances  to  keep  the  peace. 

But  the  county  treasurer  is  not  liable  to  pay  to  a  police  constable  the  expenses  of  re-convey- 
ing to  a  police  court  from  the  county  gaol  a  prisoner  who  had  been  previously  committed 
there  for  reexamination,  when  the  warrant  to  bring  the  prisoner  up  again  was  made,  not 
on  the  police  constable,  but  upon  the  gaoler  who  bad  employed  the  police  constable  to  re- 
convey  the  prisoner. 

SemMe,  that  such  expenses  would  be  payable,  if  the  magistrate  made  his  order  to  the  con- 
stable to  bring  up  the  prisoner,  at  the  same  time  as  he  ordered  the  gaoler  to  deliver  him  to 
the  constable. 

Case.  The  first  count  of  the  declaration  stated  that,  after  the 
passing  of  the  11  &  12  Vict,  a  42,  and  after  the  1st  of  October,  1848, 
to  wit,  on,  &c,  before  Viscount  Sydney,  then  being  one  of  the  justi- 
ces, &c,  in  and  for  the  county  of  Kent,  one  S.  M.  was,  in  that  part 
of  the  said  county  of  Kent  which  is  within  the  metropolitan  police 
district,  charged,  on  the  oath  of,  &c.,  for  that  he,  the  said  S.  M.,  on, 
&c.,  at  the  parish  of  St.  Mary  Cray  in  the  said  county,  one  waistcoat, 
of  the  goods  and  chattels  of,  &c,  feloniously  did  steal,  &c.;  and  there- 
%ipon,  in  a  reasonable  time  in  that  behalf  afterwards,  to  wit,  on,  &c, 
the  said  Viscount  Sydney,  as  and  then  being  such  justice  as  afore- 
said, did,  in  that  part  of  the  said  county  of  Kent  which  is  within  the 
said  metropolitan  police  district,  issue  his  warrant,  under  his  hand 
and  seal,  directed  to  the  constable  of  the  parish  of  St  Mary  Cray  in 
the  said  county  (the  whole  of  which  parish,  at  the  time  of  the  sup- 
posed committing  of  the  said  supposed  offence,  and  from  thence  until 
and  at  the  time  of  issuing  the  said  warrant,  was  a  parish  within  the 
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said  metropolitan  police  district,)  and  to  the  keeper  of  the  comqion  goal 
at  Maidstone,  in  the  said  country,  and  thereby,  after  reciting  that  the 
•said  S.  M.  was  so  charged  as  aforesaid,  commanded  the  said  consta- 
ble to  take  the  said  S.  M.,  and  him  safely  to  convey  to  the  common 
gaol  at  Maidstone  aforesaid,  and  there  to  deliver  him  to  the  keeper 
thereof  with  that  warrant ;  and  thereby  also  the  said  Viscount  Syd- 
ney, as  and  being  such  justice  as  aforesaid,  commanded  the  said 
keeper  of  the  said  common  gaol  to  receive  the  said  8.  M.  into  his, 
the  said  keeper's,  custody  in  the  said  common  gaol,  and  there  safely 
keep  him  until  he  should  be  delivered  by  due  course  of  law ;  and  the 
said  Viscount  Sydney,  as  and  then  being  such  justice,  then  in  the 
said  county  and  in  the  said  metropolitan  police  district,  delivered  the 
said  warrant  to  the  plaintiff,  to  be  executed  in  due  form  of  law,  he, 
the  plaintiff,  then  and  from  thence  until  and  at  the  time  when  he 
delivered  the  said  S.  M.,  as  hereinafter4  mentioned,  being  one  of  the 
police  force  for  the  metropolitan  police  district,  to  wit,  a  constable 
of  the  metropolitan  police  force  duly  appointed  under  the  10  Geo. 
4,  c.  44 ;  by  virtue  of  which  warrant  the  plaintiff,  as  such  constable 
as  aforesaid,  in  a  reasonable  time  afterwards,  to  wit,  on  &c,  did  in 
the  said  county  of  Kent  take  the  said  S.  M.,  and  him  safely  convey 
to  the  said  common  gaol  at  Maidstone  aforesaid,  and  there  deliver 
him,  together  with  the  said  warrant,  to  J.  B.,  then  being  the  keeper 
of  the  said  «goal,  and  who  did  thereupon  give  to  the  plaintiff  a 
receipt  for  the  said  S.  M.,  as  provided  in  the  said  first-mentioned  act ; 
that  the  said  8.  M.  had  no  goods  or  money  within  the  said  county 
of  Kent  sufficient  to  bear  the  charges  of  himself  and  of  the  plain- 
tiff who  so  conveyed  him,  or  any  part  thereof;  that  by  reason 
of  the  premises  the  plaintiff  became  and  was  entitled  to  his  costs 
and  expenses  for  so  conveying  the  said  S.  M.  to  the  said  gaol  as 
aforesaid;  and  thereupon  afterwards,  to  wit,  on,  &c.,  in  the  said 
county  of  Kent,  C.  C,  as  and  then  being  another  of  the  said  justi- 
ces in  and  for  the  said  county  of  Kent,  did  ascertain  the  sum  which 
ought  to  be  paid  to  the  plaintiff  for  so  conveying  the  said  S.  M.  to 
the  said  gaol  to  be  the  sum  of  11.  7$.  9<L  ;  and  did  thereupon,  in  the 
said  county,  according  to  the  form  of  the  said  first  mentioned  statute, 
make  an  order  upon  and  directed  to  the  defendant,  as  and  then  being 
the  treasurer  of  the  said  county  of  Kent,  the  said  order  being  in  a 
form  to  the  like  effect  as  the  form  referred  to  by  the  first  mentioned 
act,  and  by  which  said  order  the  said  C.  C.  ordered  the  defendant,  as 
such  treasurer  aj  aforesaid,  to  pay  to  the  plaintiff,  as  such  constable 
as  aforesaid,  the  said  sum  of  if.  Is.  9<£,  according  to  the  form  of  the 
statute,  &c.  Breach,  that  although  the  plaintiff  presented  the  said 
order  to.  the  defendant,  and  although  the  defendant,  when  the  said 
order  was  so  presented  to  him,  had  in  his  hands  as  such  treasurer, 
sufficient  money  of  the  said  county  arising  out  of  the  county  rate 
wherewith  he  could  and  might  have  paid  to  the  plaintiff  the  said 
sum  of  1/.  75.  9rf.,  yet  that  he  had  not  paid  the  same  or  any  part 
thereof. 

There  were  sixteen  other  counts,  differing  from  the  first  count  in 
vol.  xvin.  24 
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certain  particulars,  which  will  be  found  noticed  in  the  plaintiff's  points 
tdt  argument  set  out  below. 

The  defendant  demurred  generally  to  the  whole  declaration.  Joinder, 
in  demurrer. 

The  demurrer  was  argued,1  by 

Channell,  Serg.,  for  the  defendant,  and  T.  F.  Ellis,  for  the  plaintiff. 

The  course  of  argument  sufficiently  appears  from  the  judgment 
delivered  by  the  court,  and  from  the  following  points  stated  by  the 
plaintiff. 

The  plaintiff  will  contend  that  the  defendant,  being  treasurer  of 
the  county  of  Kent,  and  having  funds  from  the  county  rate,  was 
bound  to  pay  to  the  plaintiff,  being  a  metropolitan  police  constable,  the 
sums  ordered  to  be  paid  out  of  the  county  rate,  for  the  charges  in- 
curred by  the  plaintiff  in  conveying  prisoners  to  the  county  gaol,  such 
prisoners  having  no  means  of  defraying  the  same,  under  the  circum- 
stances stated  in  the  several  counts  of  the  declaration :  that  is  to 
say :  — 

I.  By  virtue  of  an  order  for  payment  made  within  the  county  and 
metropolitan  police  district  by  a  justice  of  the  county  of  Kent,  not 
being  a  metropolitan  police  magistrate:  — 

First  count  Where  the  prisoner  was  charged,  in  a  parish  wholly 
within  the  county  and  the  metropolitan  police  district  before  a  justice 
of  the  county,  not  being  a  metropolitan  police  magistrate,  with  felony 
committed  in  a  parish  wholly  within  the  county  and  district,  and  was 
committed  to  the  gaol  for  trial  by  such  justice,  by  a  warrant  directed 
to  the  constable  of  that  parish  and  the  keeper  of  the  gaol,  and  de- 
livered to  the  plaintiff. 

Second  count.  Where  the  charge  was  of  misdemeanor,  but  the 
circumstances  were  otherwise  the  same  as  in  the  first  count 

Third  count  Where  the  prisoner  was  in  the  county  and  district 
convicted  before  two  justices  of  the  county,  not  being  metropolitan 
police  magistrates,  of  an  offence  committed  in  the  county  and  dis- 
trict, and  adjudged  to  pay  money,  or  in  default  thereof  to  be  impri- 
soned, and  was,  in  default  of  payment,  committed,  in  the  county  and 
district,  by  warrant  of  a  justice  of  the  county,  not  being  a  metropo- 
litan police  magistrate,  but  the  circumstances  were  otherwise  the 
same  as  those  in  the  first  count 

Fourth  count  Whew  the  charge  was  of  felony,  and  the  prisoner 
was  committed  for  reexamination,  and  the  charges  in  question  were 
incurred  in  conveying  him  to  gaol  under  that  committal,  and  the 
prisoner  was  afterwards  committed  for  trial ;  but  the  circumstances 
were  otherwise  the  same  as  those  in  the  first  count 

Fifth  count  Where  the  charge  was  of  misdemeanor,  but  the  cir- 
cumstances were  otherwise  the  same  as  those  in  the  fourth  count 

Sixth  count     Where  the  circumstances  were  the  same  as  those 


*  November  16, 1852,  before  Lord  Campbkix,  C.  J.,  Colebidge,  J.,  Wightxan, 
Ji  and  Eblb,  J. 


COURT  OF  QUEEN'S  BENCH,  1852-53.    279 

JjtwGtick,  v.  Mercer. 

in  the  fourth  count,  except  that  the  prisoners  were  afterwards  dis- 
charged. 

Seventh  count  Where  the  circumstances  were  the  same  as  those 
in  the  fifth  count,  except  that  the  prisoner  was  never  committed  for 
trial. 

IL  By  virtue  of  an  order  for  payment,  made  at  a  metropolitan 
police  court  within  the  county,  by  a  metropolitan  police  magistrate. 

Eighth  count  Where  the  prisoners  were  charged,  at  a  metropo- 
litan police  court  within  the  county,  before  a  metropolitan  police 
magistrate,  with  a  felony  committed  within  the  county  and  district, 
and  were  committed  to  gaol  for  trial  by  such  justice,  by  a  warrant 
directed  to  all  the  metropolitan  police  constables  and  the  keeper  of 
the  gaol,  and  delivered  to  the  plaintiff. 

Ninth  count.  Where  the  prisoner  was,  at  a  metropolitan  police 
court  within  the  county,  brought  before  a  metropolitan  police  magis- 
trate for  threatening,  within  the  county  and  district,  a  breach  of  the 
peace,  and  was  adjudged  to  enter  into  recognizances,  and  afterwards 
was,  by  the  said  magistrate,  at  the  said  court,  committed,  by  a  war* 
rant  directed  to  the  keeper  of  the  gaol,  to  appear  at  quarter  sessions, 
unless  he  should  enter  into  the  recognizances ;  and  the  warrant  was 
delivered  to  the  plaintiff 

Tenth  count  Whefe  the  prisoners  were,  at  a  metropolitan  police 
court  within  the  county,  convicted  before  a  metropolitan  police 
magistrate  of  an  offence  committed  in  the  county  and  district,  and 
adjudged  to  pay  money,  or  in  default  thereof  to  be  imprisoned,  and 
were,  in  default  of  payment,  afterwards  committed  by  the  magistrate 
at  the  said  court,  by  warrants  directed  to  all  the  Metropolitan  police 
constables  and  the  keeper  of  the  gaol,  and  delivered  to  the  plaintiff. 

Eleventh  count  Where  the  charge  was  of  felony,  and  the  pri- 
soner, by  warrant  directed  to  the  keeper  of  the  gaol,  was  committed 
for  reexamination,  and  the  charges  in  question  were  incurred  in  con- 
veying him  to  gaol  under  that  committal,  and  the  prisoner  was  after- 
wards committed  for  trial ;  but  the  circumstances  were  otherwise  the 
same  as  those  in  the  eighth  count 

Twelfth  count  Where  the  charge  was  of  misdemeanor,  and  the 
warrant  was  directed  to  all  the  metropolitan  police  constables  and  the 
keeper  of  the  gaol ;  but  the  circumstances  were  otherwise  the  same 
as  those  in  the  eleventh  count 

Thirteenth  count  Where  the  circumstances  were  the  same  as 
those  in  the  eleventh  count,  except  that  the  warrant  was  directed  to 
all  the  metropolitan  police  constables,  and  the  keeper  of  the  gaol, 
and  the  prisoner,  who  was  remanded,  was  afterwards  discharged. 

Fourteenth  count  Where  the  circumstances  were  the  same  as 
those  in  the  twelfth  count,  except  that  the  prisoners  were  afterwards 
discharged. 

Fifteenth  count  Where  the  prisoner  was  charged,  at  a  metropo- 
litan police  court  within  the  county,  before  a  metropolitan  police 
magistrate,  with  a  felony  committed  within  the  county  and  district, 
and  was,  by  such  justice,  by  a  warrant  directed  to  all  the  metropo- 
litan police  constables  and  the  keeper  of  the  gaol  and  delivered  to 
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the  plaintiff,  committed  for  reexamination,  and  the  charges  in  ques- 
tion were  incurred  in  conveying  him  to  gaol,  under  that  committal) 
and  the  prisoner  was  afterwards,  on  reexamination,  convicted  by  the 
said  magistrate,  at  the  said  court,  of  unlawful  possession  of  property, 
and  sentenced  to  imprisonment 

Sixteenth  count  Where  the  circumstances  were  the  same  as  those 
in  the  fifteenth  count,  except  that  the  prisoner,  on  conviction,  was 
sentenced  to  a  fine,  which  he  paid. 

Seventeenth  count  The  plaintiff  will  further  contend  that  the 
defendant  is  liable  to  pay  him  the  charges  incurred  where  the  prisoner 
was  charged,  at  a  metropolitan  police  court  within  the  county,  be- 
fore a  metropolitan  police  magistrate,  with  being  found  in  possession 
of  property  for  which  he  could  not  satisfactorily  account,  and  was  by 
him  then  committed  to  gaol,  for  reexamination,  by  warrant  directed 
to  all  the  metropolitan  police  constables  and  the  keeper  of  the  gaol, 
and  delivered  to  the  plaintiff;  and  afterwards  the  prisoner  was  de- 
livered to  the  plaintiff  by  the  keeper  of  the  gaol,  to  be  conveyed,  and 
was  conveyed  back  to  the  court  for  reexamination,  and  the  chkrges 
in  question  were  incurred  in  the  conveying  last  mentioned,  and  an 
order  was  made  by  a  metropolitan  police  magistrate  for  the  payment 
by  the  defendant  to  the  plaintiff  of  such  charges. 

The  plaintiff  will  refer  to  the  following  statutes :  —  27  Geo.  2,  c.  3, 
s.  1 ;  10  Geo.  4,  c.  44,  s.  4 ;  2  &  3  Vict  c.  47,  s.  12 ;  2  &  3  Vict  c.  71, 
s.  1,  and  11  &  12  Vict  c.  42,  ss.  21,  25,  26,  29. 

Our.  adv.  vult. 

Judgment  was  now  delivered  by 

Coleridge,  J.  In  the  first  count  of  this  declaration,  a  magistrate 
of  the  county  of  Kent,  not  a  metropolitan  police  magistrate,  is  stated 
to  have  commited  a  man,  in  that  part  of  the  county  which  ip  within 
the  metropolitan  police  district,  for  an  offence  alleged  to  have  been 
committed  within  that  part,  to  the  county  gaol.  The  warrant  direc- 
ted to  the  constable  of  the  parish,  is  delivered  by  the  magistrate  to 
the  plaintiff,  a  police  constable  in  the  district,  and  is  by  him  executed. 
Expenses  are  incurred,  and  the  prisoner  has  no  means  of  defraying 
them.  These  are  ascertained  by  another  county  magistrate,  who, 
after  ascertainment,  makes  an  order  on  the  defendant,  the  county 
treasurer,  to  pay  them,  which  order  is  duly  delivered  to  him,  and  he 
has  county  moneys  in  his  hand  out  of  which  they  might  be  paid,  but 
he  refuses  to  do  so.  The  count  stating  these  facts  is  demurred  to. 
It  may  be  taken  that  if  the  offence  had  not  been  alleged  to  have  been 
committed  within  the  metropolitan  police  district,  and  the  plaintiff 
had  only  been  the  parish  constable,  he  would  have  been  clearly  enti- 
tled to  the  order  for  his  expenses,  and  that  that  order  would  have 
issued  regularly  to  the  defendant  as  the  county  treasurer.  •  The  ques- 
tions, therefore,  will  be  —  First,  does  the  allegation  of  the  offence 
having  been  committed  within  that  district,  make  the  order  invalid  ? 
Secondly,  does  the  fact  that  the  warrant,  being  directed  to  the  parish 
constable,  was  delivered  by  the  magistrate  to  the  plaintiff,  a  police 
constable,  and  executed  by  him,  have  that  effect?     As  to  the  first 


COURT  OP  QUEEN'S  BENCH,  1862-53.    281 

Lererick  v.  Meroor. 

question,  the  Metropolitan  Police  Act,  10  Geo.  4,  c  44,  does  not  deprive 
the  magistrates  of  their  ordinary  criminal  jurisdiction  out  of  sessions, 
within  the  metropolitan  police  district  The  act,  therefore,  of  com- 
mittal to  the  county  goal  was  one  which  the  county  magistrate  had 
authority  to  do.  So  again  a  county  magistrate  was  competent  to 
ascertain  and  order  the  payment  of  the  expenses  of  taking  the  pri- 
soner there ;  and  this  was  not  seriously  contested  by  my  brother  Chan- 
nell ;  but  he  argued  that  the  order  was  made  on  the  wrong  officer 
and  a  wrong  fund ;  for  that  the  offence  having  been  committed  within 
the  metropolitan  police  district,  the  fund  properly  chargeable  was  the 
metropolitan  police  fund,  and  the  receiver  for  the  metropolitan  police 
district  the  officer  on  whom  the  order  should  have  been  made.  This 
«  fund  and  officer  were  created  by  the  10  Geo.  4,  c.  44,  and  enlarged 
by  several  succeeding  statutes,  but  is  not  interfered  with  by  the  11  & 
12  Vict  c.  42,  under  which  the  order  in  question  purports  to  have 
been  made.  By  the  10  Geo.  4,  c.  44,  s.  10,  the  receiver  is  authorized 
to  defray  out  of  the  fund  "  the  salaries,  wages,  and  allowances  to  be 
paid  as  in  the  same  act  after-mentioned  to  the  persons  belonging  to 
the  police  force  appointed  under  the  act,  and  also  all  other  charges 
and  expenses  in  carrying  the  act  into  execution."  The  salaries,  wa- 
ges, and  allowances  here  provided  for  are  enumerated  in  the  12th 
section,  and  certainly  do  not  include  a  case  such  as  that  now  before 
us,  and  it  should  seem  that  the  only  functionaries  from  whom  the 
receiver  is  to  have  orders  or  directions  for  payment  of  money  are  the 
police  magistrates  or  a  principal  secretary  of  state ;  and  reading  the 
10th  section  with  the  light  thrown  upon  it  by  the  12th,  we  think  the 
present  case  does  not  fall  within  the  general  words  of  a  "  charge  or 
expense  in  carrying  the  act  into  execution."  We  certainly  see  nothing 
which  empowers  an  ordinary  justice  of  the  peace  to  make  any  order 
on  the  receiver.  The  police  fund  as  mentioned  above,  has,  under 
several  statutes  referred  to  in  the  argument,  been  increased  by  grants 
from  the  consolidated  fund ;  but  these  statutes  make  no  difference  in 
regard  to  the  matters  now  under  consideration.  It  is  not  shown, 
therefore,  that  the  order  is  bad  in  respect  of  the  fund  on  which  it  is 
made,  by  pointing  out  any  other  on  which  it  could  properly  have 
been  made. 

Then,  can  the  order  be  objected  to  on  the  ground  that  the  warrant 
was  badly  delivered  to  the  plaintiff,  being  directed  to  the  parish  con- 
stable ?  We  think  certainly  not  By  the  2  &  3  Vict.  c.  47,  s.  11, 
the  commissioners  of  police  are  to  take  care  that  a  sufficient  number 
of  police  constables  shall  be  in  attendance  upon  every  magistrate 
sitting  at  any  police  court  within  the  Unfits  of  the  metropolitan 
police  district,  and  at  every  other  crimirA  court  holden  within  the 
district,  for  the  purpose  of  executing  such  summonses  and  warrants 
as  may  be  directed  to  them.  The  police  constables,  therefore,  are  to 
attend  not  merely  on  police  magistrates  and  at  police  courts,  but  on 
every  magistrate,  and  at  every  criminal  court  within  the  district ;  and 
as  they  are  to  attend  for  the  purpose  of  executing  summonses  and 
warrants,  it  seems  clearly  to  follow  that  they  are  to  attend  where 

24* 


282    COURT  OF  QUEEN'S  BENCH,  1862-53. 

Lcverick  ».  Mercer. 

persons  under  charge  of  felony  may  be  summoned  to  attend  or  com- 
mitted under  warrant  to  prison. 

But  this  is  made  perfectly  clear  by  the  12th  section,  which  enacts, 
that  thenceforward  all  summonses  and  warrants  to  be  issued  in  any 
criminal  proceeding  within  the  metropolitan  police  district,  or  by  any 
magistrate  within  the  said  district  shall  be  served  and  executed  by  a 
police  constable,  and  by  none  other.  Unless,  therefore,  this  warrant 
could  be  lawfully  executed  by  a  police  constable,  it  could  not  be  exe- 
cuted at  all.  Looking  at  the  language  of  the  11th  and  the  two 
following  sections,  it  may  be  that  it  would  have  been  more  correct  to 
direct  the  warrant,  not  to  the  parish  constable,  but  to  all  thj3  police 
constables.  Still,  however  directed,  it  could  only  be  served  and  exe- 
cuted by  a  police  constable.  A  warrant  directed  as  this  is,  could,  at 
common  law,  give  the  parish  constable  no  authority  beyond  his  own 
parish ;  for,  being  directed  to  him,  not  by  name,  but  only  in  his  cha- 
racter of  officer,  its  virtue  was  not  measured  by  the  authority  of  the 
magistrate  granting  it,  but  by  that  of  the  officer  receiving  it.  The 
Queen  v.  Wier%  1  B.  &  C.  288.  The  statute  5  Geo.  4,  c.  18,  s.  6, 
however,  passed  in  the  year  next  after  this  decision,  and,  probably,  in 
consequence  of  it,  altered  the  law  and  made  the  authority  of  the 
magistrate  the  measure  of  that  of  the  officer  to  whom  the  warrant  is 
directed  merely  as  such,  and  not  by  name.  Even  in  a  case  in  which 
the  validity  of  the  warrant  should  come  immediately  in  question, 
this  statute  has  made  the  direction  of  it  less  important  than  it  was 
before ;  and  even  in  such  a  case  it  might,  perhaps,  be  held  that  the 
magistrate  delivering  the  warrant  himself  to  the  plaintiff  directed  to 
the  parish  constable,  who,  merely  as  such,  could  not  execute  it,  must 
be  taken  to  treat  the  plaintiff  as  the  parish  constable  pro  hdc  vice. 

But  we  do  not  think  that  this  question  was  one  open  to  the  defend- 
ant. He  had  to  look  to  the  order  on  himself,  on  the  face  of  which  there 
was  no  irregularity.  It  would  be  very  inconvenient  to  hold  that  a 
county  treasurer  receiving  an  order  of  this  sort,  regular  on  its  face, 
was  bound  to  inquire  into  the  regularity  of  all  the  previous  proceed- 
ings :  Was  the  prisoner  duly  conveyed  ?  Has  the  magistrate  duly 
ascertained  the  expenses?  "Was  the  officer  conveying  the  lawful  con- 
stable of  the  parish  ?  Unless  he  was  bound  to  see  to  these  and  such 
matters  in  order  to  make  his  payment  under  the.  order  a  good  dis- 
charge to  himself,  it  seems  obviously  more  proper  to  hold  that  he  is 
not  at  liberty  to  make  any  question  upon  them.  The  13th  section 
of  the  2  &  3  Vict.  c.  47,  suggests  an  observation  confirmatory  of  thi9. 
That  section  provides,  that  where  a  warrant  is  directed  or  delivered 
to  a  police  constable,  unless  it  be  necessary  to  execute  it  without 
delay,  he  is  to  deliver  it  toftis  superior  officer,  who  shall  appoint  by 
indorsement  one  or  more  constables  to  execute  it.  It  surely  could  be 
no  part  of  the  duty  of  the  treasurer,  to  whom  an  order  was  brought 
for  payment,  to  ascertain  whether  the  warrant  had  been  delivered  to 
the  party  presenting  it,  and,  if  so,  to  inquire  why  he,  and  not  some 
other  appointee  of  the  superior  officer,  had  executed  it. 

It  was  answered,  indeed,  to  this  line  of  argument,  that  the  11th, 
12th,  and  13th  sections  of  the  2  &  3  Vict  c.  47,  must  be  understood 
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as  referring  solely  to  police  magistrates  acting  anywhere  within  the 
metropolitan  police  district,  ana,  therefore,  that  the  plaintiff  must  be 
considered  as  having  been  entirely  without  authority,  and  that  the 
magistrate  was  under  a  mistake,  and  did  what  he  was  not  authorized 
in  doing  when  he  delivered  the  warrant  to  him.  But  there  are  some 
very  strong  reasons  against  admitting  this  limitation  on  the  plain 
meaning  of  the  language  used.  In  the  first  place,  it  is  most  import- 
ant that  on  a  subject  of  this  sort  the  language  of  the  legislature 
should  receive  the  interpretation  which  plain  common  sense  would 
put  on  it;  for  if  the  warrant  be  delivered  to  one  in  whom  it  is  unlaw- 
ful to  execute  it,  and  there  be  resistance,  and  death  occurs,  the  gravtst 
questions  in  the  law  would  arise :  and  let  it  be  observed  that  there  is 
nothing  so  likely  to  occasion  resistance  as  doubts  entertained  in 
regard  to  the  authority  of  the  party  holding  the  warrant  If,  secondly, 
a  magistrate  in  a  case  like  the  present,  in  order  to  avoid  questions, 
should  adopt  the  safer  course,  and  in  all  cases  direct  and  deliver  the 
warrant  to  all  police  constables,  and  to  a  police  constable  by  name, 
then,  according  to  our  clear  opinion  as  to  the  police  fund,  and  the 
argument  of  the  defendant  as  to  the  county  rate  fund,  such  constable 
can  receive  no  indemnity  for  his  expenses ;  for  if  he  cannot  havet 
recourse  to  either  of  these  two  funds,  there  being  no  suggestion  of  any 
third  fund,  be  must  remain  unpaid.  But  this  is  clearly  against  the 
policy  of  the  law,  as  manifested  not  merely  by  the  11  &  12  Vict. 
c.  42,  but  by  other  former  statutes ;  and  we  may  add,  that  it  is  equally 
clear  against  the  policy  of  good  government,  which  points  out  that 
the  public  agents  in  the  administration  of  criminal  justice  should  be 
reasonably  remunerated  and  indemnified  by  the  public ;  at  all  events, 
when  they  cannot  be  so  from  the  goods  of  the  offender. 

We  are,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment  on  the  first  count;  and  with  a  view  to  the  following  counts, 
it  may  be  convenient  to  state  that  the  short  grounds  of  our  opinion 
are  —  that  this  case  falls  within  the  general  enactments  of  the  11  & 
12  Vict,  c  42 ;  that  the  Metropolitan  Police  Acts  do  not  interfere  with 
these,  except  in  limiting  the  description  of  officer  to  whom  war- 
rants should  be  delivered  within  the  metropolitan  police  district ;  and 
that  this  warrant,  though  directed  to  the  parish  constable,  was, 
for  the  present  purpose,  well  delivered  to  the  plaintiff,  or  that,  at  all 
events,  the  order  for  his  remuneration  was  a  valid  order  on  the 
defendant. 

From  these  grounds,  it  wiU  follow  that  the  plaintiff  is  also  entitled 
to  our  judgment  on  the  second  count,  in  which  the  only  difference  is, 
that  the  offence  charged  was  a  misdemeanor;  and  this  is  unimport- 
ant, for  the  justice  was  equally  authorized  to  commit  in  this  case  as 
in  felony,  and  it  is  upon  the  committal  and  the  execution  of  the 
warrant  that  the  right  to  the  order  for  the  expenses  arises. 

The  third  count  states  a  case  of  commitment  on  a  summary  con- 
viction, where  the  adjudication  was,  in  the  first  instance,  for  a  pecu- 
niary penalty  and  costs,  with  the  alternative  of  imprisonment  in  case 
of  non-payment ;  and  the  facts  stated  bring  it  within  the  27  Geo.  2, 
c  3,  s.  1.    Now,  the  11  &  12  Vict  c.  43,  with  respect  to  summary 
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convictions  and  orders,  makes  no  provision  for  these  expenses,  though 
it  is  full  upon  the  subject  of  costs  to  be  paid  to  the  opposing  party ; 
and  the  form  of  commitment  in  the  schedule  0, 1,  which  is  appli- 
cable to  this,  assumes  an  adjudication  extending  to  these  expenses, 
and  in  itself  extends  the  imprisonment  until  these,  as  well  as  the 
penalty  and  costs,  are  paid.  But  then  the  27  Geo.  2,  c.  3,  is  not 
repealed  by  this  statifte,  and  this  statute  expressly  directs  the  order  to 
be  made,  "  when  any  person  not  having  goods  or  money  within  the 
county  where  he  is  taken,  sufficient  to  bear  the  charges  of  himself 
and  of  those  who  convey  him,  is  committed  to  the  gaol  or  house  of 
ccftrection,"  making  no  distinction  as  to  the  offence  for  which  he  is 
committed.  And  the  treasurer,  by  the  same  section,  is  required  to 
pay  the  ascertained  amount  as  soon  as  he  receives  the  warrant,  "  and 
any  money  so  paid  shall  be  allowed  in  his  accounts."  It  could  not 
be  contended  in  a  case  on  which  the  Metropolitan  Police  Acts  had 
no  bearing,  that  the  treasurer  could  resist  this  order,  and  we  see  no 
grounds  for  holding  that  they  do  here  apply,  any  more  than  in  the 
two  preceding  cases.  We  think,  therefore,  our  judgment  must  be  for 
the  plaintiff  on  this,  as  well  as  on  the  two  preceding  counts. 
I  The  fourth  count  of  the  declaration  differs  from  the  first  in  this 
respect  only,  that  it  states  a  case  in  which  the  magistrate  remanded 
the  prisoner,  under  a»charge  of  felony,  to  be  brought  up  at  a  day  named 
for  further  examination :  this  makes  no  difference  in  principle,  and 
our  judgment  on  this  count  will  also  be  for  the  plaintiff. 

The  fifth  count  states  a  commitment  for  further  examination  of  one 
William  Amos  for  uttering,  and  one  George  Brown  for  having  on  his 
person  counterfeit  coin,  under  a  warrant  directed  only  to  the  keeper 
of  the  county  gaol,  but  delivered  to  the  plaintiff  for  execution :  in  all 
other  material  respects  it  is  the  same  as  the  second  count ;  and  these 
circumstances  in  which  it  differs  raise  no  ground  for  a  difference  in 
our  judgment. 

The  same  conclusion  we  come  to  on  the  sixth  count,  where  the 
committal  was  for  a  further  examination  on  a  charge  of  felony ;  and 
on  the  subsequent  inquiry  the  prisoners  were  discharged.  The  result 
of  the  inquiry  can,  of  course,  have  no  effect  on  the  plaintiffs  right  to 
recover. 

The  same  remark  applies  to  the  seventh  count,  which  is  similar  to 
the  fifth  count,  except  that  the  remanded  prisoner  was  never  finally 
committed  for  trial. 

Thus  far  the  counts  all  state  commitments  by  county  magistrates, 
not  of  the  metropolitan  police,  sitting  within  the  metropolitan  police 
district,  but  not  in  a  metropolitan  police 'court;  the  warrants  directed 
to  the  parish  constable,  but  delivered  to  the  plaintiff ;  the  orders  on 
the  defendant  made  by  county  magistrates,  not  of  the  metropo- 
litan police.  We  are  now  to  consider  cases  in  which  the  warrants  of 
committal  were  made  by  metropolitan  police  magistrates,  sitting  in 
metropolitan  police  courts  within  the  district,  directed  to  all  the  po- 
lice constables,  and  delivered  to  the  plaintiff,  or  only  delivered  to  him 
without  any  direction  expressed  on  their  face,  and  the  orders  on  the 
defendant  for  payment  also  made  by  metropolitan  police  magis- 
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trates.  And  nine  several  counts  are  framed  on  cases  of  committal, 
respectively,  for  trial  on  charges  of  felony ;  for  refusing  to  enter  into  a 
recognizance  with  sureties  to  appear  at  the  sessions,  and  in  the  mean 
time  to  keep  the  peace  and  be  of  good  behavior ;  on  summary  convic- 
tions for  assaults ;  for  further  examination  on  a  charge  of  felony  follow- 
ed by  a  commitment  for  trial ;  for  further  examination  on  a  charge  of 
misdemeanor,  followed  also  by  a  commitment  for  trial ;  for  further 
examination  on  a  charge  of  felony,  followed  by  a  discharge  on  such 
further  examination ;  for  further  examination  on  a  charge  of  misde- 
meanor, followed  by  a  discharge ;  for  further  examination  on  a 
charge  of  felony,  followed  by  a  summary  conviction  of  misdemeanor ; 
and  lastly,  for  further  examination  on  a  charge  of  an  indictable  mis- 
demeanor, followed  by  a  summary  conviction  of  one  by  statute 
punishable  summarily,  and  adjudication  of  a  fine  paid  by  the  prisoner. 
We  have  specified  the  different  grounds  of  committal  and  the  results, 
because  it  tnust  be  presumed  that  the  defendant  thought  these  matters 
might  be  material ;  but  it  will  be  observed  that  they  are  either  the 
same  as  those  which  have  been  dealt  with  in  one  or  other  of  the  first 
seven  counts,  or  the  differences  arise  after  the  title  of  the  plaintiff,  if 
any,  to  be  remunerated  has  arisen,  and  cannot,  therefore,  affect  it.  We 
have  noticed  also  the  direction  of  the  warrants,  but  this  also  is  a  point 
which  we  have  already  considered  in  our  judgment  on  tHfe  earlier 
counts.  So  that  the  material  points  for  consideration  in  respect  of 
these  nine  counts  are,  that  the  warrants  of  Rnnmittal  and  the  orders 
for  payment  were  made  by  metropolitan  police  magistrates,  either  sit- 
ting in  metropolitan  police  courts,  or,  at  least,  directly  acting  as  such. 
Now,  under  the  10  Geo.4,c.  44,  these  magistrates  are  appointed  justices 
for  the  whole  county,  as  well  as  the  police  district.  They  are  to  dis- 
charge the  duties  of  justices  of  the  peace,  some,  at  least,  of  them  both 
at  the  police  office  and  in  all  parts  of  the  county.  The  argument,  there- 
fore, for  the  defendant  must  be  founded  not  so  much  on  a  want  of 
relation  between  these  magistrates  and  himself,  or  a  want  of  power  in 
them,  generally,  but  that  they  had  made  their  orders  on  the  wrong  fund, 
because  the  cases  out  of  which  the  charges  grew  arose  within  the  police 
district,  and  came  before  them  in  the  police  courts,  or  at  all  events,  they 
have  made  them  on  a  fund  not  liable.  The  police  magistrate,  if  acting 
as  a  county  magistrate  out  of  the  district,  or  even  in  it,  but  out  of  his 
court,  certainly  might,  by  virtue  of  his  general  authority  as  a  county 
magistrate,  make  the  same  orders  as  an  ordinary  county  magistrate 
might  make,  in  all  cases  within  the  exception  at  the  close  of  the  1st 
section  of  the  10  Geo.  4,  c.  44.  As  to  all  such  he  is  a  county  magis- 
trate —  and  something  more ;  —  he  has  all  general  powers  as  an  ordi- 
nary justice  of  the  peace ;  and  he  has  also  special  powers  as  a  police 
magistrate.  The  exception  referred  to  is  in  these  words :  "  for  the 
preservation  of  the  peace,  the  prevention  of  crimes,  the  detection  and 
committal  of  offenders,  and  in  carrying  into  execution  the  purposes 
of  the  act."  A  police  magistrate,  therefore,  may  act  out  of  sessions 
in  matters  concerning  the  detection  or  the  committal  of  offenders, 
and  in  carrying  into  execution  the  purposes  of  the  act.  We  think 
this  language,  fairly  interpreted,  extends  to  warrants  and  orders  such  as 
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we  are  now  dealing  with.  The  police  magistrate  cannot  discharge  his 
duty  as  such  without  committing  offenders  (under  which  term  persons 
charged  with  offences  must,  in  reason,  be  included)  to  the  county  gaol ; 
the  committal  can  only  be  carried  into  effect  by  an  agent ;  that  agent 
must  be  a  police  constable ;  the  police  constable  must  be  indemnified 
for  the  expense  necessarily  incurred,  he  cannot  be  expected  to  defray 
it  out  of  his  wages  or  ordinary  allowances ;  and  such  indemnity  can 
only  be  ascertained  and  awarded  by  a  magistrate.  We  think,  there- 
fore, that  the  police  magistrate  has  necessarily  the  power  to  make  an 
order  on  some  fund. 

Then,  is  the  metropolitan  police  fund  that  on  which  the  order  is 
to  be  made  ?  To  answer  this  we  must  refer  to  the  10  Geo.  4,  c.  44,  s. 
12. .  Now,  the  only  power  which  the  police  magistrates  have  over  that 
fund,  by  that  section,  is  for  "  any  extraordinary  expenses  "  which  shall 
appear  to  have  "  been  necessarily  incurred  in  apprehending  offenders, 
and  executing  orders  of  police  magistrates,  such  expenses  being  first 
examined  and  approved  by  one  of  the  said  justices."  Such  orders 
as  we  are  now  considering  clearly  do  not  fall  within  the  first  branch 
of  this  sentence ;  nor  do  they  within  the  second  —  for  this,  like  the 
former,  only  extends  to  extraordinary  expenses,  not  to  such  as  must 
occur  in  almost  every  case  of  committal ;  and  if  it  had  been  intended 
to  include  expenses  of  conveyance  under  ordinary  warrants  of  com- 
mittal, we  should  have  expected  to  find  not  merely  the  word  "  orders" 
but  "  warrants "  made  uJfe  of.  Looking  at  the  whole  section,  it  is 
clear  to  our  minds  that  this  part  of  it  was  intended  only  to  provide 
for  those  extraordinary  occasions,  which  from  time  to  time  arise  in 
the  discharge  of  the  duties  of  the  police,  properly  so  called,  and  Jiad 
no  reference  to  the  daily  duties  of  magistrate  and  constable. 

We  are  then  brought  to  the  conclusion  that  the  police  magistrate 
has  power  to  make  the  order  in  question  on  some  fund,  but  not  on 
the  police  fund ;  none  other  can  be  suggested  but  the  county  fund, 
and  the  general  words  of  the  11  &  12  Vict.  c.  42,  taken  in  conjunction 
with  those  of  the  10  Geo.  4,  c.  44,  are  large  enough  to  include  police 
as  well  as  county  magistrates.  We  think,  therefore,  that  on  these 
nine  counts,  also,  judgment  should  be  for  the  plaintiff.  And  this  con- 
elusion  works  no  injustice.  The  parishes  in  a  county,  which  are  in- 
cluded within  the  police  district,  contribute  as  well  to  the  county  rate 
as  to  the  police  rate.  Expenses  incurred  by  the  conveyance  of  their 
offenders  may,  therefore,  properly  be  borne  by  the  county  rate. 

We  have  but  one  count  remaining  to  be  disposed  of,  in  which  it  is 
stated  that  the  plaintiff  having,  under  a  warrant,  conveyed  a  prisoner 
to  the  county  gaol  on  remand  for  further  examination,  and  the  keeper 
of  the  gaol  having  received  a  warrant  to  bring  the  prisoner  up  again 
for  examination,  the  plaintiff,  at  the  request  of  the  gaoler,  received 
her  from  him  and  conveyed  her  before  the  magistrate ;  and  the  order 
on  which  she  seeks  to  recover  is,  for  the  expense  of  so  reconveying 
her.  No  statute  was  urged  which  authorized  any  such  order,  nor 
have  we  found  any.  By  the  21st  section  of  the  11  &  12  Vict  c.  44, 
the  power  of  removal  is  given  to  the  justice  for  not  exceeding  eight 
clear  days  to  the  common  gaol  or  house  of  correction,  or  for  not 
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exceeding  three  clear  days  tothe  custody  of  the  constable  himself,  in 
whose  custody  .the  prisoner  previously  was.  If  the  latter  course  be 
adopted,  the  justice  may  order  the  constable  to  bring  the  prisoner 
before  him.  But  no  express  provision  is  made  in  the  former  case  for 
the  bringing  the  prisoner  up  again;  the  statute,  however,  in  general 
terms  provides  that  the  justices  of  the  peace  ipay  order  the  accused 
party  to  be  brought  before  him,  or  any  other  justice,  at  any  time  be- 
fore the  expiration  of  the  time  for  which  he  shall  be  so  remanded,  and 
then,  that  "  the  gaoler  or  officer,  in  whose  custody  he  shall  then  be, 
Bhall  duly  obey  such  order."  We  do  not  think  these  last  words 
necessarily  put  the  officer  and  gaoler  on  the  same  footing,  so .  as  to 
make  it  proper  for  the  magistrate  to  order  the  gaoler  to  bring  up  the 
prisoner ;  and  the  practice  would  be  so  full  of  inconvenience,  that 
we  think  it  ought  not  to  be  adopted.  It  seems  to  us  that  the  words 
of  the  statute  would  be  fully  satisfied  if  we  hold  them  only  to  make 
it  the  duty  of  the  gaoler  to  give  up  the  prisoner  to  the  officer  who 
should  bring  the  order  of  the  magistrate  for  that  purpose.  And  if  the 
magistrate  make  his  order  to  the  constable  to  bring  him  up,  at  the 
same  time  that  he  orders  the  gaoler  to  deliver  him,  it  would  not  be 
putting  too  large  a  construction  on  the  words  of  the  26th  section,  if 
the  constable's  expenses  in  obeying  that  order  should  be  certified  for, 
as  part  of  the  entire  expenses  of  the  whole  committal.  But  this 
course  has  not  been  adopted  here,  and  clearly  the  constable  is  not  un- 
der the  gaoler's  authority  for  this  purpose,  nor  had  this  last  any  au- 
thority to  make  any  such  order  as  is  here  relied  on.  On  this  count 
judgment  must  be  for  the  defendant.  We  have,  as  requested,  gone 
fully  into  all  the  various  points  which  this  case  embraced,  and  our 
judgment  will  be  for  the  plaintiff  on  all  the  counts  but  the  last,  on 
which  it  will  be  for  the  defendant. 

Judgment  was  entered  accordingly. 


Regina  v.  The  Inhabitants  of  Haughton.1 

January  29, 1853. 

Estoppel— Indictment — Judgment  on  prior  Presentment  submitted  to 

—  Recital  in  Act  of  Parliament. 

Upon  the  trial  of  an  indictment  against  the  inhabitants  of  the  township  of  Hn  for  the  non- 
repair of  a  highway,  a  prior  judgment  of  quarter  sessions  upon  a  presentment,  by  a  justice' 
under  the  13  Geo.  3,  c  78,  for  non-repair  of  the  same  highway  oy  H.,  was  put  in.  The 
presentment  alleged  that  the  highway  was  in  IL,  and  that  EL  was  Jiable  to  repair  it    It 

■  *.  ■  ...  .     ,  ...       i  .  ■■ 

*  M  Law  J.  Rep.  (*.  a.)  ML  C.  89 ;  17jur.4W;  1EL&BL601. 
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also  appeared  by  the  judgment,  that  two  of  the  inhabitants  of  H.  had  appeared  and  pleaded 
guilty,  and  that  a  fine  was  imposed:  — 

Held,  conclusive  evidence  that  the  highway  was  in  IL,  and  that  H.,  was  liable  to  repair  it 

The  presentment  did  not  state  how  the  township  was  liable  to  repair:—- 

Held,  that  although  it  might  be  bad  for  this  reason  on  demurrer  or  error,  yet,  that  haying 
been  submitted  to  by  the  defendants,  they  were  conclusively  bound  by  it. 

The  fact  of  the  fine  imposed  by  the  sessions  not  being  shown  to  have  been  paid  did  not  pre- 
vent the  judgment  from  acting  as  an  estoppel,  no  fraud  being  imputed. 

A  recital  in  a  private  act,  (since  repealed,)  that  the  road  in  question  was  in  D.,  is  at  most 
only  evidence  of  that  met,  and  is  not  admissible  against  the  estoppel. 

Indictment  for  non-repairs  of  a  highway. 

The  first  three  counts  stated  the  highway  to  be  in  the  township  of 
Denton,  in  the  parish  of  Manchester,  and  that  the  inhabitants  of  the 
township  of  Haughton,  in  the  same  parish,  were  liable  to  repair  it 
The  prosecutors  failed  in  proving  either  of  these  counts.  The  fourth 
count  alleged  the  highway  to  be  in  the  township  of  Haughton,  and 
that  the  defendants  were  by  prescription  liable  to  repair  all  roads 
within  the  township  which  would  be  otherwise  repairable  by  the 
parish. 

Plea.     Not  guilty,  and  issue  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer  Assizes, 
1852,  it  appeared  that  Haughton  and  Denton  were  adjoining  town- 
ships, situate  in  the  parish  of  Manchester,  and  that  Haughton  was 
prescriptively  liable  to  repair  all  the  highways  situate  in  it.  The 
dispute  was,  whether  the  highway  in  question  was  in  Haughton  or 
in  Denton.  It  appeared  that  the  land  on  each  side  of  the  road  (which 
was  admitted  to  be  out  of  repair)  was  in  the  towship  of  Denton,  but  that 
as  far  as  living  memory  extended,  it  had  been  exclusively  repaired  by 
Haughton.  In  order  to  prove  the  liability  of  the  defendants,  a  record 
of  the  quarter  sessions,  holden  at  Salford,  in  and  for  the  county  palatine 
of  Lancaster,  in  1791,  was  given  in  evidence  by  the  prosecutors.  This 
record  set  out  a  presentment  by  a  justice  under  the  13  Geo.  3,  c.  78, 
that  a  highway  "  lying  in  the  township  of  Haughton,"  &c,  [describing 
it,]  was  out  of  repair,  and  "  that  the  inhabitants  of  the  township  of 
Haughton  aforesaid,  the  said  common  highway,  &c,  ought  to  repair, 
when  and  so  often  as  it  shall  be  necessary."  It  then  proceeded,  that 
at  a  sessions  holden,  &c.,  "  two  inhabitants  of  the  said  township  of 
Haughton,  and  on  behalf  of  themselves  and  the  rest  of  the  inhabit- 
ants of  the  said  township,  submitted  to  the  said  presentment,"  and 
that  a  fine  of  60/.  was  laid  by  the  court  upon  the  said  inhabitants  for 
not  repairing  the  said  highway, "  and  the  same  fine  is  now  ordered  to 
be  estreated  and  levied."  It  was  admitted  that  the  road  now  in 
question  was  a  portion  of  the  highway  described  in  the  presentment, 
but  it  was  not  shown  that  the  fine  of  60Z.  had  ever  been  paid.  The 
prosecutors  relied  on  this  record  as  conclusive  by  way  of  estoppel, 
that  the  road  was  in  the  defendants'  township,  The  defendants 
argued  that  they  were  not  so  estopped,  and  relied  on  other  evidence 
in  the  case,  which  showed  that  in  point  of  fact  the  road  was  not  in 
Haughton,  but  in  Denton,  and  especially  upon  the  59  Geo.  3,  c.  22, 


COURT  OF  QUEEN'S  BENCH,  1852-53.    289 

Begina  v.  The  Inhabitants  of  Haughton. 


which  recited  in  the  preamble  that  the  roads  within  the  parish  of  Man- 
chester were  repaired  by  the  inhabitants  of  the  township  within  which 
they  are  situate,  except  (amongst  others)  "certain  portions  of  two 
highways  in  Denton,  repaired  by  the  inhabitants  of  the  township  of 
Haughton,"  and  by  section  8,  enacted,  "  that  the  inhabitants  of  the 
said  township  of  Haughton,  notwithstanding  any  thing  therein  con- 
tained, shall  be,  remain,  and  continue  liable  to  the  repairs  of  the  said 
portions  of  the  said  two  highways  in  Denton,  in  as  full  and  ample  a 
manner  as  they  were  or  could  or  might  be  subject  to  the  reparation 
thereof  in  case  this  act  had  not  passed ;  but  the  said  inhabitants  of 
Haughton  shall  not  be  precluded  or  debarred,  by  reason  of  any  thing 
herein  contained,  from  disputing  such  liability  in  as  full  and  ample  a 
manner  as  if  this  act  had  not  passed."  The  road  in  question  was 
one  of  the  portions  referred  to  in  the  above  clause  of  the  act,  which 
had,  however,  been  repealed  by  the  14  &  15  Vict,  c  10. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  road  in 
question  was  in  Haughton  or  in  Denton,  upon  which  the  jury  found 
that  it  was  in  Denton,  and  a  verdict  was  entered  for  the  defendants, 
leave  being  reserved  to  the  crown  to  move  to  enter  a  verdict  if  the 
crown  should  be  of  opinion  that  the  judgment  upon  the  presentment 
was  conclusive  evidence  against  the  defendants. 

A  rule  nisi  having  been  accordingly  obtained,  — 

Cowling'  and  Holland  showed  cause.1  No  question  arises  here  as 
to  pleading  the  estoppel,  it  being  a  case  in  which  there  was  no  oppor- 
tunity of  doing  so.  First,  it  is  objected,  that  the  presentment  is  bad 
upon  the  face  of  it,  and,  therefore,  not  binding  as  an  estoppel.  It  is 
bad  for  not  alleging  how  the  township  of  Haughton  was  liable  to 
repair  the  road  in  question ;  and  to  be  an  estoppel,  the  presentment 
must  have  been  good  on  writ  of  error.  To  support  a  plea  of  autrefois 
acquit  or  convict,  the  former  indictment  must  appear  to  have  been 
good.  Com.  Dig. '  Appeal,'  6.,  9, 11,  and  the  same  principle  applies 
here. 

[Wightman,  J.  In  Horsy  v.  Daniel,  2  Lev.  161,  it  was  held,  that 
advantage  cannot  be  taken  of  error  in  a  judgment  till  it  be  reversed.] 

lu  ordinary  cases  that  is  so,  but  that  principle  can  hardly  apply 
when  the  judgment  is  relied  upon  as  an  estoppel.  Secondly,  there  is 
no  proof  of  the  fine  having  been  paid.  If  any  attempt  had  been 
made  to  enforce  the  judgment,  a  writ  of  error  would  probably  have 
been  brought  to  reverse  it  This  is  different  from  a  judgment  on  an 
indictment  to  which  there  has  been  a  plea  of  not  guilty.  Strutt  v. 
Boving-don,  1  Esp.  56 ;  Sintzenick  v.  Lucas,  1  Esp.  44,  and  Barrs  v. 
Jackson,  1  You.  &  C.  C.  C.  585. 

[Lord  Campbell,  C.  J.  If  pleaded  as  an  estoppel,  it  would  not 
have  been  necessary  to  aver  payment  of  the  fine ;  and,  in  the  absence 
of  any  thing  being  set  up  in  the  nature  of  a  replication  perfraudetnj 


i  January  19,  before  Lord  Campbell,  C.  J.,  Wightman,  J.,  and  Cbompton,  J. 
Colkridge,  J.,  was  present  doling  part  only  of  the  argument 
vol.  xviii.  25 
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we  must  take  it  that  the  two  inhabitants,  in  submitting  to  the  judg- 
ment, properly  represented  the  township.] 

But  supposing  that  this  is  equivalent  to  a  judgment  upon  an 
indictment  for  non-repair  of  the  road  against  the  present  defendants, 
still  it  is  not  conclusive,  but  only  evidence  jiable  to  be  rebutted.  An 
indictment  is  a  matter  of  a  criminal  nature,  and  differs  materially 
from  a  suit  involving  a  civil  or  private  right  The  judgment  in  such 
a  case  is  only  conclusive  to  the  extent  of  its  operation  in  rem,  as,  for 
instance,  the  status  of  the  party  in  society.  It  is  conclusive  as  to  the 
fact  of  conviction  and  punishment,  but  not  as  to  the  question  of  guilt 
or  innocence.  Duchess  of  Kingston's  case,  2  Smith's  L.  C.  424.  An 
estoppel  to  be  good  must  be  mutual  and  conclude  both  parties  alike. 
Com.  Dig.  <  Estoppel,'  B ;  but  here  the  crown  would  not  be  estop- 
ped from  saying  that  this  road  is  in  Denton,  and  in  suing  that  parish 
for  the  repair. 

[Lord  Campbell,  C.  J.  There  the  two  proceedings  would  be 
between  different  parties.] 

Still,  the  crown  may  set  up  a  liability  in  Denton,  as  was  done  in 
a  case  of  The  Queen  v.  Denton,  .tried  before  Cresswell,  J.,  at  the 
Liverpool  Spring  Assizes,  1852,  where  the  question  was  as  to  the 
liability  to  repair  this  very  road,  and  where  evidence  to  rebut  the 
former  judgment  was  received.  The  same  rule  must  apply  to  the 
defendants  as  to  the  crown  in  this  respect  The  King  v.  St.  Pancras, 
Peake,  N.  P.  219,  will  be  cited  for  the  prosecution,  but  that  case  is 
not  good  law.  There,  upon  the  trial  of  an  indictment  against  St 
Pancras  for  non-repair  of  a  road,  the  defendants  produced  the  copy  of 
a  conviction  upon  an  indictment  against  the  parish  of  Islington  for 
non-repair  of  the  same  road,  and  Lord  Kenyon,  C.  J.,  held  this  to  be 
conclusive  evidence  that  Islington  was  bound  to  repair.  He  there 
admits  that,  if  there  had  been  an  acquittal,  the  record  would  not  have 
been  evidence  for  Islington,  the  reason  being  "  because  some  other 
parties  might  have  indicted  them,  and  those  parties  could  not  be 
bound  by  this  record."  But  that  principle  must  apply  equally, 
whether  there  be  a  conviction  or  an  acquittal,  as  the  parties  were 
different  on  the  two  occasions.  In  The  King  v.  Wandsworth,  1  B.  & 
Aid.  63,  it  was  assumed  that  a  judgment  of  acquittal  would  be  evi- 
dence in  favor  of  the  defendants  on  a  second  trial ;  and  in  The  King  v. 
Middlesex,  1  B.  &  Aid.  64,  n.,  the  Court  appear  to  have  thought  that 
a  prior  judgment  of  conviction  would  not  be  conclusive,  and  so  im- 
pugned the  decision  in  The  King  v.  St*  Pancras. 

[Lord  Campbell.  C.  J.  In  The  King  v.  St.  Pancras  the  parties 
were  different,  and  the  case  may  be  doubtful  on  that  ground.  But 
here  the  defendants  are  the  same  in  the  both  cases.] 

But  the  principle  applies,  because  the  prosecutors  are  not  the  same 
,  in  the  two  cases.  . 

[Lord  Campbell,  C.  J.  Lord  Kenyon  says,  it  is  conclusive  evi- 
dence against  Islington,  not  that  it  is  so  against  St.  Pancras.] 

The  effect  of  the  decision  is,  that  it  was  an  estoppel  against  St 
Pancras.  Probably,  the  case  was  not  moved  because  the  evidence, 
even  though  not  conclusive,  was  too  strong  to  be  got  over,  in  the 
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same  manner  as  the  effect  of  submitting  to  a  former  indictment  ia 
stated  in  The  King  v.  Whitney,  3  Ad.  &  E.  69,  by  Lord  Denman,  C. 
J.  In  The  King  v.  Eardisland,  2  Camp.  494,  it  was  held,  that  upon 
an  indictment  for  non-repair  of  a  highway  against  a  parish  consisting 
of  three  townships  A,  B,  and  C,  to  which  C  pleads  an  immemorial 
liability  of  each  township  to  repair  separately  its  own  highways, 
indictments  against  the  parish  for  not  repairing  highways  in  A  and 
B,  followed  by  convictions,  were  held  only  primd  facie  evidence  to 
disprove  the  custom.  The  Queen  v.  Blakemore,  2  Den.  C.  C.  410;  s.  c. 
9  Eng.  Rep.  541,  will  probably  be  relied  on,  to  show  that  the  former 
judgment  is  conclusive.  But  that  point  was  unnecessary  for  the 
decision.  Therefore,  there  is  no  direct  authority  in  favor  of  the  estop- 
pel, and  if  the  question  is  open,  principle  is  against  such  a  view. 
The  jury  have  found,  upon  evidence  which  left  no  doubt  of  the  fact, 
that  the  highway  is  in  Denton,  and  it  is  unreasonable  that  jurymen 
should  strain  their  consciences  by  finding  that  which  they  plainly  see 
is  not  the  real  fact.  But  even  if  the  presentment  be  conclusive,  the 
statute  59  Geo.  3,  c.  22,  operates  against  it  and  sets  the  matter  at 
large,  as  it  expressly  declares  that  the  highway  is  in  Denton,  and  that 
being  a  fact,  which  is  the  groundwork  of  the  act,  is  as  conclusive  as 
if  it  were  positively  enacted. 

[Lord  Camrbell,  C.  J.  A  recital  in  a  private  act  is  not  conclusive 
either  in  law  or  in  fact ;  and  this  recital  is  merely  evidence  of  the 
road  being  in  Denton,  and  is,  therefore,  inadmissible  against  an 
estoppel. 

[Coleridge,  J.  If  the  judgment  in  the  presentment  had  been  plead- 
ed as  an  estoppel,  you  could  not  have  replied  something  which  is 
only  evidence  to  the  contrary.] 

Atherton,  Monk,  and  A.  X  Russell,  in  support  of  the  rule.  There  is 
no  distinction  between  a  presentment  and  ah  indictment,  in  regard  to 
the  conclusiveness  of  the  judgment.  As  to  this  presentment  being 
bad  on  its  face,-  assuming  it  to  be  so,  still  it  is  a  judgment  upon  the 
very  matter  now  in  dispute,  and  therefore  an  estoppel  takes  place. 
But  it  is  perfectly  good  in  substance,  and  the  sentence  is  by  the 
proper  tribunal  and  against  the  proper  party.  Any  defect  should 
have  been  objected  to  on  demurrer  *or  error.  There  is  no  analogy 
between  this  case  and  that  of  a  plea  of  autrefois  acquit  or  convict 
There  it  is  essential  to  show  that  the  prisoner  has  before  been  in 
jeopardy  for  the  same  matter,  which  cannot  be  the  case  unless  the 
prior  indictment  were  valid  in  law.  Here,  the  question  is,  whether 
there  has  been  a  decision  upon  the  point  now  in  dispute  by  a  compe- 
tent tribunal  The  Court  has  already  disposed  of  the  point  raised  on 
the  non-payment  of  the  fine.  The  argument  attempted  to  be  drawn 
from  the  59  Geo.  3,  c.  22,  will  not  hold  for  two  reasons:  first, 
because  the  fact  relied  upon  is  only  recited,  and,  therefore,  at  the 
most,  only  evidence  of  its  truth ;  and,  secondly,  the  act  having  been 
repealed,  all  the  effect  of  the  recital,  whatever  it  may  have  been,  is  at 
an  end.  Then,  as  to  the  main  question.  The  King  v.  St.  Pancras  is 
sought  to  be  impugned,  but  that  should  only  be  in  a  court  of  error. 
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[Lord  Campbell,  C.  J.  I  do  not  see  how  they  could  bring  error, 
as  there  can  be  no  bill  of  exceptions  in  a  criminal  case.] 

A  special  verdict  might  be  found,  or  a  case  reserved  for  the  Court 
of  Criminal  Appeal.  The  King  v.  St.  Pancras  is  recognized  in  the 
text-books.  The  point  really  decided  there  is,  that  as  between  the 
same  parties  the  record  is  conclusive.  The  dicta  of  the  judges  in 
The  Queen  v.  Blakemore  are  to  the  same  effect  There  is  nothing 
against  principle  in  holding  this  to  be  an  estoppel,  and  nothing  unrea- 
sonable in  so  doing,  because  the  jury  are  bound  to  give  their  verdict 
solely  on  the  evidence ;  and  where  there  is  an  estoppel,  all  other  evi- 
dence is  shut  out 

[Lord  Campbell,  C.  J.  It  was  a  much  stronger  strain  of  a  juryman's 
conscience  to  find  a  grant,  and  that  it  was  lost,  which  they  repeat- 
edly didj 

The  King  v.  Middlesex  is  rather  in  favor  of  the  defendants'  argu- 
ment The  King  v.  Whitney  does  not  decide  the  question  at  all. 
What  is  there  said  must  be  applied  to  the  length  and  breadth  of  the 
road,  and  not  to  the  general  question  of  liability.  In  The  King  v. 
Eardisland  the  point  decided  was,  that  the  party  affected  by  the 
judgment  might  avoid  it  by  showing  what  amounted  to  fraud  in  law: 
a  doctrine  quite  in  accordance  with  what  is  stated  in  The  King  v.  St. 
Pancras.  The  fact  that  the  crown  is  not  bound  by  a  judgment  of 
acquittal  will  not  prevent  the  "conviction  being  an  estoppel,  as  it  is  a 
privilege  of  the  crown  not  to  be  estopped. 

[Lord  Campbell,  C.  J.  And  besides,  the  acquittal  finds  no  fact, 
as  the  conviction  does.] 

Our.  adv.  vulL 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  In  this  case,  we  have  first  to  consider  the 
general  question,  whether,  upon  the  trial  of  an  indictment  against  the 
inhabitants  of  a  parish  for  not  repairing  a  highway,  with  a  plea  of 
not  guilty,  a  prior  judgment  upon  a  presentment  against  the  same 
defendants  for  not  repairing  the  same  highway,  to  which  they  had 
pleaded  guilty,  is  conclusive  evidence  to  prove  that  the  highway  is 
situated  within  the  parish,  and  that  the  inhabitants  are  liable  to  repair 
it?  Mr.  Cowling  very  properly  admitted,  that  as  the  prosecutor  had  no 
opportunity  of  putting  the  former  judgment  upon  the  record,  it  will 
not  the  less  operate  as  an  estoppel  because  not  pleaded  as  such,  if  it 
would  operate  as  an  estoppel  being  pleaded ;  a  doctrine  clearly  esta- 
blished by  the  authorities  cited  in  The  Queen  v.  Blakemore.  In  The 
King  v.  St.  Pancras,  it  was  laid  down  by  Lord  Kenyon  that,  under 
circumstances  substantially  the  same  as  those  above  propounded,  the 
prior  judgment  is  conclusive  evidence.  This  doctrine  has  been  stated 
as  clear  law  by  every  text-writer  who  has  since  written  upon  the  sub- 
ject, and  has  been  several  times  recognized  by  judges,  but  has  never 
been  the  foundation  of  any  solemn  decision,  and  Mr.  Cowling  was 
at  full  liberty  to  controvert  it  He  begins  very  properly  by  pointing 
out  that  the  former  judgment  could  not  have  operated  as  an  estoppel 
in  The  King  v.  St.  Pancras,  as  the  former  judgment  there  was  upon 
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an  indictment  against  the  parish  of  Islington.     But  Lord  Kenyon 
said,  it  would  have  been  conclusive  evidence  against  the  parish  of 
Islington,  upon  another* indictment  against  that  parish  for  not  repair- 
ing the  same  part  of  the  same  road,  and  would  have  precluded  the 
defendants  from  contending  that  the  part  of  the  road  mentioned  in 
the  indictment  was  not  in  their  parish.     We  do  not  find  that  this 
doctrine  is  contradicted  by  any  of  the  authorities  cited  by  Mr.  Cow- 
ling.    In  The  Duchess  of  Kingston's  case,  the  judgment  in  the  Eccle- 
siastical Court  was  held  not  to  be  conclusive  to  disprove  the  first 
marriage,  because  it  was  only  in  a  suit  for  jactitation  of  marriage, 
and  therefore  not  final,  and  because  it  had  been  fraudulently  obtained. 
In  The  King  v.  Whitney  this  question  did  not  arise;  and  it  can  hardly 
be  considered  as  affected  by  the  allusion  to  it  in  the  judgment  of  Lord 
Denman  respecting  the  structure  of  the  bridge.    The  King  v.  Eardis- 
land  only  shows  that  the  judgment  upon  the  former  indictment 
against  the  parish  may  be  impeached  on  the  ground  of  fraud,  if  the 
defence  to  the  indictment  against  the  parish  has  been  collusively 
conducted  by  the  inhabitants  of  a  particular  township,  by  whom  the 
road  ought  to  have  been  repaired ;  the  liability  of  the  whole  parish  to 
repair  the  road,  ought  not  to  be  established  by  such  a  judgment. 
The  case  of  The  Queen  v.  Denton,  before  my  brother  Cresswell,  is 
entitled  to  no  weight ;  for  although  evidence  is  said  to  have  been 
adduced  to  rebut  the  effect  of  a  former  judgment,  the  point  of  estop- 
pel was  not  there  made.     On  principle,  Mr.  Cowling  objects  to  this 
judgment,  following  a  conviction,  being  conclusive  against  the  parish, 
although  the  judgment  would  not  have  been  evidence  for  the  parish 
had  there  been  an  acquittal.     This,  however,  does  not  proceed  on  the 
want  of  mutuality,  which  ought  to  exist  with  respect  to  estoppels, 
but  only  because  a  verdict  of  not  guilty  might  have  proceeded  on  the 
ground  that  the  road  was  not  out  of  repair,  whereas  there  could  not 
have  been  a  verdict  of  guilty  without  proof  and  finding  that  the 
defendants  were  bound  to  repair  the  road,  as  well  as  that  it  was  out 
of  repair.     The  liability  to  repair  being  in  issue,  aiid  being  found  by 
verdict  followed  by  a  judgment,  upon  a  subsequent  indictment  against 
the  same  parish  for  not  repairing  the  same  highway,  the  same  ques- 
tion of  liability  again  coming  in  isaue,  according  to  the  general 
doctrine  of  estoppel,  after  the  former  judgment  has  been  given  in  evi- 
dence, no  fraud  being  imputed,  the  defendants  ought  not  to  be  per- 
mitted to   give  any  evidence  for  the  purpose  of  disproving  their 
liability.     Mr.  Cowling  has  calWi  upon  us  to  respect  the  consciences 
of  jurymen  who  may  thus  be  required  to  find  a  verdict  contrary  to 
what  they  know  to  be  the  fact ;  but  the  oath  taken  by  the  jurymen  is 
to  find  a  true  verdict  according  to  the  evidence.     Now  the  former 
judgment  is  allowed  to  be  evidence ;  and  according  to  the  doctrine 
of  estoppel,  no  other  evidence  can  be  laid  before  them ;  so  that  the 
finding  according  to  the  judgment  is  a  true  verdict  in  exact  con- 
formity to  the  oath  they  have  taken.     In   The  Queen  v.  Blakemore, 
although  this  doctrine  was  not  the  ratio  decidendi,  at  least  four  of  the 
judges  expressed  their  entire  assent  to  it,*  and  the  only  doubt  that 
existed  was,  whether  the  former  judgment  could  operate  as  an  estop- 

25* 
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pel  without  being  put  upon  the  record.    With  respect  to  the  general 
doctrine,  therefore,  we  are  all  against  Mr,  Cowling. 

But  then  he  objects  that  in  this  case  there  can  be  no  estoppel,  be- 
cause the  presentment  was  bad  on  the  face  of  it,  in  not  stating  how 
the  inhabitants  of  Haughton  were  bound  to  repair  the  highway.  We 
think,  however,  that  although  the  presentment  might  have  been  held 
bad  for  this  defect  on  demurrer,  or  in  arrest  of  judgment,  or  on  a  writ 
of  error,  the  defendants,  having  acquiesced  in  the  judgment,  cannot 
now  make  this  objection  to  it  This  presentment  aptly  describes  the 
road,  and  states  it  to  be  in  the  township  of  Haughton,  and  avers  that 
the  inhabitants  of  the  township  were  bound  to  repair  it;  and  these 
are  the  facts  which  are  now  again  to  be  established.   . 

Mr.  Cowling  next  objects  that  there  was  no  evidence  of  the  fine 
imposed  by  the  judgment,  being  paid,  as  there  was  in  The  Queen  v. 
Blakemore.  Execution  of  the  judgment  cannot  be  necessary  to  give 
effect  to  it  as  an  estoppel,  if  it  was  duly  pronounced.  The  non-pay* 
ment  of  the  fine  might  have  been  some  evidence  of  collusion ;  but 
where  no  fraud  is  imputed  it  is  wholly  immaterial. 

Lastly,  Mr.  Cowling  relies  upon  the  two  acts  of  parliament,  in 
which  this  road  is  described  as  being  in  the  township  of  Denton 
But  this  is  a  mere  recital  in  the  first  act  of  parliament,  which  is 
repealed  by  the  second.  At  most,  therefore,  it  may  be  considered  evi- 
dence that  the  road  is  in  Denton ;  but  against  the  estoppel  evidence 
cannot  be  admitted.  Had  there  been  any  thing  amounting  to  an 
enactment  that  the  road  should  be  considered  in  Denton,  this  would 
have  prevailed  over  the  estoppel ;  but  a  mere  recital  in  an  act  of  par- 
liament, either  of  fact  or  law,  is  not  conclusive;  and  we  are  at  liberty 
to  consider  the  fact  or  the  law  to  be  different  from  the  statement  in 
the  recital.  These  objections  being  overruled,  it  follows  that  the 
judgment  upon  the  presentment  was  conclusive  evidence  against  the 
defendants,  and  that  the  rule  must  be  absolute  to  enter  a  verdict  for 
the  crown. 

Rule  absolute. 


Bessbll  v.  Wilson.1 

January  N,  1353. 

Justice  of  the  Peace  —  False  Imprisonment  —  Warrant  upon  Sunt' 
mons  after  Conviction — Appearance  by  Counsel  and  Attorney  — 
Construction  of  the  11  Sf  12  Vict.  c.  44,  s.  2. 

The  11  &  12  Vict  c  44, 8.  2,  which  enacts  that  no  action  shall  be  brought  against  a  justice 
of  the  peace  for  any  thing  done  under  a  warrant,  upon  an  Information  for  an  alleged  indict- 
able offence,  if  "  a  summons  were  issued  previously  to  such  warrant,  and  such  summons 
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were  served  upon  such  person,  either  personally  or  by  leaving  the  same  for  him  with  some 
person  at  his  last,  or  most  usual  place  of  abode,  and  he  did  not  appear  according  to  the 
exigency  of  such  summons/1  does  not  apply  to  a  summons  and  warrant  issued  after  con- 
viction, with  a  view  to  the  levying  of  penalties  and  costs. 

Upon  a  conviction  under  the  Copyright  of  Designs  Act,  6  &  7  Vict  c»  65,  the  party  convicted 
making  default,  was,  upon  complaint  made,  summoned  to  show  cause  whv  he  had  not  paid 
the  amount  of  the  penalties  and  costs  under  such  conviction,  and  why  he  should  not  be 
committed  in  default  of  payment,  and  be  further  dealt  with  according  to  law.  Thereupon 
his  counsel  and  attorney  appeared  to  show  cause,  but  the  sitting  magistrate  refused  to  hear 
the  case  in  the  absence  of  the  party  himself,  and  granted  a  warrant  reciting  the  summons 
and  the  neglect  of  the  party  to  appear,  and  commanding  his  apprehension,  to  answer  to  the 
complaint  made,  and  to  be  further  dealt  with  according  to  law :  under  which  the  party  was 
apprehended  and  imprisoned :  — 

EM,  (the  conviction  being  afterwards  quashed,)  that  the  magistrate  was  liable  to  an  action 
of  trespass  for  false  imprisonment;  first,  on  the  ground  that  the  above  section  did  not 
apply  to  default  in  non-appearance  to  a  summons  after  conviction;  and,  secondly,  assum- 
ing the  section  to  apply  to  a  summons  after  conviction  that  there  had  been  no  default  in 
appearance,  the  appearance  by  counsel  and  attorney  being  sufficient. 

Trespass  for  assault  and  false  imprisonment. 

Plea,  not  guilty  by  statute. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  in  Lon- 
don after  last  Trinity  term,  it  appeared  that  on  the  1st  of  October, 
1850,  the  plaintiff  was  convicted  before  the  defendant,  an  alderman 
of  the  city  of  London,  upon  two  informations,  charging  him  with 
the  use  and  sate  of  a  registered  design  for  a "  ventilator/'  contrary 
to  the  provisions  of  the  Copyright  of  Designs  Act,  6  &  7  Vict.  c.  65, 
and  adjudged  to  pay  on  each  information  30i.  to  the  registered  pro- 
prietor, and  51.  costs.  On  the  10th  of  October,  a  summons,  signed 
by  another  alderman,  was  served,  reciting  that  complaint  had  been 
made  that  the  plaintiff  had  refused  to  pay  the  penalties  and  costs 
under  the  conviction,  and  requiring  him  to  appear  on  the  next  day 
to  answer  the  said  complaint,  and  show  cause  why  such  further 
proceedings  as  the  law  directs  should  not  be  had  therein.  The  coun- 
sel and  attorney  of  the  plaintiff  appeared  accordingly  on  the  11th,  but 
the  alderman  refused  to  proceed  in  the  absence  of  the  plaintiff;  and 
thereupon  issued  a  second  summons,  which  was  served  personally 
on  the  plaintiff,  requiring  the  plaintiff  to  appear  the  next  day,  "  to 
answer  to  the  said  complaint,  and  to  show  cause  why  you  should  not 
be  committed  in  default  of  paying  such  sum,  and  to  be  further  dealt 
with  according  to  law."  On  the  next  day  the  plaintiff's  counsel  and 
attorney  again  appeared,  the  defendant  being  the  sitting  alderman, 
and  stated  that  an  application  was  about  to  be  made  for  writs  of 
certiorari  to  remove  the  convictions.  The  defendant,  thereupon  said 
he  would  give  the*  plaintiff  until  noon  of  the  14th  of  October  to  pay 
one  of  the  penalties,  and  in  default  would  direct  a  warrant  he  had 
signed  to  be  enforced,  and  the  plaintiff  apprehended  under  it.  On 
the  14th  the  plaintiff  did  not  pay  the  penalty,  and  the  defendant's 
warrant  was  delivered  to  an  officer  to  be  executed.  This  warrant 
recited  a  complaint  for  non-payment  of  the  penalties  and  costs,  the 
issuing  of  the  previous  summons,  and  the  neglect  of  the  plaintiff  to 
appear  at  the  time  and  place  appointed  by  such  summons,  and  com- 
manded "  forthwith  to  apprehend  the  said  John  Bessell,  and  to  bring 
him  before  me,  or  some  other  of  her  Majesty7*  justices  of  the  peace 
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in  and  for  the  said  city,  to  answer  to  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law."  Under  this  warrant  the  plain- 
tiff was  apprehended  and  imprisoned1  until  the  1st  of  November, 
when  he  was  set  at  liberty  upon  obtaining  writs  of  certiorari  to  re- 
move  the  convictions,  which  were  afterwards  quashed,  upon  the 
grouud  that  the  registered  design  was  not  such  as  the  statute  was 
intended  to  protect.  A  verdict  was  found  for  the  plaintiff,  damages 
100/.,  leave  being  reserved  to  move  to  enter  a  verdict  for  the  defend- 
ant, and  a  rule  for  this  purpose  was  obtained  in  Michaelmas  term 
following. 

January  13.  OMalley  and  Lush  showed  cause.  The  question 
here  is,  whether  or  not  the  defendant  is  protected  from  liability  to 
this  action  by  the  statute  11  &  12  Vict.  c.  44,  s.  2.9  And,  first,  this 
is  not  such  a  warrant  as  is  contemplated  by  the  section.  But,  se- 
condly, even  if  it  be,  upon  the  proper  construction  of  the  statute  and 
the  cases,  there  was  no  default  on  the  part  of  the  plaintiff,  he  having 
appeared  to  the  summons  by  his  counsel  and  attorney.  By  the  5  & 
6  Vict  c.  100,  s.  8,  upon  which  the  conviction  took  place,  no  process 
is  given  against  the  person,  and  the  proceeding  before  the  justice  had 
not  arrived  at  that  stage,  at  which  a  warrant  of  commitment  in  exe- 
cution could  be  issued.  The  only  object  in  bringing'  the  plaintiff  up 
on  the  summons  was,  to  show  cause  why  a  warrant  of  distress  should 
not  issue  against  his  goods,  and  that  might  be  answered  by  the 
appearance  of  his  counsel  and  attorney.  Personal  appearance  in 
criminal  cases  is  not  always  necessary.  The  King  v.  Simpson,  1  Str. 
44 ;  The  King  v.  Haddock,  2  Str.  1101 ;  Hie  King  v.  Turner,  2  Ld. 
Raym.  1284 ;  and  the  statute  11  &  12  Vict.  c.  43,  s.  13,  expressly 
recognizes  appearance  upon  an  information  or  complaint  by  counsel 
or  attorney.  The  2d  section  of  the  11  &  12  Vict.  c.  44,  was  meant 
to  apply  to  the  initiatory  process  upon  an  information  or  complaint, 
and  not  to  the  proceedings  after  conviction.  If  this  were  otherwise, 
justices  might  get  rid  of  their  responsibility  altogether  by  issuing  a 
summons  in  all  cases.  The  summons  here  was  a  mere  cloak  for 
granting  the  warrant  A  warrant  of  distress  might  have  been  issued 
under  the  5  &  6  Vict  c.  100,  without  any  preliminary  summons. 

[Crompton,  J.  Tn  cases  under  the  Poor  Rate  Act,  though  there  is 
no  distinct  enactment  requiring  it,  justices  must  summon  the  party 
before  issuing  a  direct  warrant.    See  12  &  13  Vict.  c.  14,  s.  5.] 

The  sole  object  of  a  summons  is  that  cause  may  be  shown,  and  if 
the  party  does  not  appear  he  may  be  dealt  with  just  as  if  he  had 
appeared  and  had  no  cause  to  show,  and  then  the  justice  has  power 
to  issue  a  warrant  of  distress,  but  not  a  warrant  of  commitment 
The  context  of  the  section  in  question  shows  clearly,  that  it  applies 


1  It  appeared  at  the  trial,  that  when  taken  into  custody,  the  plaintiff  was,  under  a 
general  rule  of  the  police  force,  searched ;  Lord  Campbell,  C.  J.,  upon  the  argument 
of  the  rule,  alluded  in  strong  terms  of  disapprobation  to  the  impropriety  of  applying 
the  rule  to  the  present  case. 

2  The  enactment  is  set  oat  in  the  judgment 
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to  the  issuing  of  a  warrant  to  compel  appearance  before,  and  not 
after,  adjudication.  • 

Hugh  HUl  and  Willes,  in  support  of  the  rule.  The  first  question 
is  as  to  the  meaning  of  the  words  in  the  2d  section  of  the  11  &  12 
Vict.  c.  44,  "  and  he  did  not  appear  according  to  the  exigency  of  such 
summons."  They  have  reference  to  the  personal  attendance  of  the 
party. 

[Lord  Campbell,  C.  J.  We  must  look  at  the  object  of  this  sum- 
mons.] 

In  Com.  Dig.  tit  "  Attorney,"  (B.,)  4,  5,  6,  there  is  no  authority  to 
warrant  the  position  that  an  appearance  by  attorney  is  sufficient. 
The  King  v.  Haddock  does  not  apply  here,  and  the  other  cases  re- 
ferred to  decide  only  that  the  party  himself  cannot  object  that  an 
appearance  by  his  attorney  is  not  sufficient  An  act  (6  &  7  Will.  4, 
c.  114)  was  passed  expressly  for  the  purpose  of  enabling  persons  in 
cases  of  summary  conviction  even  to  make  their  defence,  and  to  have 
witnesses  examined  by  counsel  or  attorney.  The  13th  section  of  tho 
11  &  12  Vict.  c.  43,  was  riot  intended  to  dispense  with  the  party's 
own  appearance,  but  only  to  admit  of  the  attendance  of  counsel  or 
attorney  for  the  purpose  of  examining  and  cross-examining  witnesses, 
Secondly,  construing  the  2d  section  liberally,  as  passed  for  the  pur- 
pose of  protecting  magistrates  acting  bond  fide,  though  irregularly 
and  at  some  inconvenience  to  a  party  proceeded  against,  this  is  a 
case  within  the  operation  of  the  proviso  to  that  section.  If  a  per- 
son be  guilty  of  contempt  in  not  appearing  to  a  summons,  and  a 
warrant  i&  thereupon  issued  to  enforce  an  appearance,  such  person  is 
not  entitled  to  bring  an  action,  though  the  justice  may  have  no  juris- 
diction over  the  offence. 

[Lord  Campbell,  C.  J.  There  must  be  some  limit  Is  it  not  quite 
novel  that  after  a  summons  to  appear,  as  here,  there  should  be  a  war- 
rant to  bring  the  party  up  to  show  cause  ?] 

There  must  be  process  for  the  purpose  of  a  hearing,  and  the  effect 
of  the  section  is  to  make  a  warrant  proper  process  for  a  hearing  as 
well  after  as  before  conviction.  The  principle  is  shown  by  the  case 
of  Hammond  v.  Bendyshe,  13  Q.  B.  Rep.  869,  in  which  Ex  parte  Kin- 
ning,  10  Q.  B.  Rep.  730,  and  Ex  parte  Kinning,  4  Com.  B.  Rep.  507, 
are  referred  to. 

Our*  adv.  vulL   • 

The  judgment  of  the  court1  was  now  delivered  by 

Lord  Campbell,  C.  J.  In  this  case,  the  action  is  primd  facie 
maintainable.  The  warrant  granted  by  the  defendant,  under  which 
the  plaintiff  was  arrested  and  imprisoned,  was  illegal  The  convic- 
tion had  been  quashed  by  this  court,  and  the  defendant  had  clearly 
exceeded  his  jurisdiction,  in  requiring  the  plaintiff  to  be  apprehended 


*  Lord  Campbell,  C.  J.,  Wightman,  J.,  and  Cbompton,  J. 
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and  brought  before  him  in  custody  to  answer  the  complaint  stated  in 
the  warrant  • 

The  defendant,  pleading  "  not  guilty  by  statute,"  relies  for  pro- 
tection on  the  11  &  12  Vict  c.  44,  s.  2,  whereby  it  is  enacted  that  no 
action  shall  be  brought  against  a  justice  for  anything  done  under 
such  conviction  or  order,  until  after  such  conviction  shall  have  been 
quashed,  nor  shall  any  such  action  be  brought  for  any  thing  done 
under  any  such  warrant,  which  shall  have  been  issued  by  such  justice 
to  procure  the  appearance  of  such  party,  and  which  shall  have  been 
followed  by  a  conviction  or  order,  in  the  same  matter,  until  after  the 
conviction  or  order  shall  have  been  quashed ;  or  if  such  last  men- 
tioned warrant  shall  not  have  been  followed  by  any  such  conviction 
or  order,  or  if  it  be  a  warrant  upon  an  information  for  an  alleged 
indictable  offence,  nevertheless,  if  a  summons  were  issued  previously 
to  such  warrant,  and  such  summons  were  served  upon  such  person, 
either  personally  or  by  leaving  the  same  for  him  with  some  person  at 
his  last  or  most  usual  place  of  abode,  and  he  did  not  appear  accord- 
ing to  the  exigency  of  such  summons,  in  such  case  no  such  action 
shall  be  maintained  against  such  justice  for  any  thing  done  under 
such  warrant 

The  defendant  contends  that,  although  this  illegal  warrant  was  not 
followed  by  any  such  conviction  or  order,  a  summons  had  been  issued 
previously  to  such  warrant,  and  such  summons  was  duly  served  upon 
the  plaintiff,  and  the  plaintiff  did  not  appear  according  to  the  exigency 
of  such  summons ;  therefore,  this  action  is  not  maintainable  against 
the  justice  for  the  arrest  and  imprisonment  under  the  warrant  But 
we  are  of  opinion,  that  where  there  has  been  a  conviction  by  the  jus- 
tice, the  summons  and  warrant  referred  to  by  this  enactment  must 
be  a  summons  and  warrant  before  conviction,  and  that  it  does  not 
apply  to  a  summons  and  warrant  after  the  conviction,  issued  with  a 
view  to  the  levying  of  the  penalties.  The  warrant  here,  which  was 
issued  after  the  conviction,  recites  —  "  That  John  Bessell  had  unlaw- 
fully neglected  and  refused  to  pay  two  penalties,  with  costs,  directed 
to  be  paid  by  him,  and  that  a  summons  had  been  issued  commanding 
him  to  appear  to  answer  to  the  said  complaint,  and  that  he  bad  neg- 
lected to  be,  or  appear,  at  the  time  and  place  appointed  by  the  sum- 
mons, although  proof  was  given  that  the  summons  had  been  duly 
served."  The  warrant  then  concludes  in  these  words :  —  "  These  are, 
therefore,  to  command  you,  in  her  Majesty's  name,  forthwith  to 
apprehend  the  said  John  Bessell,  and  to  bring  him  before  me  or  some 
other  of  her  Majesty's  justices  of  the  peace,  in  and  for  the  said  city 
of  London,  to  answer  to  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law."  Now,  this  is  not  any  proceeding  pointed  out 
by  the  preceding  statute,  11  &  12  Vict  c.  43,  "-to  facilitate  the  per- 
formance of  the  duties  of  justices  of  the  peace  with  respect  to  sum- 
mary convictions  and  orders,"  or  by  any  other  statute,  nor  a  proceeding 
which  the  legislature  could  well  have  had  in  contemplation  when  it 
indemnified  a  justice  for  what  was  done  under  a  Warrant  preceded 
by  a  summons  to  appear.  Suppose  it  to  be  fitting  that,  after  a  con- 
viction imposing  penalties,  the  justice,  before  issuing  a  distress  warrant 
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to  levy  them,  should  issue  a  summons  calling  on  the  party  convicted 
to  answer  a  complaint  that  he  had  neglected  and  refused  to  pay  them, 
it  never  could  have  been  supposed  that  the  justice,  on  a  default  to 
appear,  instead  of  issuing  a  distress  warrant,  would  issue  a  warrant 
to  arrest  and  imprison  the  party,  and  tc  bring  him  in  custody  before 
the  justice  to  answer  for  not  appearing.  This  is  not  a  warrant 
granted  by  the  justice  to  procure  the  appearance  of  the  party,  with 
a  view  to  a  future  conviction  or  order :  and,  therefore,  there  would  be 
no  indemnity  to  the  justice  for  what  was  done  under  it,  although  a 
summons  to  appear  had  been  previously  served,  even  if  the  party  had 
not  appeared  according  to  the  exigency  of  such  summons. 

But  we  are  further  of  opinion,  that  if  the  summons  and  warrant 
did  come  within  the  2nd  section  of  the  11  &  12  Vict.  c.  44,  it  cannot 
be  justly  said  that  the  party  did  not  appear  according  to  the  exigency 
of  the  summons.  The  object  of  the  summons  must  reasonably  be 
taken  to  be,  that  he  might  show  cause  why  a  distress  warrant 
should  not  issue.  During  the  argument,  there  was  a  suggestion  that 
distress  warrants  had  before  issued ;  but  at  the  trial,  such  prior  dis- 
tress warrants  were  not  given  in  evidence,  nor  ever  alluded  to.  At  the 
time  and  place  appointed  by  the  summons,  the  plaintiff  did  appear 
by  his  counsel  and  attorney,  and  his  counsel  earnestly  pressed  that  he 
might  be  heard  to  show  cause,  on  the  ground  that  the  conviction  was 
illegal  and  void ;  but  the  alderman  refused  to  hear  him,  because  the 
party  was  not  personally  present  We  think  that  in  so  refusing,  the 
alderman  was  wrong  in  point  of  law. 

The  legitimate  object  of  the  summons  did  not  render  necessary 
the  personal  appearance  of  the  party*;  and  that  object  might  be  better 
answered  if  he  appeared  by  his  counsel  and  attorney.  In  criminal 
cases,  after  a  verdict  of  guilty,  this  court  requires  the  personal  appear- 
ance of  the  party ;  but,  generally  speaking,  the  judges  are  contented 
to  hear  any  question  of  fact  or  law  discussed  by  counsel,  without  the 
personal  appearance  of  the  client. 

It  is  unnecessary  to  consider  the  general  law  respecting  the  occa- 
sions where  a  party  in  the  course  of  legal  proceedings  is  privileged  to 
appear  by  attorney  or  counsel,  as  the  legislature  has  plainly  intimated 
that  upon  such  an  occasion  as  that  which  we  are  considering,  an 
appearance  by  counsel  or  attorney  is  sufficient.     The  statute,  11  &  t 

12  Vict.  c.  43,  which  is  in  pari  materid  with  c.  44,  not  only  by  sect. 
12,  allows  on  the  hearing  of  informations  and  complaints  that  the 
parties  may  plead  by  counsel  and  attorney,  but  by  sect  13,  which 
specifies  what  is  to  be  done,  if  at  the  return  of  the  summons,  when 
the  complaint  is  to  be  heard,  the  complainant  or  the  defendant  do 
not  appear,  goes  on  to  say:  —  "But  if  both  parties  appear,  either 
personally  or  by  their  respective  counsel  or  attorneys,  before  the  justice 
or  justices  who  are  to  hear  and  determine  such  complaint  or  informa- 
tion, then  the  said  justice  or  justices  shall  proceed  to  hear  and  de- 
termine the  same." 

Upon  the  whole,  it  seems  to  us  that  the  defence  set  up  has  entirely 
failed,  and  that  the  verdict  which  the  plaintiff  obtained  ought  not  to 
be  disturbed. 

N  Rule  discharged. 
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Regina  v.  The  Inhabitants  op  Stapleton.1 

April  28, 1853. 

Poor  —  Irremovability — 9  Sf  10  Vict  c.  66  —  Break  of  Residence 
—  Permanent  Absence  under  a  Contract — Qualified  Intention  of 
Returning. 

Where  a  person  leaves  a  parish  in  which  he  has  been  resident  and  goes  to  another,  this  will 
or  will  not  operate  as  a  break  of  residence  under  the  9  &  10  Vict  c.  66,  according  as  the 
absence  is  oi  a  permanent  or  a  temporary  nature. 

Where  the  absence  is  under  a  contract,  and  the  party  has  no  intention  of  returning  unless 
events  oyer  which  he  has  no  control  should  occur,  this  is  a  break  of  the  former  resi- 
dence. 

A  pauper,  who  had  resided  in  S.  with  his  wife  and  children  for  upwards  of  five  years,  was 
hired  as  porter  to  an  union  in  the  parish  of  B.  and  resided  and  slept  every  night  in  the 
union  for  four  years,  during  the  whole  of  which  time  his  wife  and  children  continued  %  to 
reside  in  S.,  in  a  house  for  which  the  pauper  paid  the  rent  At  the  end  of  the  four  years 
he  was  dismissed  from  the  union  and  returned  to  8.,  and  continued  to  reside  there  with  his 
family,  for  a  period  of  less  than  five  yean,  up  to  the  time  when  a  warrant  for  their  re- 
moval was  granted.  It  was  found  by  the  sessions  that  the  pauper,  during  the  time  of  his 
service  in  B.,  had  an  intention  of  returning  to  S.  whenever  ne  should  leave  his  service,  but 
that  he  had  no  wish  or  desire  to  leave  such  service :  —  , 

Held,  that  the  paupers  were  removable  from  S. 

• 

On  an  appeal  by  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  St  Pancras,  in  the  county  of  Middlesex,  against  an 
order,  dated  the  25th  of  March,  1852,  for  the  removal  of  Robert 
Fletcher  and  Jane,  his  wife,  from  the  parish  of  Stapleton,  in  the 
county  of  Gloucester,  to  the  said  parish  of  St  Pancras,  the  quarter 
sessions  for  the  said  county  of  Gloucester  quashed  the  said  order, 
subject  to  the  opinion  of  the  court  upon  the  following  case. 

For  thirty  years  and  upwards,  previous  to  the  16th  of  May,  1843, 
the  said  Robert  Fletcher  resided  with  his  wife  and  family  in  divers 
houses  in  succession,  for  all  of  which  he  paid,  during  the  whole  period, 
rent  and  rates,  in  the  said  parish  of  Stapleton ;  and  on  the  said  16th 
of  May,  the  said  Robert  Fletcher  was  hired  as  a  porter  by  the  guard- 
ians of  the  poor  of  the  Clifton  Union ;  and  while  he,  the  said  Robert 
Fletcher,  was  so  hired  as  porter,  he  resided  and  slept  every  night,  as 
his  duty  was,  in  conformity  with  his  said  hiring,  in  the  workhouse  of 
the  said  Clifton  Union,  in  the  parish  of  Clifton,  in  the  city  of  Bristol, 
and  out  of  the  said  parish  of  Stapleton,  for  a  period  of  four  years 
and  four  months;  and  during  the  whole  time  of  the  said  Robert 
Fletcher  so  residing  in  the  workhouse  of  the  Clifton  Union,  his  wife 
and  children  continued  to  reside  in  the  same  house  in  the  said  parish 
of  Stapleton  in  which  the  said  Robert  Fletcher  had  resided  previously 
to  his  being  appointed  such  porter  at  the  workhouse  of  the  Clifton 
Union,  and  for  which  the  said  Robert  Fletcher  always  paid  the  rent 


*  22  Law  J.  Rep.  (n.  s.)  M.  C.  102 ;  1  Common  Law  Rep.  84 ;  17  Jar.  US. 
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The  said  Robert  Fletcher  was  dismissed  from  his  situation  as  porter 
of  the  Clifton  Union  Workhouse  on  the  16th  of  September,  1847, 
and  immediately  thereupon  he  returned  to  and  resided  in  the  said 
parish  of  Stapleton,  in  the  house  so  inhabited  by  his  said  wife  as 
aforesaid,  and  continued  so  to  reside  up  to  the  time  of  the  obtaining 
of  the  said  order  of  removal. 

The  said  Robert  Fletcher,  on  the  hearing  of  the  appeal,  stated  that 
he  always,  during  the  time  of  his  service  at  the  union  workhouse,  had 
an  intention  to  return  to  the  parish  of  Stapleton  whenever  he  should 
leave  the  Clifton  Union,  but  that  he  did  not  wish  or  desire  to  leave 
his  service  at  the  Clifton  Union,  and  did  not  do  so  willingly. 

The  Court  of  Quarter  Sessions  decided  that  the  said  Robert 
Fletcher  and  Jane,  his  wife,  were  irremovable  from  the  said  parish  of 
Stapleton,  on  the  ground  of  his  having  resided  therein  for  five  years 
and  upwards,  previous  to  the  making  of  the  order  appealed  against ; 
and  the  sessions  found  as  a  feet  that  the  said  Robert  Fletcher  always, 
during  the  time  of  his  service  at  the  Clifton  Union  Workhouse,  had 
an  intention  to  return  to  the  parish  of  Stapleton  whenever  he  should 
leave  the  Clifton  Union,  but  that  he  did  not  wish  or  desire  to  leave 
his  service  at  the  Clifton  Union,  and  did  not  do  so  willingly. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  pau- 
pers were  removable  under  the  circumstances  above  stated  then  the 
order  of  the  Court  of  Quarter  Sessions  was  to  be  quashed,  otherwise 
to  be  confirmed. 

Pigott  and  Powell,  in  support  of  the  order  of  sessions.  The  pau- 
pers were  irremovable  under  the  9  &  10  Vict  c.  66,  because  they  were 
constructively  resident  in  Stapleton  for  five  years  next  before  the 
application  for  the  warrant.  The  wife  and  children  have  been  actu- 
ally resident  there  during  the  whole  of  that  time ;  the  husband  also 
has  been  actually  resident  for  a  portion  of  the  five  years,  and  during 
the  residue  of  the  time  it  is  expressly  found  by  the  sessions  that  he 
had  an  animus  revertendi.  It  is,  therefore,  a  question  of  fact  which 
has  been  decided  by  the  sessions,  and  with  which  decision  this  court 
will  not  interfere. 

[Lord  Campbell,  C.  J.  It  must  be  a  question  of  law  whether,  on 
the  facts  found  in  the  case,  the  paupers  were  resident  within  the 
meaning  of  the  statute.] 

Taking  it,  then,  as  a  question  of  law,  the  object  of  the  act  was  to 

1>revent  persons  being  removed  from  their  homes,  and  it  should  be 
iberally  construed.  It  is  plain  that  personal  habitancy  is  not  essen- 
tial, otherwise  no  question  of  animus  revertendi  could  ever  have  been 
raised.  The  word  "  residence  "  is  a  relative  term,  dependent  on  the 
particular  circumstances  for  its  meaning.  For  the  purpose  of  liability 
to  rates,  or  to  the  repair  of  the  bridges,  a  person  absent  from  the  place 
is  deemed  a  resident  2  Inst  722 ;  Bempde  v.  Johnstone,  3  Ves.  199 ; 
The  Mayor  of  Colchester  v.  Goodwin,  Carter,  68,  114 ;  The  King  v. 
Sargent,  5  Term  Rep.  466 ;  The  King  v.  Mitchell,  10  East,  511 ;  and 
Whithorn  v.  Thomas,  1  Ban.  &  Ar.  269,  are  instances  where  a  con- 
•vol.  xvm.  26 
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etruction  has  been  put  on  the  term.  Where  the  domicil  is  not  altered 
the  residence  remains  uninterrupted. 

[Lord  Campbell,  C.  J.  Those  cases  will  got  much  assist  us,  as 
the  purpose  for  which  the  residence  is  required  is  very  different. 
Questions  of  domicil,  too,  can  have  no  bearing  on  the  point 

Erle,  J.  The  desideratum  is  a  definition  of  "  residence  "  in  this 
act     I  have  not  yet  heard  any  which  is  satisfactory.] 

It  is,  perhaps,  difficult  to  give  a  complete  definition,  but  what  is 
contemplated  by  the  act  is  that  right  which  results  from  the  possession 
of  a  home.  According  to  the  maxim  of  the  civil  law,  ubi  uxor  ibi 
domus.  The  place  where  the  pauper's  wife  and  family  were  perma- 
nently residing  must  be  considered  as  his  home  and  residence. 

[Crompton,  J.  The  sessions  seem  to  suppose  that  a  man  may 
have  two  residences  at  the  same  time  under  the  act] 

He  may  in  a  certain  sense ;  as,  for  instance,  where  a  sailor  goes  on 
a  voyage,  leaving  his  wife  and  family  at  home;  there  he  is  still 
deemed  resident  with  them. 

[Crompton,  J.  This  pauper  had  been  gaining  an  irremovability  in 
Bristol  while  he  stayed  there,  because  he  was  resident  there.] 

It  is  not  strictly  correct  to  say  he  was  resident  there,  because  his 
intention  of  returning  prevents  any  irremovability  attaching  to  him 
there.  The  Queen  v.  Halifax,  12  Q.  B.  Rep.  Ill ;  The  Queen  v.  Seend} 
Ibid.  133 ;  and  The  Queen  v.  Llanellyy  20  Law  J.  Rep.  (n.  s.)  M.  C. 
179 ;  s.  o.  4  Eng.  Rep.  315,  show  that  the  animus  revertendi  is  impor- 
tant in  considering  whether  there  is  or  is  not  a  break  of  residence.  It 
cannot  be  laid  down  as  an  abstract  proposition  that  an  absence  of  so 
many  days  is  necessarily  a  break. 

[Crompton,  J.  Does  an  animus  revertendi  include  an  intention  to 
return  at  any  period,  however  distant  ?] 

It  includes  an  intention  to  return  as  soon  as  the  particular  object 
of  the  absence  is  satisfied. 

[Lord  Campbell,  C.  J.  The  pauper  was  residing  at  Bristol  under 
a  contract  of  hiring,  which  he  could  not  lawfully  break,  and  for  breach 
of  which,  if  he  were  an  artificer,  he  might  be  imprisoned.  How,  then, 
can  we  say  he  is  resident  elsewhere  at  the  same  time  ?] 

The  question  cannot  depend  on  the  existence  of  a  contract,  other- 
wise such  an  absence,  even  for  a  day  or  an  hour,  would  break  the  resi- 
dence. He  may  be  liable  to  perform  his  contract  or  to  pay  damages 
if  he  breaks  it ;  but  these  matters  cannot  affect  his  residence,  nor 
would  imprisonment  do  so.      The  Queen  v.  Holbeck,  20  Law  J.  Rep. 

Jn.  s.)  M.  C.  107 ;  s.  c.  2  Eng.  Rep.  245 ;  The  Queen  v.  Tacolnestone, 
.2  Q.  B.  Rep.  157,  is  decisive  of  the  case.  There  the  absence  was 
under  a  hiring,  but  the  court  said  the  question  of  break  or  no  break 
of  residence  depended  on  whether  there  was  an  animus  revertendi^ 
which  must  be  found  as  a  fact 

[Erle,  J.  There  was  there  no  contract  It  was  the  case  of  a 
poor  man  asking  the  overseer  for  assistance,  who  employed  him.] 

Pashley,  ( Skinner  was  with  him),  contra.  The  word  "  residence  " 
must  be  constructed  in  reference  to  the  act  in  which  it  occurs.  ,  The 
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King  v.  Manchester,  6  Ad.  &  E.  153.  As  a  general  rale,  it  is  per* 
sonal  inhabitancy  which  is  meant  by  the  term  in  the  Poor  Law  Acts. 
But  at  ail  events,  where  there  has  been  an  absence  of  such  a  perma- 
nent character  as  is  here  found,  it  breaks  the  former  residence.  It  is 
not  found  that  the  pauper  ever  had  any  intention  of  leaving  his  ser- 
vice in  the  union ;  his  only  intention  was  to  return  to  Stapleton  .if  he 
were  dismissed  from  the  union ;  and  where  a  person  leaves  his  resi- 
dence with  an  intention  of  permanently  taking  up  his  abode  elsewhere 
and  of  never  returning  unless  the  act  of  a  third  party  over  whom  he 
has  no  control  occurs,  that  must  be  a  disruption  of  the  residence. 
The  facts  stated  in  the  case  bring  it  within  such  a  definition.  (He 
was  then  stopped  by  the  court.) 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  paupers  were  not 
irremovable  from  Stapleton,  and  that  the  order  of  removal  is  properly 
made.  I  do  not  think  we  are  precluded  from  examining  the  question 
by  the  finding  of  the  sessions  that  they  are  removable,  because  it  is  a 
matter  of  law  whether  they  are  removable  within  the  meaning  of  the 
9  &  10  Vict  c.  66.  I  should  be  very  gl&d  if  we  could  lay  down  some 
general  rule  applicable  to  all  cases,  defining  what  is  a  residence  under 
this  statute ;  but  I  hazard  no  such  definition,  and  I  have  as  yet  heard 
none  suggested,  for  I  cannot  adopt  that  proposed  by  the  counsel  for 
the  appellants.  They  first  say  that  "  residence  "  means  domicil,  and 
that  wherever  the  domicil  remains  the  same,  there  is  no  change  of 
residence.  That  would  answer  every  purpose  if  it  could  be  supported. 
But  it  cannot  be  said  that  "  residence  "  and  "domicil "  are  the  same, 
for  a  person  may  be  resident  in  one  country  while  he  is  domiciled  in 
another.  A  party's  original  domicil  continues  until  he  has  acquired 
a  fresh  one,  and  this  depends  on  fixed  principles  of  jurisprudence  by 
which  all  nations  are  governed.  The  next  proposition  contended  for 
by  the  appellants  is,  that  there  is  no  change  of  residence  so  long  as 
an  animus  revertendi  exists.  But  so  broad  a  statement  would  lead  to 
great  absurdity,  as  it  would  leave  open  the  question  of  intention  after 
any  number  of  years'  absence ;  for  instance,  if  a  man  were  to  go  to 
Australia  and  hire  himself  as  a  shepherd  there  for  ten  years,  leaving 
his  wife  and  family  in  England  all  the  time,  could  it  be  said,  because 
he  had  an  intention  of  returning  when  bis  service  should  be  over,  that 
he  continues  resident  in  England  during  the  time  when  he  is  on  the 
other  side  of  the  globe  ?  This  definition  therefore,  will  not  answer.  I 
can  suggest  no  other  certain  criterion  except  this,  that  where  a  person 
is  absent  only  for  a  temporary  purpose,  and  he  has  the  intention  and 
ability  to  return,  it  is  no  break  of  residence.  This  is,  perhaps,  not 
very  definite,  but  the  law  knows  the  difference  between  absence  for  a 
temporary  and  for  a  permanent  purpose.  The  case  of  The  Queen  v. 
Tacolnestane  was  one  where  the  pauper  was  absent  for  the  purpose 
of  getting  work,  and  returned  to  his  wife  every  Saturday  night  That 
was  merely  a  temporary  absence,  and,  therefore,  did  not  affect  his 
residence.  But  was  the  absence  in  the  present  case  temporary  or 
not?  The  pauper  was  hired  —  (and  we  must  take  it  hired  for  a  year) 
—  into  another  parish,  and  did  not  intend  to  return  to  his  former 
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abode  unless  he  were  discharged  from  that  service.  He,  therefore, 
had  no  intention  of  returning  after  a  temporary  purpose  had  been 
satisfied ;  but  his  object  was  to  be  absent  permanently.  During  his 
absence  he  might  have  acquired  a  settlement  elsewhere  than  in  Sta- 
pleton, and  the  sessions  have  very  properly  found  that  he  was  residing 
elsewhere.  He  could  not  have  left  his  service  without  a  breach  of 
contract,  and  his  staying  there  for  more  than  four  years  shows  that  it 
was  not  a  mere  temporary  employment  I  place  great  reliance  on 
his  being  absent  under  a  contract  which  disabled  him  from  returning 
without  a  breach  of  contract.  He  could  not,  therefore,  be  still  resi- 
dent in  Stapleton ;  and,  taking  these  facts  into  consideration,  I  think 
the  term  "  residence,"  as  used  in  the  9  &  10  Vict.  c.  66,  is  not 
satisfied. 

Erle,  J.  We  are  called  upon  in  disposing  of  this  case  to  say, 
whether  there  has  been  a  break  of  residence.  The  word  "  residence," 
as  is  well  known,  has  various  meanings,  according  to  the  different 
statutes  in  which  it  is  found.  We  are  now  asked  to  say,  what  is  its 
meaning  in  the  statute  relating  to  the  removal  of  the  poor.  Down 
to  the  9  &  10  Vict  c.  66,  the  paramount  idea  of  residence  in  reference 
to  the  poor  laws  was  sleeping  for  forty  nights  in  a  parish.  That  defi- 
nition clearly  cannot  apply  under  this  statute.  I  only  refer  to  it  as 
that  which  is  used  under  analogous  acts.  A  pauper  being  absent 
from  a  particular  parish,  but  having  there  a  house  where  his  family  are 
living,  and  having  the  intention  of  returning  to  them,  may  generally 
be  considered  as  still  resident  there.  But  here  there  are  some  addi- 
tional facts  found.  The  pauper  had  entered  into  a  contract  under 
which  he  was  to  be  employed  by  day,  and  to  sleep  by  night  in  another 
parish.  Under  these  circumstances,  during  that  time,  he  was  clearly 
residing  in  that  parish  where  be  was  gaining  his  livelihood.  When 
we  can  once  get  the  distinct  idea  of  a  residence  elsewhere,  I  think 
the  previous  residence  is  put  an  end  to ;  and  I  think  in  the  present 
case,  that  there  has  been  what  amounts  to  a  residence  elsewhere  than 
in  Stapleton. 

Crompton,  J.  The  question  is,  whether  the  pauper  resided  for  five 
years  next  before  the  application  for  the  warrant  in  Stapleton.  It  is 
clear  that  he  did  not  reside  there  personally  during  the  whole  of  that 
time.  Then,  did  he  do  so  constructively  ?  The  sessions  have  found 
that  he  did,  but  they  have  also  found  that  he  resided  elsewhere 
during  part  of  the  five  years.  They  seem  to  think  that  a  person  may 
have  two  residences  at  the  same  time.  In  order  to  see  whether  the 
residence  is  broken,  you  must  consider  the  nature  of  the  break  which 
occurs  in  it ;  and  I  think  the  best  criterion  to  be  applied  is  that  sug- 
gested by  Lord  Campbell,  whether  the  absence  is  of  a  temporary  or 
permanent  nature.  If  it  is  temporary,  there  is  not  a  new  residence ; 
if  permanent,  there  is,  and  the  former  residence  is  broken.  Here,  the 
sessions  have  found  that  there  was  a  new  residence  in  Bristol.  No 
doubt  the  animus  revertendi  must  always  be  an  ingredient ;  but  I 
take  it,  it  must  be  a  present  and  not  a  mere  distant  intention  of  return- 
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ing  at  some  time  or  other  during  life.  If  a  m%p  goes  away  from  his 
residence,  intending  after  a  temporary  object  is  served  to  return  thence, 
his  absence  is  but  temporary.  But  if  he  has  what  may  be  called  a 
residence  elsewhere,  and  does  not  intend  to  go  back  unless  events 
over  which  he  has  no  control  occur,  I  think  that  is  a  permanent 
absence,  and  operates  to  breafc  the  former  residence. 

Order  of  Sessions  quashed. 


Regina  v.  the  Mayor,  Aldermen,  and  Citizens  of  the  City  of 

York.1 

January  27,  1853. 

City   Gaol,  Regulation  of — Salary  of   Governor— r  Order  of  Jus* 
tices  for  Payment  —  Discretionary  Power  of  Town  Council. 

The  7  Will.  4,  &  1  Vict.  c.  78,  8.  38,  does  not  deprive  the  council  of  a  city  or  borongh  of  all 
control  over  the  government  and  regulation  of  the  gaol  or  house  of  correction  of  the  city 
or  borough,  which  was  transferred  to  the  council  by  the  5  &  6  WilL  4,  c  76.  Under  the 
proviso  in  that  section,  the  council  have  a  discretionary  power  as  to  the  salary  to  be  paid 
to  the  governor  of  such  gaol  or  house  of  correction,  and  may  refuse  to  confirm  an  order 
made  by  justices  of  the  city  or  borough,  for  the  payment  of  an  amount  of  salary  which  the 
council  consider  excessive. 

This  was  a  rale  calling  upon  the  mayor,  aldermen,  and  citizens  of 
the  city  of  York  to  show  cause  why  a  writ  of  mandamus  should  not 
issue,  commanding  them  to  confirm  an  order  dated  the  5th  October, 
1852,  and  made  by  the  justices  of  the  peace  for  the  said  city  in  gaol 
sessions  assembled,  for  the  payment  to  J.  Raper,  the  governor  and 
keeper  of  the  house  of  correction  of  the  said  city,  out  of  the  rate 
lawfully  applicable  thereto,  of  the  sum  of  302.  for  one  quarter's  salary 
due  to  him  on  the  1st  of  September,  1852. 

It  appeared  from  the  affidavits  upon  which  the  rule  was  granted, 
that  at  an  adjourned  court  of  gaol  sessions  of  her  Majesty's  jus- 
tices of  the  peace  for  the  said  city  of  York,  held  on  the  26th  April 
last,  it  was  resolved :  "  That  Mr.  John  Raper  be  and  is  hereby  ap- 
pointed governor  and  keeper  of  the  house  of  correction  of  the  said 
city,  in  the  room  of  James  Gawthorpe,  deceased,  at  the  salary  of  1202. 
per  annum,  to  be  paid  in  quarterly  instalments  by  the  treasurer  of  the 
said  city,  commencing  from  the  1st  June,  1852."  That  a  copy  of 
the  said  resolution  of  the  said  justices  of  the  peace  was,  in  pursuance 
of  another  resolution  then  passed,  forwarded  by  the  clerk  of  the  said 
court  of  gaol  session  to  the  council  of  the  said  city  of  York.  That 
on  the  1st  of  June  last,  the  said  J.  Raper  entered  upon  his  appoint- 
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ment,  and  had  ever  since  been  governor  and  keeper  of  the  said  house 
of  correction.  That  on  the  3d  of  November  instant ,  there  was  a 
tender  to  him  on  behalf  of  the  said  council  of  the  sum  of  221.  10s.,  as 
and  for  one  quarter's  salary  due  on  the  1st  of  September  last,  which 
be  refused  to  accept,  being  at  the  rate  of  90/.  a  year,  the  sum  which 
the  said  council,  by  resolution,  had  determined  should  be  his  salary 
as  governor  of  the  said  house  of  correction.  That  at  the  Michael- 
mas court  of  gaol  sessions  of  the  justices  of  the  peace  for  the  said 
city,  held  by  adjournment  on  the  25th  October  last,  the  following 
order  was  made  and  signed  by  the  justices  present :  — 

"  To  the  treasurer  of  the  city  of  York. 

uWe,  the  undersigned,  her  Majesty's  treasury  justices  of  the 
peace  acting  in  and  for  the  said  city  of  York,  assembled  at  the  Mi- 
chaelmas gaol  sessions  for  the  said  city,  held  by  adjournment,  this 
25th  of  October,  1852,  do  hereby  order  and  direct  you,  the  said  trea- 
surer, to  pay  to  Mr.  J.  Baper,  the  governor  and  keeper  of  the  house 
of  correction  of  the  said  city,  out  of  the  rate  lawfully  applicable 
thereto,  the  sum*  of  30/.,  being  one  quarter's  salary  due  to  nim  as  such 
governor  and  keeper  of  the  said  house  of  correction  on  the  1st  of 
September  last  Given,  &c."  This  order  was  duly  presented  to  the 
town  council,  but  they  refused  to  confirm  it,  and  the  salary  remained 
unpaid. 

The  affidavits  on  the  other  side  set  out  a  letter  of  the  government 
•  inspector  of  prisons,  dated  the  11th  of  October  1848,  in  which  he 
stated  that  "  with  the  house  and  garden  as  heretofore  given,  1002. 
per  annum  is  a  sufficent  and  liberal  salary.  I  would,  however,  sug- 
gest that  the  salary  commence  at  90/.  and  rise  at  the  rate  of  5/.  a 
year  till  it  reaches  110/.  I  am  satisfied  by  my  experience  in  my  late 
district  that  a  well  qualified  governor  can  be  obtained  for  that  salary, 
and  that  if  the  magistrates  should  be  at  fault,  I  should  have  no  diffi- 
culty in  procuring  one."  That  on  the  9th  of  November,  1848,  the 
gaol  finance  committee  (being  a  committee  appointed  by  the  council 
of  the  city  of  York)  presented  a  report  stating,  amongst  other  things, 
their  opinion  that  the  visiting  justices  and  the  court  of  gaol  sessions 
had  exceeded  their  powers  in  fixing  the  salary  of  the  then  governor, 
J.  Gawthorpe,  at  140/.  a  year.  That  the  council  on  the  said  9th  of 
November,  1848,  resolved,  that  the  report  of  the  gaol  finance  corn- 
committee  be  received  and  confirmed,  and  that  the  salary  of  the 
governor  or  keeper  of  the  house  of  correction  be  90/.  a  year.  That  a 
salary  after  the  rate  of  90/.  a  year  and  no  more  was  subsequently  paid 
to  J.  Gawthorpe,  the  predecessor  of  J.  Raper,  up  to  the  time  of  death, 
on  the  17th  of  March,  1852.  That  the  council  on  the  10th  of  May, 
1852,  resolved  that  the  salary  of  the  governor  of  the  house  of  cor- 
rection be  continued  at  90/.  per  annum,  unsuccessful  attempts  hav- 
ing been  previously  made  to  effect  an  arrangement  on  the  subject 
between  the  justices  and  the  council. 

Cowling  showed  cause.     The  substantial  question  is,  whether  or 
not  the  council  of  the  city  of  York  had  a  discretion  to  confirm  or 
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reject  this  order.  Under  the  4  Geo.  4,  c.  64,  s.  26,  the  justices  alone 
had  the  power  of  regulating  gaols  within  their  jurisdiction.  That 
power  was  afterwards  transferred  to  the  town  council  by  the  5  &  6 
Will.  4,  c.  76,  s.  116 ;  and  then  by  the  subsequent  act,  7  Will  4  &  1 
Vict.  c.  78,  s.  38,  it  is  enacted,  "  That  all  the  powers  of  regulation 
which,  before  the  passing  of  the  said  act  for  regulating  corporations, 
were  possessed  by  the  justices  having  the  government  or  ordering  of 
any  such  gaol  or  house  of  correction,  and  all  things  by  any  act  of  par- 
liament provided  to  be  done  at  any  general  or  quarter  sessions  of  the 
peace  in  relation  to  the  regulating  of  axty  such  gaol  or  bouse  of  cor- 
rection shall,  subject  to  any  such  alteration  as  aforesaid,  be  exercised 
or  done  by  the  justices  of  the  city  or  borough  to  which  such  gaol  or 
house  of  correction  shall  belong ;  and  for  that  purpose  the  justices 
shall  hold  a  quarterly  session  at  the  usual  times  of  holding  quarterly 
sessions  of  the  peace ;  provided  that  no  order  made  by  the  justices 
in  pursuance  of  these  powers,  which  shall  require  the  expenditure 
or  payment  of  any  money,  shall  be  of  force  until  confirmed  by  the 
council  of  that  city  or  borough."  The  Queen  v.  Lancaster,  10  Q, 
B.  Rep.  962,  has  established  the  power  of  the  borough  justices  to 
appoint  an  officer  of  the  gaol  under  this  section.  But  in  this  case, 
the  words  of  the  proviso  in  the  section  are  relied  upon  as  giving  a 
discretionary  power  to  the  council  on  orders  for  the  payment  of  money. 

[Lord  Campbell,  C.  J.  The  only  mode  of  reading  it  is,  that  it 
requires  the  consent  of  both  the  justices  and  the  council] 

It  never  could  have  been  intended  by  the  proviso  that  the  council 
were  merely  to  register  the  orders  of  the  justices.  To  some  extent 
it  must  be  construed  to  give  a  discretion  to  the  council  They  are 
at  least  either  to  concur  or  control 

Bliss,  in  support  of  the  rule.  The  statute  7  Will  4  &  1  Vict 
c.  78,  s.  38,  was  passed  for  the  purpose  of  restoring  to  the  justices 
the  power  they  before  had  under  the  4  Geo.  4,  c.  64,  s.  26,  and  which 
the  5  &  6  Will.  4,  c.  76,  s.  116,  had  transferred  to  the  council.  In 
The  Queen  v.  Lancaster,  the  court  say  that  the  7  Will.  4  &  1  Vict. 
c.  78,  distributed  the  powers  of  the  4  Geo.  4,  c.  64,  to  the  justices  as 
to  regulating. 

[Lord  Campbell,  C.  J.  It  may  have  been  the  intention  to  restore 
the  powers  of  regulation  to  the  justices  sub  modo.] 

The  transfer  of  the  powers  to  the  justices  is  not  by  express  words, 
but  by  interpretation  ;  and  looking  at  the  whole  section,  it  must  be 
taken  to  transfer  the  full  powers  possessed  under  the  4  Geo.  4,  c.  64. 
There  is  nothing  in  the  act  to  show  that  the  powers  are  to  be  less. 
Further,  the  act  of  confirmation  intended  may  be  construed  to  be 
merely  ministerial,  and  it  is  enough  if  any  operation  can  be  given  to 
the  proviso  other  than  that  it  confers  a  discretion.  It  has  been  held 
that  the  consent  of  justices  to  the  making  of  a  poor-rate  is  merely 
for  the  purpose  of  verifying  the  making  of  the  rate  by  the  parish 
officers. 

[Coleridge,  J.  Has  it  ever  been  held  that  justices  are  to  allow  a 
rate  that  is  bad  on  the  face  of  it  ?] 
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It  is  clear  the  justices  have  no  power  to  alter  the  rate,  and  so  here  the 
council  cannot  refuse  to  confirm  the  order  merely  because  they  think 
the  salary  too  high.  If  the  consent  of  the  council  be  necessary  to 
orders  for  the  regulation  of  the  gaol,  which  this  is,  great  inconve- 
nience may  arise  in  the  administration  of  justice.  The  144th  section 
of  the  5  &  6  Will.  4,  c.  76,  provides  for  a  case  in  which  the  council 
would  have  no  discretion  in  making  an  order. 

[Lord  Campbell,  C.  J.  If  no  discretion  had  been  intended,  would 
the  word  "  confirmed"  have  been  used  ?] 

A  ministerial  act  is  in  some  sense  a  confirmation.  By  the  44th 
section  of  7  Will  4  &  1  Vict  c.  78,  orders  of  the  council  for  pay- 
ment of  money  may  be  removed  into  this  court  and  quashed,  and 
that  was  a  good  reason  for  requiring  the  act  of  the  council.  In  Ham- 
mond v.  Peacock^  1  Exch.  Rep.  57,  the  .court,  referring  to  the  argument 
that  the  appointment  of  a  surgeon  to  a  gaol  required  the  confirmation 
of  the  council  under  this  section  as  entailing  the  payment  of  money, 
says,  "  Kit  were  necessary  to  decide  the  point,  we  should  probably  hold 
that  the  case  did  not  come  within  thfe  proviso."  He  referred  also,  to 
The  King  v.  The  Bishop  of  London,  13  East,  419,  and  The  King  v.  The 
Archbishop  of  Canterbury,  15  East,  117. 

Lord  Campbell,  C.  J.  Though  the  question  has  been  argued 
with  great  ability  and  ingenuity  by  Mr.  Bliss,  I  feel  no  doubt  as  to 
the  construction  of  the  7  Will.  4  &  1  Vict  c.  78,  s.  38.  The  order 
was  made  under  the  powers  given  by  that  section  to  the  justices,  and 
might  it  not  well  be  the  intention  of  the  legislature  to  give  those 
powers  sub  modo,  allowing  the  town  council  still  to  exercise  a  veto 
as  to  the  expenditure  to  be  met  by  payments  out  of  the  borough  fund? 
There  is  nothing  absurd  or  unreasonable  in  this.  Orders  requiring 
"  the  expenditure  or  payment  of  any  money,  shall  not  be  of  force 
until  confirmed  by  the  council,"  are  the  words  of  the  proviso ;  and 
the  question  is,  what  is  the  meaning  of  "  confirmed"  in  this  proviso  ? 

I  give  no  opinion  as  to  the  meaning  in  any  other  statutes,  but  here 
I  think  it  means  "  approved  of,"  and  that  the  council  are  empowered 
to  exercise  a  discretion,  and  see  whether  they  approve  of  the  order. 
If  they  refuse  to  confirm  without  any  reason,  they  might  no  doubt  be 
called  upon  to  confirm  the  order,  but  here  they  express  a  willingness 
to  allow  a  salary  of  90/.  a  year,  but  they  think  190/.  a  year  excessive ; 
and  I  think  if  they  bond  fide  thought  the  salary  excessive,  they  had  a 
discretion  to  refuse  their  consent  to  the  order.  This  is  a  reasonable 
construction  of  the  word  '*  confirmed,"  and  we  must  assume  that  the 
council  will  exercise  discreetly  and  properly  the  power  given  to  them 
by  the  legislature.  In  constitutional  governments,  municipal  and 
other  corporations,  powers  of  regulation  and  government  are  given, 
which  are  liable  to  abuse,  but  which  it  is  supposed  will  be  prudently 
exercised.  We  must  assume  that  in  case  of  difference  between  the 
justices  and  the  council,  they  would  come  to  some  reasonable  com- 
promise which  would  be  for  the  benefit  of  the  public  This  rule, 
thereforey  must  be  discharged. 
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Coleridge,  J.  The  interpretation  of  the  section,  as  suggested 
against  the  rule,  is  its  natural  and  grammatical  meaning,  and  that  is 
always  to  be  preferred  if  it  satisfies  the  intention  of  the  act  and  is 
reasonable  in  itself,  and  nothing  can  be  more  reasonable  than  that  in 
giving  certain  powers  of  regulation  to  the  justices,  the  legislature 
should  confer  on  the  town  council,  being  the  body  having  the  control 
of  the  borough  fund,  the  power  of  refusing  to  confirm  orders  relating 
to  such  fund  unless  approved  of  by  them.  The  argument  is,  that  the 
intention  was  that  such  orders  must  immediately  and  necessarily  be 
confirmed  by  the  council  before  payment.  If  so  intended,  that  might 
have  been  plainly  and  simply  expressed  in  the  section,  and  the  legis- 
lature, in  section  114  of  the  5  &  6  Will.  4,  c.  76,  has  so  expressed  it, 
as  respects  the  county  treasurer's  account  of  the  costs  of  offenders 
committed  for  trial  to  the  assizes.  No  inconvenience  can  result  from 
such  a  construction.  It  is  not  to  be  supposed  that  the  council  will 
abuse  the  power  given  them. 

Wightman,  J.  If  there  had  been  no  alteration  of  the  law  since 
the  5  &  6  Will.  4,  c.  76,  the  council  would  have  had  power  both  to 
appoint  and  pay  the  gaoler.  But  by  ftie  7  Will.  4  &  1  Vict.  c.  78,  s.  38, 
the  powers  are  taken  from  the  council  with  a  certain  exception ;  and 
the  question  is,  how  far  does  the  proviso  limit  the  powers  ?  The  words 
are,  that  no  order  made  under  such  powers  "  which  shall  require  the 
expenditure  or  payment  of  any  money  shall  be  of  force  until  con- 
firmed by  the  council."  Then  this  is  one  of  those  orders  which 
require  the  payment  of  money,  and  I  think  in  respect  of  such  an  order 
it  was  not  meant  to  take  away  wholly  from  the  council  the  powers 
they  before  had,  and  that  something  more  was  meant  than  merely 
that  they  should  indorse  the  order.  I  think  the  proviso  by  "  confirmed" 
means  "  approved  of."  This  may  be  a  very  salutary  control,  and  not 
productive,  that  I  can  see,  of  any  inconvenience. 

Rule  discharged  without  costs. 


Regina  t;.  St.  Mary,  Warwick.1 

April  27, 1853. 

Settlement  by  renting  a  Tenement — Computation  of  Year — Fractions 

of  Day. 

An  entry  of  the  receipt  of  rates  by  a  deceased  clerk  of  a  collector,  who  was  duly  appointed, 
is  evidence  of  payment  of  rates  to  satisfy  the  statute  4  &  5  Will  4}  c.  76. 

The  general  role  of  law  that  the  fraction  of  a  day  is  not  to  be  regarded,  applies  to  the  com- 


1  22  Law  J.  Rep.  (n.  s.)  M.  C.  109 ;  17  Jar.  551 ;  1, Common  Law  Rep.  192. 
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potation  of  a  year  for  the  purpose  of  conferring  a  settlement  by  renting  a  tenement  under 
the  1  Will.  4,  c.  18. 

0.  entered  upon  the  occupation  of  premises  about  twelve  o'clock  on  the  30th  of  September, 
1850,  and  in  the  evening  of  the  same  day  signed  an  agreement,  stating  that  the  terms 
on  which  he  had  taken  the  premises  from  that  day  were,  amongst  others,  that  "  the 
tenancy  is  for  one  year,  commencing  on  the  30th  of  September  instant."  He  continued 
in  the  occupation  of  the  premises  until  the  29th  of  September,  1851,  and  about  four  o'clock 
on  that  day,  under  a  previous  arrangement  to  that  effect,  gave  up  complete*  possession  to 
an  incoming  tenant :  —  * 

Held,  that  there  had  been  an  occupation  by  C. "  for  one  whole  year  at  the  least,"  so  as  to  con- 
fer a  settlement  under  the  1  Will.  4,  c.  18. 

This  was  an  appeal  against  an  order  for  the  removal  of  Louisa 
Collins  and  her  five  children  from  the  parish  of  St.  Mary,  in  the 
borough  of  Warwick,  to  the  parish  of  Leamington  Priors,  in  the  same 
county.  The  Recorder  for  the  said  borough  quashed  the  order,  sub- 
ject to  the  following  case. 

The  respondents  relied  upon  a  settlement  gained  by  6.  Collins,  the 
husband  of  the  pauper,  L.  Collins,  by  renting  and  occupying  a  tene- 
ment in  the  parish  of  Leamington  Priors,  and  that  settlement  was 
traversed  by  the  grounds  of  appeal.  In  support  of  their  case  the 
respondents  proved  that  G.  Collais  entered  upon  the  occupation  of 
the  Newbold  Inn,  at  Leamington,  at  twelve  o'clock,  on  Monday,  the 
30th  of  September,  1850,  and  at  seven  P.  M.,  on  the  same  day,  the 
following  memorandum  of  agreement  was  signed :  — "  Memoran- 
dum. The  following  are  the  terms  on  which  G.  Collins,  at  Leaming- 
ton, coach  proprietor,  has  taken,  from  the  30th  of  September,  1850, 
the  messuage  and  premises  called  the  Newbold  Inn,  in  Newbold 
street,  Leamington  Priors,  from  William  Griffin,  of  Warwick,  as 
agent  and  solicitor  of  George  Farr,  Esq.,  the  mortgagee  in  possession 
of  the  said  premises.  First,  the  tenancy  is  for  one  year,  commencing 
on  the  30th  of  September,  inst  Second,  the  rent  is  30/.  per  annum, 
payable  quarterly,  clear  of  all  deductions,  the  first  payment  to  be 
made  on  the  26th  of  December  next,  the  second  and  future  payments 
payable  each  succeeding  quarter,"  &c 

Mr.  Genders,  the  former  tenant,  proved  that  his  term  expired  on  the 
previous  day,  namely,  the  29th  of  September,  in  that  year,  and  that 
he  had  taken  and  commenced  the  occupation  of  another  house  in 
Leamington  several  days  before ;  and  that  G.  Collins  went  with  him 
to  Mr.  Griffin,  the  agent  of  the  landlord,  on  the  same  29th  of  Septem- 
ber, being  Sunday,  for  the  purpose  of  taking  the  Newbold  Inn,  but 
that  Mr.  Griffin  refused  to  transact  business  with  them  on  that  day, 
as  it  was  Sunday,  and  no  agreement  was  then  made  between  the 
parties.  Genders  continued  to  occupy  the  public  house  until  twelve 
o'clock  on  the  following  day,  up  to  which  time  he  supplied  the  cus- 
tomers on  his  own  account,  and  received  the  money.  On  the  same 
day,  the  30th  of  September,  about  twelve  o'clock  at  noon,  Mr.  Griffin 
came  to  the  Newbold  Inn,  and  G.  Collins  then  took  complete  posses- 
sion of  the  premises,  and  began  immediately  to  carry  on  the  business 
of  a  publican  therein.  He  and  his  family  continued  to  occupy  and 
reside  in  that  house  without  interruption  until  the  29th  of  September, 
1851,  on  which  day,  Wells,  the  incoming  tenant,  entered  into  posses- 
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sion  as  hereinafter  mentioned.  Previously  to  that  day,  Collins  had 
taken  a  house  for  himself  and  family  in  the  respondent  parish,  and 
more  than  a  month  previously  had  entered  into  the  following  agree* 
ment  with  a  person  named  John  Wells : — 

"Leamington,  August  23d,  1851. 

An  agreement  between  George  Collins  and  John  Wells.  I,  G. 
Collins,  of  the  Newbold  Inn,  Leamington,  agree  to  give  up  the  afore- 
said inn  on  the  29th  of  September,  1851,  with  the  whole  of  the 
brewing  plant,  beer,  fixtures  in  the  bar  and  the  hall,  gas  fittings,  &c 

P.  S.    If  either  goes  from  this  agreement  to  forfeit  10/." 

Wells  afterwards  applied  to  the  landlord  to  accept  him  as  tenant 
of  the  Newbold  Inn,  and  the  landlord  agreed  to  d»  so,  and  sanctioned 
bis  taking  possession  under  the  terms  of  the  last  mentioned  agree- 
ment On  the  26th  of  September  some  portion  of  the  furniture  and 
effects  of  Collins  was  sold  by  auction  at  the  Newbold  Inn ;  and  on 
the  29th  a  valuation  was  made  of  the  fixtures  and  fittings  between 
Collins  and  Wells.  In  the  course  of  that  29th  of  September  Wells 
came  in.  He  first  came  to  the  house  about  ten  o'clock  in  the  morn- 
ing of  the  29th ;  but  in  consequence  of  the  absence  of  the  person 
who  was  to  make  the  valuation,  and  was  to  have  been  in  attendance 
at  ten  o'clock,  Collins  continued  to  occupy  the  premises,  and  to  carry 
on  his  trade  there  until  about  four  o'clock  in  the  afternoon,  when 
Wells  paid  to  him  the  money  due  upon  a  valuation  of  the  fixtures. 
Immediately  after  the  payment  Mrs.  Collins  and  the  family  left,  and 
Mr.  Collins  surrendered  complete  possession  of  the  premises  to  Wells, 
who  then  began  to  carry  on  the  trade  there  on  his  own  account,  the 
furniture  having  been  already  removed.  Then  Collins  left  the  bouse 
altogether  on  the  following  morning,  having  paid  Wells  6d.  for  his 
bed  on  the  night  of  the  29th.  It  was  proved  that  Collins  had  paid 
the  landlord,  in  respect  of  his  occupation  of  the  Newbold  Inn,  the 
entire  rent  agreed  upon  for  one  whole  year;  but  it  was  contended, 
by  the  appellants,  upon  the  facts  above  stated,  that  he  had  not  actu- 
ally occupied  for  one  whole  year,  pt  the  least,  within  the  meaning  of 
the  stat  1  Will.  4,  c.  8,  s.  1. 

*  On  behalf  of  the  respondents  it  was  contended  that  there  was 
sufficient  proof  of  the  occupation ;  that  he  was  entitled  to  occupy, 
and,  in  fact,  had  occupied  for  a  year  within  the  meaning  and  inten- 
tion of  the  statute;  that,  at  all  events,  it  was  proved  that  Collins  had 
actually  occupied  the  premises  in  question  during  a  considerable  part 
both  of  the  first  and  of  the  last  day  of  the  year,  as  well  as  during  all 
the  intervening  period;  and  that  the  law  in  such  case  would  not  t^ke 
notice  of  the  fractional  part  of  a  day,  during  which,  by  arrangement 
between  incoming  and  outgoing  tenants,  for  mutual  convenience,  the 
occupation  might  be  changed.  The  learned  recorder  decided  that, 
under  the  above  circumstances,  the  period  of  occupation  by  Collins 
was  short  of  a  year,  and  was  consequently  insufficient  to  confer  a 
settlement,  and  upon  that  ground  he  quashed  the  order  of  removal, 
subject  to  the  opinion  of  this  court  upon  the  propriety  of  that  de- 
cision. 
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Another  point  raised  by  the  case  was,  whether  the  payment  of  rates 
to  one  James  Manning,  a  deceased  clerk  of  the  collector,  employed 
by  the  collector  for  that  purpose,  was  a  payment  which  would  satisfy 
the  stat  4  &  5  Will.  4,  c.  76. 

It  was  stated  in  the  case  that  the  collector  himself  had  been  duly 
appointed  to  collect  the  rates  for  the  parish,  and  he  proved  the  employ- 
ment of  the  clerk,  and  that  as  far  as  he  knew,  the  clerk  had  paid  over 
to  him  whatever  he  had  received. 

This  objection  was  overruled  by  the  recorder,  but  both  questions 
were  stated  for  the  opinion  of  the  court 

Flood  and  A  &  Adams,  in  support  of  the  order  of  sessions.  First, 
the  recorder  was  right  in  holding  that  there  was  no  occupation  "  for 
the  term  of  one  whole  year  at  the  least,"  as  is  required  by  the  1  Will. 
4,  c  10.  There  must,  under  that  act,  be  an  occupation  or  a  right  to 
occupy  for  365  full  days  under  a  yearly  hiring,  whereas  it  is  here 
found  that  prior  to  noon  on  the  30th  of  September,  1850,  there  was 
no  hiring  by  Collins,  and,  consequently,  there  could  be  no  occupation 
under  a  hiring  before  that  hour,  and  it  was  therefore  necessary  that  he 
should  continue  to  occupy  until  noon  on  the  30th  of  September,  1851. ' 
Instead  of  this,  he  gives  up  to  Wells  his  right  to  occupy  on  the  29th. 
The  King  v.  Stow  Bardolph,  1B.&  Ad.  219,  and  The  Queen  v.  Cal- 
decote,  20  Law  J.  Rep.  (n.  s.)  M.  C.  187 ;  s.  c.  4  Eng.  Eep.  293.  It 
must  be  contended,  by  the  respondents,  that  a  holding  for  364  days 
from  the  30th  of  September,  1850,  at  noon,  to  the  29th  of  Septem- 
ber, 1851,  at  noon,  is  a  holding  for  a  year  at  the  least 

[  Wightman,  J.  How  do  you  distinguish  this  from  The  King  v. 
Skiplam,  1  Term  Rep.  490  ?] 

That  was  a  case  of  hiring  and  service,  and  proceeds  on  the  ground 
of  a  dispensation,  which  is  presumed. 

[Lord  Campbell,  C.  J.  It  will  be  said  that  we  cannot  look  to  a 
fraction  of  a  day.  When  we  are  considering  whether  a  person  is  of 
age,  we  do  not  inquire  at  what  hour  of  the  day  he  was  bom.] 

That  is  a  case  put  in  Lester  v.  Qarland,  15  Ves.  248,  but  the  ob- 
ject of  this  statute  in  using  the  words  "  at  the  least "  was  to  do  away 
with  any  such  niceties,  and  to  require  an  occupation  for  the  full  num- 
ber of  days  requisite  to  make  up  a  year.  The  act  has  been  strictly 
construed.  The  King  v.  St.  Nicholas,  Rochester,  5  B.  &  Ad.  219  ; 
The  King  v.  Berkswell,  6  Ad.  &  E.  282.  The  meaning  of  so  many 
days  «  at  least "  is  stated  in  Blunt  v.  Heslop,  8  A<I.  &  E.  577,  and  The 
Queen  v.  The  Justices  of  Middlesex,  14  Law  J.  Rep.  (n.  s.)  M.  C.  139. 

[Lord  Campbell,  C.  J.  No  question  arises  here  as  to  including 
or  excluding  a  day. 

Wightman,  J.  If  there  were  an  express  demise  from  noon  on 
September  30, 1850,  to  noon  of  September  29, 1851,  would  it  be  a 
demise  for  a  whole  year  ?] 

Not  within  the  meaning  of  this  act  If  it  were,  the  effect  would 
be  to  make  364  real  years  equal  in  point  of  duration  to  365  such 
years.  In  Ackland  v.  Lutley,  9  Ad.  &  E.  879.  Lord  Denman  says, 
that  the  whole  of  the  anniversary  of  the  day  on  which  the  term  com- 
mences must  be  included. 
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[Erle,  J.  There  the  letting  was  from  the  35th,  that  is,  on  the 
26th.     Here  the  tenancy  commences  on  the  30th.] 

The  word  **  from "  is  inclusive  of  the  day.  Anonymous,  1  Ld. 
Raym.  480.  Rent  could  not  be  dne  under  this  demise  until  mid- 
night of  the  29th,  and  no  distress  could  be  made  until  the  30th,  al- 
though a  demand  might  be  made  at  sunset  on  the  29th.  Duppa  v. 
Mayo,  1  Wms.  Saund.  287,  n. 

[Erle,  J.,  referred  to  Bracton,  p.  357,  "  annorum  alius  Solaris,  alius 
lunaris,  alius  artificialis,  alius  naturalis,  alius  usualis"  The  legal 
year  may  have  in  it  a  good  deal  of  the  annus  usualis.  In  the  case 
of  electing  a  mayor,  362  days  were  held  to  be  a  year.  The  King  v. 
Sawyer,  10  B.  &  C.  486.] 

That  turiled  upon  the  custom  of  a  borough)  not,  as  here,  on  the 
express  words  of  a  statute. 

Secondly,  there  was  no  sufficient  evidence  of  payment  of  rates. 

[Lord  Campbell,  C.  J.  Is  not  Doe  d.  Patteshall  v.  Turford,  3  B. 
&  Ad.  800,  conclusive  that  this  is  evidence  ?] 

The  question  is,  whether  a  delegated  authority  can  be  delegated. 
It  must  be  taken  that  the  collector  was  appointed  by  the  poor  law 
commissioners,  and  there  is  a  general  order  that  every  officer  appointed 
by  them  shall  perform  his  duties  in  person. 

[Lord  Campbell,  C.J.  We  cannot  deprive  a  person  of  his  settle- 
ment on  account  of  such  an  irregularity  as  that  We  all  think  that 
the  recorder  properly  overruled  this  objection.] 

L  Spooner,  for  the  respondents.  In  Dyer,  345,  a.,  it  is  said,  that 
the  year  consists  of  365  days,  for  the  law  pays  no  regard  to  the  addi- 
tional hours,  and  that  has  been  followed  up  and  acted  upon  by  a 
series  of  cases.  Then,  here,  the  whole  of  the  day  of  entry  and  the 
day  on  which  the  hiring  ended  are  to  be  counted  as  part  of  the  year. 
Clayton's  case,  5  Rep.  1,  b.,  is  a  direct  authority  for  this.  It  is  there 
laid  down  that  the  law  "  doth  reject  all  fractions  and  divisions  of  a 
day  for  the  uncertainty,  which  is  always  the  mother  of  confusion  and 
contention."  .  And  to  the  same  effect  is  the  case  of  Hemming  v.  Bra- 
bazon,  Bridg.  Rep.  8.  No  doubt  there  are  cases  relating  to  bills  of 
exchange,  insurance,  wills,  and  the  like,  in  which  the  law  will  notice 
the  fraction  of  a  day,  but  there  it  is  for  the  purpose  of  preventing 
injustice  from  being  done. 

[Lord  Campbell,  C.  J.  Such  cases  are  exceptions  to  the  general 
rule.] 

This  case  does  not  come  within  the  principle  of  any  of  the  excep- 
ted cases.  The  King  v.  Fifehead  Magdalen,  Burr.  S.  C.  116 :  The 
King  v.  Ellsjield,  2  Bott  P.  L.  261, 5th  edit  Reported  also  in  Dougl. 
310,  n.  1,  and  The  King  v.  Skiplam,  and  other  authorities  on  ques- 
tions of  hiring  and  service,  are  referred  to  in  1  Nol.  358 ;  and  it  is 
there  said,  that  "  in  favor  of  settlements  the  day  of  entering  upon  the 
service  and  that  of  leaving  it,  are  usually  considered  as  included  in 
the  contract,  for  the  law  makes  no  fraction  of  a  day."  It  is  hardly 
possible  to  have  a  stronger  case  than  The  King  v.  Skiplam.  The  re- 
vol,  xvm.  27 
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spondents,  therefore,  are  entitled  to  reckon  both  the  first  and  last  days 
of  the  hiring  and  occupation. 

BiUleston,  on  the  same  side,  was  not  heard. 

Lord  Campbell,  C.  J.  I  am  glad  in  this  case  that  we  can  put  a 
construction  upon  the  act  which  agrees  with  common  sense.  Any 
one  ordinarily  talking  of  this  transaction  would  say  that  the  party 
had  occupied  these  premises  for  one  whole  year,  and,  I  think,  the 
same  may  be  said  in  accordance  with  the  rule  of  law.  It  is  a  general 
maxim,  that  the  law  does  not  regard  the  fraction  of  a  day,  and  if  so, 
there  was  here  an  occupation  beginning  on  the  30th  of  September  in 
one  year,  and  ending  on  the  29th  of  September  in  the  next  year ; 
thus  making  365  days,  or  one  whole  year.  Then,  is  this  within  the 
excepted  cases  in  which  it  has  been  held  that  the  fraction  of  a  day 
may  be  regarded  ?  I  think  not.  Sometimes  the  courts  are  obliged 
to  do  this ;  where,  for  instance,  two  acts  are  done  on  the  same  day, 
and  priority  of  time  determines  the  rights  of  parties.  Here,  there  is 
nothing  of  the  kind,  and  I  am  happy  to  find  that  the  decisions  upon 
the  Hiring  and  Service  Act  have  been  uniform  in  favor  of  this  view. 

The  terms  of  that  act  are,  in  effect,  the  same,  for  I  know  no  real 
difference  between  "  one  whole  year  "  and  u  one  whole  year  at  the  least" 
Applying  these  decisions  to  the  present  case,  we  have  a  renting  for 
one  whole  year  upon  the  face  of  the  instrument  of  hiring,  and  inclu- 
ding the  30th  of  September  in  the  one  year  and  the  29th  of  Septem- 
ber in  the  following  year  there  was  an  occupation  for  one  whole  year 
sufficient  to  confer  a  settlement 

Wightman,  J.  I  am  of  the  same  opinion.  There  is  nothing  to 
take  this  case  out  of  the  general  rule,  unless  the  particular  words  of 
the  statute  have  that  effect  Now,  I  cannot  make  any  distinction 
between  the  words  "  one  whole  year  "  and  "  one  whole  year  at  the 
least,"  and  it  has  been  expressly  decided  in  several  cases,  and  par- 
ticularly in  the  case  of  The  Kingy.  Skiplam,  that  the  iraction  of  a 
day  is  not  to  be  regarded  in  the  construction  to  be  put  upon  the 
Hiring  and  Service  Act,  8  &  9  Will.  3,  c.  30,  s.  4,  in  which  the  words 
are  "  one  whole  year."  I  think  the  same  rule  of  construction  must 
apply  to  this  statute,  the  words  being  substantially  the  same. 

Erle,  J.  I  am  of  the  same  opinion.  The  general  rule  is  applica- 
ble to  this  case,  and  the  first  and  last  days,  during  a  part  of  which  the 
party  occupied,  are  therefore  to  be  counted.  The  cases  as  regards  a 
settlement  by  hiring  and  service  are  in  point,  being  decided  upon  a 
statute  in  pari  materid  with  that  now  in  question. 

Crompton,  J.,  concurred. 

Order  of  Sessions  quashed. 
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May  2, 1853. 

Poor  —  Costs  of  suspended  Order  —  Distress  —  Appeal  —  Quantum 

of  Costs  payable. 

An  order  of  removal  was  made  and  suspended  in  1841.  In  October,  1852,  the  pauper  being 
dead,  the  suspension  was  taken  off,  and  an  order  for  the  costs  of  maintenance  during  the 
whole  period  of  the  suspension,  (exceeding  20/.,)  was  made,  against  which  there  was  no 
appeal.  In  February,  1853,  an  application  was  made  for  a  distress  warrant,  which  was 
resisted  on  the  ground  that  it  had  been  recently  discovered  that  the  pauper  had  resided 
for  five  years  in  the  removing  parish,  and  that  the  costs  of  maintenance,  subsequent  to  the 
passing  of  the  11  &  12  Vict.  c.  110,  were  chargeable  to  the  common  fund  of  the  union,  and 
not  to  the  parish  of  settlement  The  justice,  on  this  ground,  refused  to  issue  the  war- 
rant:— 

Held,  that  he  was  bound  to  do  so,  as  the  objection  should  have  been  taken  by  appeal,  when 
the  amount  of  costs  might  have  been  reduced  by  the  sessions. 

A  rule  had  been  obtained,  calling  upon  Charles  Parkinson,  Esq., 
one  of  the  justices  of  the  peace  for  the  county  of  Brecon,  and  T. 
Williams,  churchwarden  of  the  parish  of  Cwmyoy,  in  the  county  of 
Monmouth,  to  show  cause  why  a  distress  warrant  should  not  be  issued 
against  the  said  T.  Williams,  to  levy  108/.  195.  3d.,  the  amount  of 
costs  incurred  by  the  suspension  of  an  order  for  the  removal  of  John 
Price  and  hiswife  from  the  parish  of  Llanelly,  in  the  county  of  Bre- 
con, in  the  said  parish  of  Cwmyoy,  and  directed  by  an  order  of  two 
justices  to  be  paid  by  the  churchwardens  and  overseers  of  Cwmyoy 
to  T.  Williams,  for  the  use  of  the  said  parish  of  Llanelly. 

It  appeared  by  the  affidavits  that  the  order  for  the  removal  of  the 
paupers  from  Llanelly  to  Cwmyoy,  was  made  on  the  4th  of  June, 
1811,  and  was,  on  the  same  day,  suspended  by  reason  of  sickness. 
The  order  and  suspension  indorsed  thereon  were  served  on  the  pa- 
rish officers  of  Cwmyoy  on  the  9th  of  June,  1841,  and  there  was  no 
appeal  against  the  order.  On  the  29th  of  October,  1852,  both  of  the 
paupers  being  dead,  the  suspension  was  taken  off,  and  an  order  was 
made  by  two  justices  of  the  said  county  of  Brecon  for  payment  by 
the  churchwardens  and  overseers  of  Cwmyoy  to  T.  Williams,  for 
the  use  of  the  parish  of  Llanelly,  of  108/.  l9s.  3d.,  being  the  costs 
necessarily  incurred  by  the  suspension.  This  order  for  costs  was 
served  on  the  parish  officers  of  Cwmyoy,  and  a  demand  made  of  the 
said  sum  on  the  30th  of  October,  1852.  The  money  not  having  been 
paid,  and  there  having  been  no  notice  of  appeal  against  the  said  order 
within  three  days  from  the  time  of  such  demand,  an  information  was, 
on  the  8th  of  February,  1852,  laid  before  a  justice  for  the  county  of 
Brecon,  upon  which  a  summons  issued  for  the  appearance  of  T.  Wil- 
liams, one  of  the  churchwardens  of  Cwmyoy,  to  answer  the  said 
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complaint.  On  the  11th  of  February,  1853,  the  said  T.  Williams 
appeared,  in  obedience  to  the  summons,  before  the  said  C.  Parkinson, 
when  proof  was  given  of  the  above  facts,  and  also  that  the  pauper 
John  Price  had  resided  in  the  parish  of  Llanelly  for  twelve  years  next 
before  the  making  of  the  said  order  of  removal,  on  the  4th  of  June, 
1841,  not  having  been  within  any  of  the  exceptions  of  the  9  &  10 
Vict.  c.  66,  s.  1.  It  was  thereupon  objected,  on  behalf  of  the  said 
T.  Williams,  that  the  said  order  for  the  payment  of  108L  19s.  3d. 
could  not  be  enforced  so  far  as  related  to  the  costs  of  maintenance 
incurred  subsequent  to  the  30th  of  September,  1848,  (the  day  when 
the  11  &  12  Vict  c.  110,  passed,)  which  should  have  been  charged  on 
the  common  fund  of  the  union  to  which  the  parish  of  Llanelly  be- 
longed ;  and  that  so  far  as  related  to  the  previous  costs,  no  war- 
rant of  distress  could  issue,  inasmuch  as  the  matter  of  the  complaint 
had  arisen  more  than  six  months  before  the  complaint,  and  might 
have  been  enforced  under  the  4  &  5  Will.  4,  c.  76,  ss.  84, 101.  The 
justice,  upon  this  objection,  declined  to  issue  a  distress  warrant.  It 
further  appeared  that  the  parish  officers  of  Cwmyoy  had  made  in- 
quiries as  to  the  place  where  the  paupers  had  resided  previous  to  the 
making  the  order  of  removal,  but  had  not  succeeded  in  finding  that  they 
were  irremovable  from  Llanelly  until  after  the  expiration  of  the  time 
for  appealing  against  the  order  for  costs. 

Pashley  now  showed  cause.  The  paupers,  having  resided  in  Llan- 
elly for  upwards  of  five  years  next  before  the  application  for  the  order 
of  removal,  fell  under  the  provisions  of  the  9  &  10  Vict  c.  66,  and  if 
they  had  been  living  when  the  suspension  was  taken  off,  could  not 
•  have  been  removed  from  that  parish.  Under  these  circumstances,  by 
the  11  &  12  Vict  c.  110,  s.  3,  the  common  fund  of  the  union  was 
liable  to  pay  the  expense  of  their  maintenance,  at  all  events  so  far  as 
regards  the  costs  incurred  since  the  30th  of  September,  1848,  when 
that  act  took  effect  This  order,  however,  is  for  the  whole  of  the 
costs,  both  before  and  since  that  date. 

[Lord  Campbell,  C.  J.  Do  the  applicants  seek  to  enforce  the 
order  as  to  the  costs  for  which  the  union  is  liable  ?] 

Arcliboldy  contr&.  There  was  no  appeal  against  the  order  for  costs, 
as  there  might  have  been,  the  amount  being  above  20/.,  and  there 
was  ample  time  to  have  appealed  between  the  service  of  the  order 
and  the  application  for  the  warrant  There  was  complete  jurisdic- 
tion in  the  justices  to  order  costs  under  the  35  Geo.  3,  c.  101,  s.  2, 
and  there  being  nothing  before  the.  justices  to  show  that  the  paupers 
would  have  been  irremovable,  they  were  bound  to  order  the  whole 
costs.  If  there  had  been  an  appeal  on  this  ground,  the  sessions  might 
have  reduced  the  amount ;  but  it  is  not  open  to  the  party  to  take  this 
objection  when  it  is  sought  to  enforce  the  order  by  distress,  and  when 
the  parish  applying  have  no  opportunity  of  answering  the  facts  stated. 
The  Churchwardens  and  Overseers  of  Birmingham  v.  Shaw,  10  Q.B. 
Rep.  868,  is  a  distinct  authority  to  this  effect 
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Pashley,  in  answer  to  this  objection.  The  only  matter  which  could 
be  appealed  against  was  the  quantum  of  costs.  But  the  order  can- 
not be  enforced  even  as  to  the  costs  incurred  before  the  30th  of  Sep- 
tember, 1848.  The  complaint  should  have  been  made  within  six 
months  after  the  time  when  they  accrue  due.  11  &  12  Vict  c  43,  s. 
11.  The  order  for  costs  is  made  upon  a  computation  of  so  many 
weekly  sums,  and  the  right  of  enforcing  payment  of  each  of  them 
arose  as  they  became  due.  As  to  the  subsequent  costs,  The  Overseers 
of  Birmingham  v.  Shaw  does  not  apply ;  it  was  the  case  of  a  poor- 
rate,  where  the  justice  has  no  discretion,  but  must  issue  the  warrant ; 
whereas  in  the  present  case  he  acts  judicially,  and  any  objection  to 
his  jurisdiction  might  be  raised. 

[Crompton,  J.  There  was  a  court  of  appeal  which  would  have 
put  the  figures  right.  You  should  have  gone  there.  We  cannot  deal 
with  that  question.] 

At  all  events,  the  demand  being  for  too  much,  the  distress  cannot 
issue.     Skingley  v.  Surridge,  11  Mee.  &  W.  603. 

Lord  Campbell,  C.  J.  I  am  clearly  of  opinion  that  the  rule  should 
be  absolute.  We  can  only  discharge  it,  or  make  it  absolute  in  its 
terms,  and  cannot  deal  with  the  amount  ordered  to  be  paid.  It  is 
impossible  to  distinguish  this  from  The  Overseers  of  Birmingham  v. 
Shaw.  The  order  of  the  29th  of  October,  1852,  was  made  within  the 
jurisdiction  of  the  justices,  and  is  not  a  nullity.  There  was  no  ap- 
peal against  that  order  to  the  quarter  sessions,  which  is  the  tribunal 
intended  by  the  legislature  to  decide  the  question,  and  which  would 
have  done  justice  between  the  parties.  The  parish  obtaining  the 
order  then  applies  for  a  distress  warrant,  which  the  justice  was  bound 
to  grant,  and  which  we  must  order  him  to  issue. 

Wig  htm  an,  J.,  concurred. 

Erle,  J.  I  am  not  prepared  to  say  that  a  matter  which  might  have 
been  taken  by  way  of  appeal  against  an  order  cannot  afterwards  be 
relied  upon  if  it  is  then  first  disclosed  to  the  party.  But,  under  the 
facts  of  the  present  case,  I  agree  that  the  rule  should  be  absolute. 

Crompton,  J.,  concurred. 

Rule  absolute. 
27# 
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Re  c  in  a  t;.  Binney.1 

April  27,  1853. 

Appeal —  Orefer  /or   Costs  — 11  <$•  12  Vict  c.  43,  5.  27  —  Jurisdic- 
tion —  Erroneous  Procedure  —  Certiorari. 

The  11  &  12  Vict.  c.  43,  8.  27,  provides  that  where  quarter  sessions,  upon  an  appeal  against 
an  order,  direct  either  party  to  pay  costs,  "  such  order  shall  direct  such  costs  to  be  paid  to 
the  clerk  of  the  peace,  to  be  by  Aim  paid  over  to  the  party  entitled :  "— 

Hdd%  that  a  mistake  in  ordering  costs  to  be  paid  directly  to  the  party  to  the  appeal  instead 
of  to  the  clerk  of  the  peace,  was  not  a  defect  of  jurisdiction,  but  merely  erroneous 
procedure;  and,  therefore,  where  such  an  order  had  been  made  nnder  an  act  taking 
away  the  certiorari!  the  court  refused  to  set  it  aside  when  brought  before  them  by  certio- 
rari. 

This  was  a  rule  calling  upon  the  local  board  of  health  for  the 
borough  of  Newbury  and  Robert  Fuller  Graham  (the  clerk  to  the 
commissioners  appointed  under  a  local  act,  6  Geo.  4,  c.  72,  for  the 
improvement  of  the  borough  of  Newbury)  to  show  cause  why  cer- 
tain orders,  made  at  the  quarter  sessions  holden  for  the  said  borough, 
on  the  14th  of  April,  1852,  and  which  had  been  brought  up  by  certi- 
orari, should  not  be  quashed. 

The  orders  in  question  were  as  follows : 

"  Be  it  remembered  that,  at  the  general  quarter  sessions,  &c,  be- 
fore H.  S.  Self,  Esq.,  recorder  for  the  said  borough,  &c. 

"  The  Bev.  Hibbert  Binney,  appellant,  and  R.  F.  Graham,  clerk  to 
the  Newbury  improvement  commissioners,  respondent,  against  a  rate 
made  by  the  said  commissioners  the  4th  of  November,  1&51. 

"  On  hearing  the  appellant  in  person  and  Mr.  Gripps,  of  counsel 
for  the  respondent,  it  is  ordered  that  this  appeal  be  dismissed,  the 
question  of  costs  being  reserved." 

"  The  Rev.  Hibbert  Binney,  appellant,  and  W.  Dredge  J.  Alexander, 
B.  W.  Gray,  and  J.  Kinber,  Esqs.,  (Justices  of  the  borough  of  New- 
bury,) and  R.  F.  Graham,  clerk  to  the  commissioners  for  the  improve- 
ment of  the  said  borough,  respondents,  against  a  demand  for  certain 
sums  rated  upon  him  under  a  pretended  assessment,  purporting  to 
have  been  made  on  the  4th  of  November  last,  by  three  of  the  said 
commissioners,  and  demanded  on  the  9th  of  February  last,  and  sub- 
sequently attempted  to  be  enforced  by  a  summons  to  appear  before 
the  said  justices ;  and  against  the  order  or  decision  of  the  said  jus- 
tices requiring  him  to  pay  part  of  the  same  in  seven  days  under  pain 
of  distress. 

"  On  hearing  the  appellant  in  person  and  Mr.  Gripps  of  counsel 
for  the  respondents,  it  is  ordered  that  this  appeal  be  dismissed,  and 
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that  the  sum  of  20/.,  as  costs,  be  paid  by  the  appellant  to  the  re- 
spondent, R.  F.  Graham. 

"  Jos.  Vines,  Clerk  of  the  Peace." 

It  appeared  from  the  affidavits  that,  by  a  provisional  order  made 
under  the  Public  Health  Act,  1848,  (11  &  12  Vict  c.  63,)  and  con- 
firmed  by  the  15  &  16  Vict.  c.  69,  the  borough  of  Newbury  was,  on 
the  30th  of  June,  1852,  formed  into  a  district  for  the  purposes  of  the 
said  Public  Health  Act ;  aifd  the  mayor,  aldermen,  and  burgesses  of 
the  said  borough  were  constituted  the  local  board  of  health  and  the 
commissioners  for  executing  the  local  act  The  rate  of  the  4th  of 
November,  1851,  was  made  upon  Dr.  Binney  by  the  commissioners, 
under  the  powers  of  the  Newbury  Improvement  Act ;  and  on  the 
5th  of  March,  1852,  an  order  of  justices  was  made  for  payment  of 
the  rate,  and  in  default  that  a  distress  should  issue.  On  the  22d  of 
March,  1852,  notice  of  appeal  against  the  rate  and  order  of  justices 
was  given  by  Dr.  Binney ;  and  at  the  sessions  held  on  the  12th  of 
April,  1852,  the  appeals  came  on  to  be  heard,  when  the  orders  in  ques- 
tion were  made :  the  first  appeal,  which  was  against  the  rate,  being 
dismissed  on  the  ground  that  it  ought  to  have  been  to  the  next  practi- 
cable sessions,  which  were  held  on  the  12th  of  January,  1852.  The 
second  appeal,  against  the  order  of  justices,  was  then  called  on ;  and, 
after  hearing  the  parties,  the  appeal  was  ordered  to  be  dismissed,  and 
the  costs  awarded  as  in  the  above  order. 

Wittes,  for  the  local  board  of  health,  now  showed  cause.  The 
order  made  in  the  first  appeal  is  quite  correct  The  appeal  was  dis- 
missed, as  being  out  of  time ;  but  no  costs  were  ordered  to  be  paid 
in  respect  of  it  The  second  appeal  was  heard  and  dismissed  on  the 
merits,  and  costs  were  awarded  against  the  appellant,  as  the  local  act 
gives  power  to  do.  The  objection  intended  to  be  raised  to  that  order 
is,  that  the  cotfs  ought  not  to  be  directed  to  be  paid  to  the  respon- 
dent, but  to  the  clerk  of  the  peace,  under  the  11  &  12  Vict  c.  43, 
s.  27,  which  provides  that  if,  upon  an  appeal  against  an  order,  the 
Court  of  Quarter  Sessions  shall  order  either  party  to  pay  costs, "  such 
order  shall  direct  such-  costs  to  be  paid  to  the  clerk  of  the  peace  of 
such  court,  to  be  by  him  paid  over  to  the  party  entitled  to  the  same." 
But  this  does  not  affect  the  clause  of  the  local  act,  (section  113,) 
which  gives  a  power  to  order  costs  to  be  paid  to  ihe  appellant  or  re* 
spondent1    Besides,  the  12  &  13  Vict  c.  45,  s.  5,  which  applies  to 


1  The  6  Geo.  4,  c.  72,  s.  113,  gives  an  appeal  to  any  person  aggrieved  by  any  rate  or 
assessment  made  or  demanded  in  pursuance  of  thv  act,  and  the  sessions  are  to  hear  and 
determine  such  appeal  in  a  summary  manner,  and  "  award  such  costs  to  the  party  ap- 
pealing or  appealed  against,"  as  they  shall  think  proper,  and  the  determination  of  the 
said  justices  in  their  quarter  sessions  shall  be  final,  oinding,  and  conclusive,  to  all  intents 
and  purposes  whatsoever. 

Sec.  122.  No  order,  rate,  or  assessment,  judgment  or  other  proceeding,  made  touch- 
ing or  concerning  any  of  the  matters  aforesaid,  shall  be  quashed  or  vacated  for  want 
of  form  only,  or  be  removable  by  certiorari. 
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all  appeals,  enacts  that,  upon  proof  of  notice  of  any  appeal,  though 
such  appeal  was  not  afterwards  prosecuted,  the  court  may  order  "  to 
the  party  or  parties  receiving  the  same  "  such  costs  as  it  shall  think 
just ;  and  such  costs  are  to  be  recoverable  in  the  manner  provided  by 
the  11  &  12  Vict  c  43 ;  that  is,  by  distress. 

[Crompton,  J.  The  11  &  12  Vict  c.  43,  is  a  general  act,  and  says 
the  costs  shall  be  made  payable  to  the  clerk  of  the  peace ;  but  I  do 
not  see  that  non-compliance  with  that  provision  goes  to  the  juris- 
diction. 

Wightman,  J.  It  is  merely  erroneous  procedure.] 
That  is  so.  The  certiorari  being  taken  away  by  the  local  act,  it 
has  issued  wrongly  unless  there  is  some  want  of  jurisdiction  on  the 
face  of  the  order.  The  Queen  v.  Hellier,  21  Law  J.  Rep.  (n.  s.)  M.  C. 
3;  s.  c.  6  Eng.  Rep.  253,  shows  expressly  that  this  defect  is  not  ground 
for  impeaching  the  jurisdiction. 

&  Miller  appeared  for  the  clerk  to  the  commissioners. 

Dr.  Binney,  in  person,  supported  the  rule.  First,  it  is  now  too  late 
to  object  to  the  certiorari,  as  it  has  actually  issued  and  the  orders 
are  before  the  court 

[Lord  Campbell,  C.  J.  If  we  think  the  orders  are  good  on  the 
face  of  tbem,  and  such  as  cannot  be  set  aside,  we  must  consider  that 
the  certiorari  issued  improvidently.] 

Then  the  11  &  42  Vict  c.  43,  s.  27,  has  not  been  complied  with. 
As  is  said  in  The  Queen  v.  HeUier,  the  object  of  that  act  was  to 
make  a  general  uniform  rale  applicable  to  all  summary  convictions 
and  orders.     The  word  "  shall,"  used  there,  is  imperative. 

[Erle,  J.  The  Queen  v.  Hellier  decides  that  an  order  defective 
on  this  ground  cannot  be  removed  by  certiorari,  where  that  remedy 
is  expressly  taken  away,  as  it  is  here ;  but  that  if  such  an  order  is 
brought  up  by  the  party,  in  whose  favor  it  is  made,  for  the  purpose  of 
being  enforced,  it  may  be  set  aside  as  erroneous.  But  it  is  distinctly 
stated  by  the  judges  in  that  case  that  a  certiorari  could  not  issue  to 
remove  it  This  is  very  different  from  a  want  of  jurisdiction ;  the 
mistake  is  in  ordering  the  costs  to  be  paid  to  the  wrong  person.] 

Lord  Campbell,  C.  J.  I  quite  concur  in  the  judgment  of  The 
Queen  v.  Hellier,  axjd  we  are  all  of*  opinion  that  there  is  no  want  of 
jurisdiction  shown  for  which  a  certiorari  could  issue  here ;  and  we 
leave  the  parties  in  the  same  position  as  they  were  in  before  it  issued, 
and  as  if  the  order  had  never  been  brought  up. 

Wightman,  J.,  Erle,  J.,  and  Crompton,  J.,  concurred. 

Rule  discharged. 
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Reg  in  a  v.  Templk.i 

May  7, 1853. 

Poor— Rate  —  Ratability — Normal    and   Model    School  —  Kneller 
Ball  Institution  for  cheap  Education  —  Public  Funds. 

Certain  lands,  buildings,  and  premises  purchased  by  the  lords  commissioners  of  the  treasury, 
on  behalf  of  the  lords  of  the  committee  of  council  on  education,  were  fitted  up  and  used  as 
a  normal  and  model  school  for  the  training  of  masters  of  schools  for  pauper  and  criminal 
children,  and  all  the  expenses  of  the  institution  were  defrayed  by  the  said  committee  out 
of  the  money  voted  by  parliament  for  the  promotion  of  public  education.  The  officers  of 
the  institution  were  a  principal,  vice-principal,  and  masters,  appointed  and  paid  by  tho 
said  committee  of  council,  and  who  held  their  offices  at  the  pleasure  of  the  crown.  These 
officer?  were  entitled  to  their  meals  at  a  common  table,  and  were  provided  with  sitting  and 
sleeping  apartments  in  the  institution,  and  the  principal  had  toe  privilege  of  supplying 
himself  with  fruit  and  vegetables  from  the  garden.  The  pasturage  of  a  portion  of  the  land 
was  let,  and  the  proceeds  carried  towards  the  expenses  of  the  institution.  The  students 
were  required  to  pay  30J.  per  annum,  with  the  exception  of  those  who  obtained  the  highest 
exhibitions,  and  the  money  so  received  was  applied  to  tho  general  expenses  of  the  institu- 
tion. In  one  of  the  rooms,  a  school  was  held  for  practice  in  elementary  instruction,  which 
was  attended  by  poor  children  in  the  neighborhood,  who  were  required  to  pay  a  weekly 
sum  for  their  education,  and  were  allowed  to  purchase  books  from  the  principal  Tho 
funds  derived  from  the  same  were  entirely  expended  in  the  maintenance  and  improvement 
of  the  school :  — 

Held,  that  there  was  no  substantial  difference  between  this  institution  and  any  other  estab- 
lishment in  which  cheap  education  was  offered  through  the  bounty  of  the  founder,  and  thai 
the  premises  generally  were  ratable  to  the  relief  of  the  poor. 

This  was  an  appeal  against  a  rate  for  the  relief  of  the  poor  of  the 

•parish  of  Twickenham,  in  the  county  of  Middlesex,  dated  the  30th 

of  May,  1850,  whereby  the  Rev.  Frederick  Temple  was  assessed  as 

the  occupier  of  Kneller  Hall  and  grounds.      The  quarter  sessions 

confirmed  the  rate,  subject  to  the  following  case. 

Kneller  Hall  and  the  premises  in  respect  of  which  the  said  Frede- 
rick Temple  is  rated  'and  assessed  as  the  occupier,  having  been  pre- 
viously rated  to  the  poor-rates,  were,  in  the  year  1847,  purchased  by 
the  lords  commissioners  of  her  Majesty's  treasury,  on  behalf  of  the 
lords  of  the  committee  of  council  on  education,  for  the  purpose  of 
establishing  a  normal  and  model  school  for  the  training  of  masters 
of  schools  for  pauper  and  criminal  children,  and  conveyed  to  J.  P. 
Kaye  Shuttleworth,  Esq.,  by  whom  a  declaration  of  trust  was  exe- 
cuted (a  copy  of  which  was  annexed  to  the  case.)  As  soon  as  the 
purchase  was  completed,  the  premises  were,  by  direction  of  the  said 
lords  of  the  committee  of  council  on  education,  fitted  up  for  the 
purpose  proposed,  the  cost  of  which  was  wholly  defrayed  by  the  said 
committee.  The  premises  consist  of  la  residence  for  the  principal, 
apartments  for  a  vice-principal  and  two  masters,  common  rooms, 
lecture  room,  and  sleeping  rooms  for  ninety-one  students,  with  kitchens 
and  servants'  offices.      The  land,  as  well  as  the  buildings  thereon, 
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were  purchased  wholly  and  exclusively  for  the  use  of  the  school,  it 
being  part  of  the  plan  to  qualify  the  students  to  act  as  instructors  in 
spade  husbandry  and  cattle  feeding ;  but  until  such  time  as  a  suffi- 
cient number  of  students  to  cultivate  the  whole  of  the  land  shall 
have  entered  the  institution,  the  pasturage  of  a  portion  of  the  land  is 
let,  and  the  proceeds  carried  towards  the  expenses  of  the  establish- 
ment About  Christmas,  1849,  the  appellant  was  appointed  principal 
of  the  establishment  by  her  Majesty  the  Queen,  in  council ;  and  a 
vice-principal  and  masters  are  engaged,  and  paid  certain  fixed  sala- 
ries by  the  said  committee  of  council  on  education,  and  they  hold 
office  during  the  pleasure  of  the  crown.  In  addition  to  their  salaries, 
they  are  each  of  them  entitled  to  have  their  meals  at  the  common 
table,  and  are  provided  with  apartments  in  the  establishment,  and  the 
principal  has  the  privilege  of  supplying  himself  with  fruit  and  vegeta- 
bles from  the  garden.  The  appellant  is  required  to  reside  night  and 
day  upon  the  premises.  The  rooms  occupied  by  him  as  principal 
are  (on  the  basement)  a  steward's  hall,  cellars,  kitchen,  and  scullery ; 
on  the  ground-floor,  an  entrance  hall,  library,  and  dining-rooms  ;  on 
the  first  floor,  a  drawing-room  and  one  bedroom;  on  the  second  floor, 
one  bedroom,  with  two  smaller  rooms  also  for  beds,  and  three  attics 
over  the  large  bedroom  in  an  upper  story.  The  vice-principal  and 
each  of  the  masters  has  only  a  sitting-room  and  bedroom. 

The  pupils  are  admitted  by  the  said  committee  of  council  on  edu- 
cation, and  all  the  expenses  of  the  establishment  are  defrayed  by  the 
said  committee  out  of  the  money  voted  by  parliament  for  the  promo- 
tion of  public  education.  On  the  opening  of  the  institution  in  Janu- 
ary, 1850,  the  following  regulations,  amongst  others,  were  adopted  by 
the  said  committee  of  council  on  education. 

Admission  of  students. — The  payments  to  be  made  by  the  students 
will  be  30/.  per  annum,  to  be  paid  half-yearly  in  advance,  with  the 
exception  of  those  who  obtain  the  highest  exhibitions  hereinafter 
mentioned.  Candidates  will  not  be  admitted  unless  they  can  show 
feasonable  ground  for  believing  that  they  will  be  able  to  meet  these 
payments  as  they  become  due.  Candidates  must  be  at  least  seven- 
teen years  of  age,  and  free  from  any  bodily  infirmity  tending  to 
impair  their  usefulness  as  schoolmasters. 

Exhibitions.  —  It  appeared  to  their  lordships  that  it  was  desirable 
to  encourage  deserving  students  to  enter  the  institution,  who  yet  might 
be  unable  from  their  own  or  their  friends'  resources  to  provide  entirely 
for  the  requisite  payments.  Candidates  for  exhibitions  will  be  exam- 
ined on  the  subjects  prescribed  for  the  third  or  lowest  degree  of  cer- 
tificates of  merit.  No  candidate  will  receive  an  exhibition  who  fails 
to  show  on  examination  an  amount  of  attainments  equal  to  that  re- 
quired of  pupil  teachers  at  the  close  of  their  apprenticeship.  To  the 
five  best  candidates  not  falling  below  the  lowest  standard  required  for 
a  certificate  of  merit, will  be  granted  exhibitions  of  30/.  for  one  year; 
but  popular  astronomy,  mechanics,  mensuration,  land  surveying,  and 
levelling,  which  are  among  the  subjects  required  for  the  third  order  of 
merit,  are  not  to  be  regarded  as  indispensable  to  success  in  their  ex- 
amination, provided  the  candidate  shows  himself  well  acquainted  with 
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the  others,  especially  with  the  first  three"  books  of  Euclid.  To  the 
six  candidates  next  in  order  of  merit,  will  be  granted  exhibitions  of 
25/.  for  one  year.  To  the  ten  candidates  next  after  these  will  be 
granted  exhibitions  of  20/.  each  for  one  year. 

Certificates  of  merit  It  appeared  to  their  lordships  that  it  was 
very  probable  that  the  students  who  obtained  money  to  pay  for  their 
admissions  by  means  of  one  of  the  above-named  exhibitions,  might 
be  quite  unable  at  the  end  of  the  year  to  raise  the  30/.  necessary  to 
enable  them  to  remain  in  the  institution  another  year.  It  appeared 
also  very  undesirable  that  these  students,  who  may  be  expected  to  be 
superior  to  the  rest  in  attainments,  should  be  obliged  to  leave  the  in- 
stitution at  the  close  of  only  one  year's  study.  It  was  therefore  re- 
solved,  that  at  the  close  of  each  year  the  students  should  be  examinea 
at  the  same  time  as  those  of  the  other  training  schools  under  inspec- 
tion, and  that  the  payment  made  to  training  schools  on  account  of 
successful  students,  in  accordance  with  the  minute  of  the  21st  of 
December,  1846,  be  extended  also  to  Kneller  Hall,  and  be  deducted 
from  the  payments  to  be  required  of  the  students  on  whosp  account 
they  are  made. 

The  whole  amount  that  has  been  received  on  this  account  since 
the  opening  of  this  establishment  in  February,  1850,  does  not  exceed 
130/.  The  money  so  received  from  the  different  students  is  applied 
to  the  general  expenses,  and  in  the  reduction  of  the  outgoings  of  the 
establishment,  although  the  sum  of  30/.  is  not  sufficient  to  defray  the 
yearly  cost  of  the  board  and  maintenance  of  each  student  The 
principal  renders  a  quarterly  account  of  all  receipts  and  disburse- 
ments on  account  of  the  school  to  the  lords  of  the  committee  of 
council  of  education,  in  which  he  debits  himself  (inter  alia)  with  the 
money  received  from  and  on  account  of  the  students  and  the  pastur- 
age of  the  land,  and  credits  himself  (inter  aha)  with  sums  paid  for  the 
manure,  seeds,  &c.,  for  the  garden ;  by  whom  these  accounts  are  au- 
dited and  controlled. 

The  object  of  this  establishment  is  to  perfectly  train  and  prepare 
the  students  to  act  in  the  education  of  youth;  and  as  they  become 
qualified,  they  are  to  be  recommended  by  the  lords  of  the  council 
aforesaid,  to  fill  the  situations  of  schoolmasters,  either  in  prisons, 
workhouses,  or  other  establishments  for  the  gratuitous  education  of  the 

Eoor.  There  is  also  a  school  held  in  one  of  the  rooms  of  the  estab- 
shment  for  the  purpose  of  affording  practice  to  the  students  in  ele- 
mentary instruction ;  the  school  is  attended  by  the  poor  children  in 
the  neighborhood.  These  children  are  required  to  pay  to  the  appellant 
a  sum  weekly  for  the  education,  and  are  allowed  to  purchase  books 
from  the  appellant  The  funds  derived  from  this  school  are,  and  are 
intended  to  be,  entirely  spent  upon  its  maintenance  and  improvement, 
and  arc  not  carried  to  the  general  funds  of  the  training  establish- 
ment 

The  Court  of  Quarter  Sessions  further  find  that  the  house  above 
mentioned  allotted  to  the  use  of  the  principal  is  not  more  than  is 
sufficient  for  the  residence  of  a  person  in  his  station  of  life,  as  the 
head  of  this  establishment  with  his  family,  but  that  the  same  is 
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more  than  sufficient  for  the  mere  discharge  of  his  individual  duties ; 
and  they  find  that  he  has  a  beneficial  occupation  of  such  portion  of 
the  house  as  is  not  required  for  the  discharge  of  such  duties,  namely, 
all  but  the  library  and  the  best  bedchamber,  unless  the  Court  of 
Queen's  Bench  shall  be  of  opinion  that,  as  he  is  required  by  the  na- 
ture of  his  office  to  reside  on  the  premises  by  night  and  by  day,  a 
sufficient  provision  for  the  accommodation  of  his  family  ought,  within 
the  meaning  of  the  decided  cases,  to  be  considered  as  a  non-beneficial 
occupation.  - 

The  question  for  the  opinion  of  the  court  was,  whether  the  premises 
were  liable  to  be  assessed  to  the  relief  of  the  poor.  If  the  court 
should  be  of  opinion  that  they  were  not  liable  to  be  assessed,  the  order 
of  sessions  was  to  be  quashed.  If  the  court  should  be  of  opinion 
that  the  premises  or  any  part  thereof  were  liable  to  be  so  assessed, 
the  case  was  to  be  sent  back  to  the  sessions  and  the  rate  to  be  adjusted 
accordingly,  it  being  conceded  that,  if  the  premises  or  any  part  were 
ratable,  the  appellant  was  to  be  considered  the  occupier  for  that  purpose. 

Montagu  Chambers  and  Huddleston,  in  support  of  the  order  of 
sessions.  These  premises  are  not  occupied  solely  and  exclusively  for 
public  purposes.  There  is  a  payment  made  by  the  persons  who  desire 
to  obtain  the  benefits  of  the  training  school,  and  in  the  next  place, 
the  benefits  of  the  institution  are  confined  to  a  portion  only  of  the 
public  and  do  not  extend  to  the  whole  community.  On  both  these 
grounds  there  can  be  no  exemption  from  ratability.  In  the  case  of  a 
hospital  or  other  public  charity,  if  it  be  purely  a  charitable  institution, 
there  is  no  beneficial  occupation,  but  if  the  recipients  of  the  charity 
contribute  towards  the  funds  of  the  institution,  then  there  is  a  bene- 
ficial occupation  in  respect  of  which  a  rate  is  to  be  imposed.  The 
case  of  The  Queen  v.  Slerry,  12  Ad.  &  E.  84,  is  closely  in  point 
There  the  question  was  whether  a  Quaker  school  was  ratable.  The 
annual  expense  was  about  20/.  per  child,  of  which  their  friends  paid 
12/.,  the  remaining  8/.  being  paid  out  of  a  subscription  raised  for  the 
purpose ;  and  it  was  held  that  this  was  a  beneficial  occupation,  as 
there  was  a  revenue  derived  from  the  persons  occupying,  —  the  exist- 
ence of  an  actual  balance  of  profit  being  immaterial.  To  the  same 
effect  are  The  King  v.  St.  Giles,  York,  3B.&  Ad.  573 ;  The  Queen  v. 
The  Baptist  Missionary  Society,  10  Q.  B.  Rep.  884 ;  The  Queen  v. 
Wilson,  12  Ad.  &  E.  94.  There  is,  therefore,  a  beneficial  occupation, 
and  it  lies  on  the  appellant  to  show  anything  which  takes  this  case 
out  of  the  ordinary  rule  as  to  ratability.  There  is  no  doubt  here  as  to 
who  is  the  occupier,  and  no  objection  exists  on  that  ground  to  the 
rate,  as  in  The  King  v.  The  Commissioners  of  Salter's  Load  Sluice,  4 
Term  Rep.  730. 

[Lord  Campbell,  C.  J.  These  cases  were  reviewed  in  The  Queen 
v.  The  Trustees  of  the  Birkenhead  Docks,  21  Law  J.  Rep.  (n.  s.)  M. 
C.  209 ;  s.  c.  14  Eng.  Rep.  128.] 

The  case  of  Holford  v.  Copeland,  3  Bos.  6c  P.  129,  is  one  of  another 
class  of  cases,  which  decides  that  where  the  occupation  can  be  con- 
sidered as  that  of  the  crown  for  public  purposes,  it  is  not  ratable.    Here 
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the  case  shows  that  there  is  really  a  beneficial  occupation  by  the 
principal  in  accordance  with  the  cases  already  referred  to.  The  cases 
of  The  Queen  v.  Ponsonby,  3Q.B.  Rep.  14,  and  The  Queen  v.  Shee, 
4  Q.  B.  Rep.  2,  proceeded  on  the  ground  that  the  property  belonged 
to  the  crown.  In  the  second  place,  there  is  only  a  particular  class 
of  persons  benefited  by  the  institution. 

[Lord  Campbell,  C.  J.     But  is  not  that  class  one  which  is  edu- 
cated for  the* benefit  of  the  whole  kingdom?] 

That  does  not  appear  to  be  the  case.  The  Governors  of  the  Poor 
of  Bristol  v.  Wait,  5  Ad.  &  E.  1,  shows  that  such  a  ground  of  exemp- 
tion is  strictly  looked  at.  But,  at  all  events,  the  principal  is  ratable 
for  so  much  of  the  building  as  he  occupies  jfcrsonally.  The  Xing'  v. 
Field,  5  Term  Rep.  587,  may  be  relied  on  by  the  appellant,  but  there 
the  person  rated  was  not  the  occupier,  but  merely  the  servant  of  the 
society,  and  that  case  falls  within  the  principle  that  there  was  no 
*  person  who  occupied  beneficially.  A  question  was  raised  at  the  ses- 
sions whether  the  principal  has  more  accommodation  than  is  neces- 
sary for  the  discharge  of  his  duty.  On  this  the  finding  is  substantially 
that  he  has.  It  is  stated  in  the  case  that  the  house  is  not  more  than 
sufficient  for  the  residence  of  a  person  in  his  station,  with  his  family, 
but  that  it  is  more  than  sufficient  for  the  mere  discharge  of  his  indi- 
vidual duties;  and  the  sessions  find  that  he  has  a  beneficial  occupation 
of  such  parts  of  the  house  as  are  not  required  for  the  discharge  of 
such  duties ;  unless  this  court  should  think  that,  being  required  by  the 
nature  of  his  office  to  reside  by  night  and  by  day  on  the  premises, 
"  a  sufficient  provision  for  the  accommodation  of  his  family  ought, 
within  the  meaning  of  the  decided  cases,  to  be  considered  as  a  non- 
beneficial  occupation."  The  meaning  of  this  must  be,  that  the  ac- 
commodation is  more  than  enough  for  a  single  man  filling  the  office, 
but  if  he  is  a  married  man,  and  obliged  to  sleep,  on  the  premises,  ha 
requires  as  much  as  he  has.  There  is  no  regulation  requiring  him  to 
be  a  married  man,  and  if  there  were,  the  parties  could  not  by  it  deprive 
the  parish  of  so  much  contribution  to  its  rates.  The  leading  case  on 
this  part  of  the  subject  is  The  King  v.  Terrott,  3  East,  506,  where  the 
court  looked  to  see  whether  the  premises  occupied  were  ultra  what 
was  required  far  the  discharge  of  a  public  duty. 

[Lord  Campbell,  C.  J.  It  cannot  depend  upon  whether  the  ac- 
commodation is  not  greater  than  is  suitable  to  the  station  and  dignity 
of  the  party,  otherwise  a  rector  would  not  be  ratable  for  his  rectory 
or  a  bishop  for  his  palace.] 

In  that  view,  the  sessions  have  found  that  the  principal  has  a  bene- 
ficial occupation  beyond  what  is  strictly  necessary  for  the  discharge 
of  his  duties. 

Bodkin  and  Ballarkint,  contr&.  Several  of  the  cases  referred  to 
have  no  bearing  on  the  present  question.  If  the  ground  of  exemption 
were  that  this  is  a  charitable  institution,  Regina  v.  Sterry  would  be 
a  conclusive  answer.  What  the  appellant  contends  for  is,  that  the 
occupation  is  one  by  the  crown,  for  public  purposes,  and  the  principal 
is  merely  the  servant  of  the  crown.  It  is  not  meant  to  contest  in  any 
vol.  xviii.  28 
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way  the  principle  of  the  cases  as  to  an  occupation  for  charitable  pur- 
poses. The  King-  v.  Terrott  points  out  what  may  be  considered  a 
beneficial  occupation  not  essential  for  the  purposes  of  public  duty, 
and,  therefore,  ratable.  It  is  expressly  found  here  that  occupation  by 
the  principal  was  necessary  to  the  performance  of  his  public  duties ; 
and  the  question  then  arises,  is  there  any  excess  as  regards  the  extent 
of  his  occupation,  having  regard  to  the  nature  and  objects  of  the 
institution  ?  7  &  8  Vict.  c.  37.  The  case  of  Regina  v.  Shee  is  not 
distinguishable. 

[Lord  Campbell,  C.  J.  How  do  you  distinguish  this  from  the 
case  of  an  inn  o£  court,  or  college,  which  is  not  extra-parochial  ?] 

They  are  private  insertions,  and  in  the  occupation  of  the  servants 
of  private  societies.  Here  the  crown  is  in  possession  by  its  servants. 
In  Regina  v.  Shepherd,  1  Q.R  Rep.  170,  a  garden  attached  to  a 
house  of  correction  was  held  not  ratable  though  used  by  the  governor 
and  his  family.  They  referred  also  to  The  Justices  of  Bedfordshire 
v.  The  Overseers  of  St.  Paul>  21  Law  J.  Rep.  (n.  s.)  M.  C.  228 ;  s.  c. 
14  Eng.  Rep.  424. 

Cur.  adv.  vult. 

The  judgment  of  the  court l  was  delivered  by 

Lord  Campbell,  C.  J.  In  this  case  we  are  called  upon  to  say 
"  whether  the  premises  are  liable  to  be  assessed  to  the  relief  of  the 
poor."  It  was  hardly  contended  on  the  part  of  the  appellant,  that  if 
this  "  Normal  and  Modern  School  for  the  training  of  Masters  of 
Schools  for  Pauper  and  Criminal  Children "  had  been  established 
and  conducted  by  a  society  of  public-spirited  individuals,  from  their 
own  funds,  the  rate  would  not  have  been  lawful.  In  support  of  the 
rate,  the  decision  of. this  court  in  Regina  v.  Sterry  and  Regina  v.  The 
Baptist  Missionary  Society  (of  which  we  entirely  approve)  would 
have  been  decisive.  We  have  here  a  house  and  land,  producing 
profit  and  beneficially  occupied.  The  institution  is  not  of  such  a 
charitable  nature  as  to  bring  it  within  the  class  of  cases  beginning 
with  Rex  v.  Waldo,  Cald.  S.  C.  358;  and  although  the  purposes 
may  be  of  a  public  and  very  laudable  character,  this  consideration 
alone  will  not  exempt  corporeal  hereditaments  from  liability  to  be 
assessed  to  the  relief  of  the  poor,  even  where  the  furtherance  of  edu- 
cation and  religion  is  in  view,  for  there  is  no  power  as  yet  conferred 
on  an  individual  to  compel  the  rate-payers  of  the  parish  in  which  he 
wishes  to  found  such  an  institution  to  contribute  to  it  against  their 
inclination.     It  might  have  been  well  if  the  dedication  of  real  pro* 

1>erty  to  purely  charitable  purposes  had  not  exempted  it  from  ratabi- 
ity,  and  if  the  trustees  of  the  charity  had  taken  it  subject  to  its  former 
burdens,  instead  of  the  founder  being  munificent  at  the  cost  of  others. 
This  appears  to  have  been  considered  as  law  in  the  time  of  Lord 
Holt,  who  says  that  "  Hospital  lands  are  chargeable  to  the  poor  as 
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well  as  others ;  for  no  man,  by  appropriating  his  lands  to  an  hospital, 
can  discharge  or  exempt  them  from  taxes  to  which  they  were  sub* 
ject  before,  and  throw  a  greater  burden  upon  their  neighbors." 
Anonymous,  2  Salk.  527.  At  present,  we  think  it  must  be  taken  as 
settled,  that  a  house  or  land  applied  to  purely  charitable  purposes,  in 
the  common  acceptation  of  that  term,  and  occupied  only  by  the 
objects  of  the  charity,  or  in  furtherance  of  the  charitable  purpose, 
without  profit  being  derived  from  it  to  any  one,  is  exempted  from 
ratability. 

But  if  the  land  and  houses  produce  profit  which  is  not  entirely  so 
applied,  the  occupiers  are  ratable,  although  they  apply  it  to  purposes 
beneficial  to  the  public,  unless  the  benefit  is  enjoyed  by  all  who  con* 
tribute  to  the  poor-rate,  and  by  them  exclusively.  Neither  the  sta- 
tute 43  Eliz.  c  2,  nor  any  subsequent  statute  gives  any  exemption 
from  ratability  under  such  circumstances,  and  we  cannot  confer  upon 
a  rate-payer  the  power  of  increasing  the  contribution  of  his  fellow 
rate-payers,  and  multiplying  the  probable  number  of  paupers  to  be 
maintained  by  the  parish,  however  disinterested  and  laudable  his  ob- 
ject may  be  in  seeking  to  benefit  the  community* 

The  counsel  for  the  appellant  relied  entirely  on  the  fact  that  this 
institution  is  established  by  the  government  of  the  country,  contend- 
ing that  Regina  v.  Shee  is  an  express  authority  to  prove  that  on  this 
ground  the  premises  in  question  are  entirely  exempted  from  ratability. 
There  may  be  some  difficulty  in  reconciling-  this  case  with  Rex  v. 
Terrott  and  Regina  v.  Ponsonby^  when  we  consider  the  statement 
that,  from  the  use  of  the  exhibition  rooms,  the  Royal  Academy  de- 
rived a  revenue  of  5,0002.  a  year,  part  of  which  was  employed  in 
allowances  to  travelling  students,  in  pensions  to  members  of  the  soci- 
ety who  may  be  in  want,  and  their  widows,  in  an  annual  dinner  to 
the  members  of  the  academy  and  to  persons  in  elevated  situations, 
of  high  rank,  distinguished  talents,  or  known  patrons  of  the  arts,  who 
attend  as  guests  on  these  occasions ;  and  that  after  paymeift  of  the 
various  expenses  above-mentioned  out  of  the  receipts  of  the  society, 
there  has  been  usually  a  surplus  of  variable  amount,  sometimes  con* 
siderable,  at  other  times  small,  which  is  Applied  towards  the  increase 
of  the  stock  belonging  to  the  society  invested  in  the  names  of  trus- 
tees in  trust  for  the  general  purposes  of  the  institution.  But  assum- 
ing this  case  to  be  well  decided,  we  are  of  opinion  that  material  dif- 
ferences are  to  be  found  between  it  and  the  case  of  the  bar.  There 
considerable  stress  was  laid  upon  the  apartments  rated  being  part  of 
the  hereditary  domains  of  the  crown,  and  it  was  said  by  Lord  Den- 
man  in  delivering  the  judgment  of  the  court,  "  That  the  appellants 
may  well  be  considered  as  the  ministers  or  agents  of  the  crown  for 
furthering  objects  for  which  property  of  the  crown  is  employed." 
Great  weight  likewise  appears  to  have  beeti  given  to  the  manner  in 
which  King  George  the  Third  founded  the  Royal  Academy,  and  the 
honorable  obligation  supposed  to  be  cast  upon  the  crown  to  make  up 
any  deficiency  that  might  arise  in  its  funds.  "  At  the  commencement 
'  of  the  society"  says  Lord  Denman,  "  the  king  supplied  the  deficiency 
in  their  funds  out  of  the  privy  purse ;  and  even  now  if  the  profits 
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from  the  annual  exhibition  should  fail,  and  the  sums  which  the  provi- 
dence of  the  society  has  invested  in  the  funds  be  expended,  the  society 
must  probably  fau,  unless  sustained  by  the  bounty  of  the  crown." 
None  of  these  facts  or  observations  are  applicable  to  the  "  Normal 
and  Model  School,"  established  in  the  parish  of  Twickenham  on 
premises  purchased  by  Mr.  K.  Shuttleworth  "  on  behalf  of  the  lords 
of  her  majesty's  council  on  education,  and  for  the  purposes  of  public 
education,"  the  expense  being  defrayed  by  a  vote  of  the  House  of 
Commons,  "  upon  trust  to  permit  the  said  premises  and  the  profits 
thereof  to  be  applied  to  such  uses  and  purposes  as  the  lords  of  the 
committee  of  council  on  education,  or  one  of  her  Majesty's  principal 
secretaries  of  state,  in  their  default,  shall  from  time  to  time  direct  and 
appoint" 

Other  and  still  more  important  differences  present  themselves  as  we 
proceed.  "  The  pasturage  of  a  portion  of  the  land  is  let,  and  the 
proceeds  carried  towards  the  expenses  of  the  establishment."  If 
the  whole  property  purchased  had  been  let,  there  can  be,  no  doubt 
that  the  whole  would  have  been  ratable,  although  the  rent  might  all 
be  applied  to  the  purposes  of  the  institution. 

u  A  sum  of  302.  per  annum  is  to  be  paid  by  the  students ;  and  can- 
didates are  not  to  be  admitted  unless  they  can  show  reasonable 
grounds  for  believing  that  they  will  be  able  to  meet  the  payments  as 
they  become  due."  A  similar  payment  in  Regina  v.  Sterryl  of  12/. 
per  annum  by  or  on  behalf  of  each  scholar,  was  considered  sufficient 
to  distinguish  that  case  from  those  cases  of  occupation  for  charitable 
purposes,  which  have  been  considered  not  ratable  as  not  beneficial. 
"  This  sum,"  says  Lord  Denman,  "  it  is  true,  is  not  adequate  to  the 
expense,  and  in  a  popular  sense  does  not  make  the  occupation  of  the 
premises  beneficial,  t.  e.  gainful,  but  still  it  is  a  revenue  which  the 
building  produces ;  and  actual  gain  on  a  balance  of  profit  and  loss  is 
not  needful ;  it  is  enough  if  a  revenue  is  produced." 

Furttfer,  there  is  a  school  on  the  premises  for  elementary  instruction, 
attended  by  children,  who  are  required  to  pay  to  the  appellant  a 
weekly  sum  for  their  education,  and  who  are  allowed  to  purchase 
books  from  him. 

We  do  not  consider  it  necessary  to  advert  particularly  to  the  portion 
of  the  house  occupied  by  the  appellant  and  his  family,  as  we  have 
come  to  the  conclusion  that  the  premises  generally  are  liable  to  be 
assessed  to  the  relief  of  the  poor.  We  can  discover  for  this  purpose 
no  substantial  difference  between  the  "  Normal  and  Model  School," 
and  any  other  educational  establishment  where  cheap  education  is 
offered  from  the  bounty  of  the  founder. 

The  funds  which  mainly  contribute  to  the  support  of  the  establish- 
ment are  supplied  out  of  the  public  revenue ;  but  this  fact  seems  to 
us  to  afford  no  reason  for\>ur  putting  a  construction  upon  the  statute 
of  Elizabeth  contrary  to  its  natural  meaning,  prejudicial  to  the  rate- 
payers in  the  parish,  and  unauthorized  by  any  prior  decision.  Poor- 
rate  continuing  to  be  paid  in  respect  of  these  premises  as  hitherto, 
no  serious  obstacle  can  be  presented  to  the  successful  progress  of  this 
laudable  institution ;  any  deficiency  in  its  funds  from  this  payment 
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will  no  doubt  be  made  good  —  parliament  showing  itself  just  as  well 
as  generous. 
For  these  reasons  we  give 

Judgment  for  the  Respondents. 


Williams  and  another  v.  Evans.1 

April  21, 1853. 

Will)  Construction  of  —  Revocation  by  Codicil  —  Subsequent  incon- 

sistent  Disposition. 

A  testator,  by  his  will,  gave  and  devised  "all  and  every  my  shares,  parts,  and  proportions 
of  and  in  the  tithes  yearly  arising,  growing,  and  renewing  within  the  parish  of  L.,  and  the 
tithable  places  thereof,  save  and  except,  &c.,  to  hold  the  same,  with  the  appurtenances," 
to  his  nephew  for  life,  subject  to  the  proviso  that,  if  at  any  time  during  his  lite  he  received 
from  or  by  means  of  any  ecclesiastical  living  or  preferment  an  annual  income  of  400/.,  the 
said  devise  should  cease  and  determine,  and  the  shares,  parts,  and  proportions  of  the  said 
tithes  go  and  be  possessed  in  like  manner  by  a  brother  of  the  testator  for  life,  and  "  then 
and  after  the  expiration  thereof  to  the  several  provisions  and  uses  herein  expressed  and 
contained  of  and  concerning  my  real  estate."  In  a  subsequent  part  of  the  will,  the  testa- 
tor gave  and  devised  "  all  my  real  estate  of  what  nature  or  kind  soever  and  wheresoever 
situate,  subject  to  the  payment  of  my  just  debts,  &c.,  in  aid  of  my  personal  estate  as  afore- 
said," to  several  persons  successively  in  strict  settlement.  He  farther  bequeathed  to  his 
wife  500/.,  to  be  paid  within  twelve  calendar  months  after  his  decease,  upon  condition  of 
her  binding  herself  to  receive  500/.  yearly  in  lieu  of  taking  possession  of  the  hereditaments 
settled  upon  her  by  way  of  jointure ;  and  "  all  the  rest  and  residue  of  his  personal  estates 
and  effects  of  what  nature  or  kind  soever,"  he  gave  and  bequeathed  to  his  niece. 

The  testator  made  four  codicils  to  his  will.  By  the  first  three  he  revoked  some  of  the  lega- 
cies in  the  will  and  gave  others,  and  altered  the  disposition  in  his  will  in  so  far  as  to  place 
the  name  of  one  of  nis  nephews  before  that  of  another,  and  this  for  all  estates,  real  and 
personal,  possessed  by  him  in  his  own  right.  Bv  the  fourth  codicil,  aftev  providing  for  the 
payment  of  certain  annuities,  he  gave  and  devised  all  his  real  estates  or  what  nature  or 
kind  soever,  subject  to  the  charge  thereinafter  contained,  to  the  defendant,  in  strict  settle- 
ment; and  on  failure,  &c,  then  he  gave  and  devised  all  his  said  real  estates  in  such  man- 
ner as  in  that  behalf  mentioned  in  his  said  will,  declaring  it  to  be  his  will  that  the  devises 
thereinbefore  made  should  take  effect  in  precedence  to  the  devises  of  his  real  estates  in  his 
said  will,  and  that  every  person  who  should  become  entitled  in  possession  to  his  real 
estates  by  virtue  of  the  devises  thereby  made  should,  within  twelve  calendar  months,  obtain 
the  proper  license  to  use  the  surname  of  Evans,  &c. :  — 

Eddy  that  the  gift  of  the  tithes  made  by  the  will  remained  unrevoked,  there  being  nothing 
to  show  that  it  was  the  intention  of  the  testator  to  use  the  words  "real  estates"  in  the 
fourth  codicil  in  a  different  sense  from  that  in  which  they  were  used  in  the  will. 

Under  an  order  of  Coleridge,  J.,  the  following  case  was  stated  for 
the  opinion  of  this  court 

Herbert  Evans,  late  of  Highmead,  in  the  county  of  Cardigan,  Esq., 
deceased,  was  at  the  date  and  execution  of  his  last  will  and  testa- 
ment, hereinafter  stated,  and  thenceforth  continued  and  was  at  the 
time  of  his  death,  seised  to  him  and  his  heirs  for  an  estate  of  inheri- 
tance in  fee-simple  of  and  in  the  tithes,  part  or  proportions  of  tithes. 


*  22  Law  J.  Rep.  (n.  b.)  Q.  B.  241 ;  1  EL  &  BL  727. 
28# 
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mentioned  in  his  said  will  to  be  thereby  devised ;  and  of  and  in  cer- 
tain corporeal  hereditaments  of  great  value,  consisting  of  a  mansion- 
house  and  demesne  land,  called  Highmead,  situate  within  the  same 
parish  of  Llanwenog,  and  of  other  messuages,  lands,  and  tenements 
situate  in  the  counties  of  Carmarthen,  Cardigan,  and  Pembroke.  The 
said  testator  duly  made  and  published  his  last  will  and  testament  in 
writing,  and  the  several  codicils  thereto  hereinafter  stated,  and  the 
said  will  and  codicils  were  respectively  executed  and  attested  in  such 
manner  as  required  by  law  for  passing  freehold  estates  by  devise. 
The  material  parts  of  the  will  \frere  as  follows :  "  I  direct  all  my  just 
debts,  funeral  and  testamentary  expenses  to  be  fully  paid  and  satis- 
fied  out  of  my  personal  estate  not  hereinafter  specifically  bequeathed ; 
and  I  hereby  charge  and  make  chargeable  all  my  real  estate  with  the 
payment  of  such  just  debts  and  expenses  in  aid  only  of  such  personal 
estate.  I  give  and  bequeathe  to  my  illegitimate  son,  William  Jones 
Evans,  now,  &c.,  1,500/.,  to  be  paid  him,  together  with  the  interest 
for  the  same  after  the  rate  of  5/.  per  cent  per  annum,  within  the 
period  of  twelve  months  next  after  my  decease,  without  any  deduction 
thereout  whatsoever,  for  his  own  sole  and  separate  use,  benefit  and 
disposal,  and  this  sum  of  1,500/.,  I  hereby  charge  upon  my  freehold 
farm  called  Lechwedd-y-cum,  situate  in  the  parish  of  Llanwenog  and 
county  of  Cardigan,  &c.  I  give  and  bequeathe  unto  my  illegitimate 
son,  W.  Jones  Evans,  aforesaid,  his  executors,  administrators,  and 
assigns,  the  sum  of  1,500/.,  upon  trust  that  he  and  they  do  and  shall, 
within  twelve  months  next  after  my -decease,  lay  out  the  same  in  sums 
of  300/.  each,  in  purchasing  annuities  for  the  respective  lives  of  the 
five  daughters  of  my  sister  Anna  Margaretta  Griffies  Williams,  late 
of,  &c.,  deceased,  to  be  paid  to  them  respectively  during  their  respec- 
tive lives,  to  and  for  their  use  and  benefit,  separate  and  apart  from 
their  several  and  respective  present  and  future  husbands.  1  give  and 
devise  unto  \he  Rev.  David  Herbert  Thackeray  Griffies  Williams, 
fifth  son  of  my  said  sister  A.  M.  G.  Williams,  and  his  assigns,  all  and 
every  my  shares,  parts,  and  proportions  of  and  in  the  tithes  yearly 
arising,  growing,  and  renewing  within  the  said  parish  of  Llanwenog, 
and  the  tithable  places  thereof,  save  and  except  the  tithes  yearly 
arising,  renewing,  and  increasing  in,  upon  and  from  the  demesne  lands 
and  hereditaments  called  Highmead ;  to  hold  the  same  with  the  ap- 
purtenances unto  and  to  the  use  of  the  said  D.  JHL  T.  G.  Williams 
and  his  assigns  for  and  during  his  natural  life,  but  subject  to  the  pro- 
viso next  hereinafter  contained,  (that  is  to  say,)  that  if  at  any  time 
during  his  life  the  said  D.  H.  T.  G.  Williams  shall  or  may  have,  or 
receive  from,  or  by  means  of  any  ecclesiastical  living  or  preferment, 
an  annual  income,  sum  or  sums  of  money  amounting  (altogether  and 
clear  of  all  payments  and  deductions  whatsoever)  to  the  sum  of  400/., 
then  and  from  thenceforth  the  said  last  mentioned  devise  to  him  and 
his  assigns  shall  cease  and  determine,  and  my  said  shares,  parts,  and 
proportions  of  and  in  the  said  tithes  shall  go  and  be  possessed  in  like 
manner  by  his  brother  Watkin  Lewis  Grimes  Williams,  a  captain  in 
the  East  India  Company's  service,  for  the  period  of  his  life  only ;  then 
and  after  the  expiration  thereof  to  the  several  provisions  and  uses 
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herein  expressed  and  contained  of  and  concerning  my  real  estate.    I 
do  hereby  will  and  direct,  and  for  that  purpose  bequeathe  all  and  every 
the  pictures,  books,  plate,  furniture,  and  effects,  of  or  usually  in  or 
about.my  mansion-house  at  Highmead  aforesaid,  shall  be  considered 
as  or  in  the  nature  of  heir-looms,  and  pass  with  my  said  house  in  the 
same  manner  as  if  they  were  land,  or  other  real  property,  appurtenant 
or  appendant  thereto,  and  shall  accordingly  continue  annexed  to  my 
said  mansion-house,  as  long  as  the  law  will  permit,  and  be  inherited 
and  enjoyed  by  the  several  persons  who  shall  succeed  to  my  real 
estate  under  or  by  virtue  of  the  limitations  of  this  my  will,  for  so  they 
passed  to  me.     And  I  hereby  devise  and  direct  that  proper  inven- 
tories shall  immediately  after  my  decease  be  made  and  taken  by  my 
executrix,  hereinafter  named,  of  all  the  said  pictures,  books,  plate, 
furniture,  and  efFects*o  bequeathed  as  heir-looms  as  aforesaid,  and 
signed  by  hen  and  a  true  and  attested  copy  thereof  be  deposited  with 
the  writings  and  title-deeds  concerning  my  real  estates,  for  the  better 
information  of  the  person  or  persons  who  shall  from  time  to  time  suc- 
ceed thereto.     I  give  and  devise  all  my  real  estate,  of  what  nature  or 
kind  soever  and  wheresoever  situate,  subject  to  the  payment  of  my 
just  debts,  funeral  and  testamentary  expenses  in  aid  o£  my  personal 
estate  as  aforesaid,  unto  and  to  the  use  of  my  niece  Mary  Ann  Eliza- 
beth Evans,  daughter  of  my  late  brother  Watkin  Evans,  a  captain  in 
the  royal  navy,  and  her  assigns  for  and  during  her  lift;  and  after  the 
determination  of  that  estate  by  any  means  in  her  lifetime,  to  the  use 
of  the  said  W.  Jones  Evans  and  the  Rev.  W.  Jones  of  Pautllyn,  in 
the  parish  of  Llanbither,  minister  of  the  gospel,  and  their  heirs,  during 
the  life  of  the  said  M.  A.  Evans,. in  trust  for  her  and  her  assigns,  ana 
to  support  the  contingent  uses  hereinafter  limited,  and  after  her  de- 
cease to  the  use  of  her  first  and  other  sons  and  the  heirs  of  his  and 
their  bodies,  according  to  priority  of  birth,  and  for  default  of  such 
issue  to  the  use  of  my  nephew  W.  L.  G.  Williams,  fourth  son  of  my 
late  sister  A.  M.  G.  Williams,  and  his  assigns,  for  and  during  his  life ; 
and  after  the  determination  of  that  estate  by  any  means  in  his  life- 
time, to  the  use  of  the  said  W.  J.  Evans  and  the  said  Rev.  William 
Jones  and  their  heirs  during  the  lifetime  of  the'  said  W.  L.  G.  Wil- 
liams, in  trust  for  him  and  his  assigns  and  to  support  the  contingent 
uses  hereinafter  limited,  and  after  the  decease  of  my  said  last  mentioned 
nephew,  to  the  use  of  his  first  and  other  sons,  and  the  heirs  of  his  and 
their  bodies,  according  to  the  priority  of  birth,  and  for  default  of  such 
issue  to  the  use  of  Herbert  Vaughan,  son  of  my  late  nephew  Lieut.- 
CoL  Edward  Vaughan,  eldest  son  of  Jane  Vaughan  Lloyd,  of  Pyl- 
Iwyd,  in  the  county  of  Cardigan,  and  his  assigns,  for  and  during  his 
life ;  and  after  the  determination  of  that  estate  by  any  means  in  his 
lifetime,  to  the  use  of  the  said  W.  J.  Evans  and  the  said  Rev.  W. 
Jones  and  their  heirs  during  the  lifetime  of  the  said  H.  Vaughan,  in 
trust  for  him  and  his  assigns,  and  to  support  the  contingent  uses  here 
inafter  limited ;  and  after  his  decease,  to  the  use  of  his  first  and  other 
sons,  and  the  heirs  of  his  and  their  respective  bodies,  according  to 
priority  of  birth ;  and  for  default  of  such  issue,  to  the  use  of  Herbert 
Kice,  youngest  son  of  Walter  Rice,  of  Llurfory  Brain,  in  the  county 
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of  Carmarthen,  Esq.,  and  his  assigns,  for  and  daring  his  life ;  and  after 
the  determination  of  that  estate  by  any  means  in  his  lifetime,  to  the 
use  of  the  said  W.  J.  Evans  and  the  Rev.  W.  Jones  and  their  heirs 
daring  the  lifetime  of  the  said  H.  Bice,  in  trust  for  him  and  ljia  as- 
signs, and  to  support  the  contingent  uses  thereinafter  limited ;  and 
after  his  decease,  to  the  use  of  his  first  and  other  sons,  and  the  heirs 
of  his  and  their  respective  bodies,  according  to  priority  of  birth ;  and 
for  .default  of  such  issue  to  the  use  of  his  said  illegitimate  son,  W.  J. 
Evans,  his  heirs  and  assigns  for  ever." 

The  testator  then  gave  and  bequeathed  unto  his  wife,  E.  Evans, 
the  sum  of  500/.,  to  be  paid  to  her,  her  executors,  administrators,  or 
assigns,  by  his  executrix  thereinafter  named,  'within  twelve  calendar 
months  next  after  his  decease,  without  interest,  upon  condition  that 
she  should  by  some  instrument  in  writing  bindfcherself  to  receive  an 
annual  sum  of  500/.  in  lieu  of  herself  taking  possession  of  the  here- 
ditaments settled  upon  her  by  way  of  jointure,  by  the  settlement 
made  upon  their  marriage,  or  afterwards,  for  so  long  a  time  as  the 
said  annuity  of  500L  should  be  regularly  paid  to  her  by  half  yearly 
payments,  and  then  proceeded :  and  all  the  rest  and  residue  of  my 
personal  estates  and  effects,  of  what  nature  or  kind  soever,  I  give  and 
bequeathe  unto  my  said  niece  M .  A-  E.  Evans,  &c 

The  said  testator  made  a  codicil  to  his  will,  bearing  date  the  11th 
of  April,  1835,4>ut  the  same  contained  only  a  gift  of  a  legacy  of 
500/.  to  his  nephew,  the  above  named  plaintiff  W.  L.  G.  Williams. 

The  said  testator  made  a  second  codicil  to  his  will,  bearing  date 
the  9th  of  October,  1838,  by  which  he  gave  a  further  legacy  of  500i 
tb  his  wife,  the  said  Elizabeth  Evaqs,  and  for  her  life  only,  certain 
land  and  premises  called  Highmead,  in  the  county  of  Cardigan,  to 
have  and  to  hold  the  above  houses,  premises,  and  lands  for  the  term 
of  her  natural  life,  provided  she  should  reside  in  the  house  of  High- 
mead  six  calendar  months  in  the  year;  but  should  the  said  Elizabeth 
Evans  not  be  able  to  make  it  convenient  to  reside  in  the  said  house 
for  six  months  in  the  year,  then  the  premises  above  described,  to- 
gether with  the  lands  and  appurtenances  and  furniture,  were  to  be 
dealt  with  according  to  the  provisions  laid  down  in  his  last  will. 
The  codicil  then  revoked  some  and  gave  divers  other  pecuniary  lega- 
cies, and  then  proceeded  as  follows :  —  "  And  whereas  in  my  last  will 
I  have  placed  my  nephew  W.  L.  G.  Williams  the  first  in  the  entail 
in  my  estates  real  and  personal,  after  his  cousin  M.  A.  E.  Davies  and 
her  heirs  male ;  and  after  the  name  in  my  will  aforesaid  of  W.  G.  L. 
Williams  so  in  entail  placed,  I  have  named  H.  Vaughan,  youngest 
son  of  the  late  Lieut-Col.  Vaughan,  who  died  at  the  Cape  of  Good 
Hope ;  and  after  the  said  H.  Vaughan  I  have  named  in  the  said  en- 
tail H.  Rice,  the  youngest  son  of  my  sister  M.  A.  Bice;  I  hereby 
alter  and  change  the  disposition  in  my  will  in  so  far  that  the  name 
of  my  nephew,  the  Rev.  D.  H.  T.  G.  Williams  shall  come  in  and  be 
in  force  in  my  will  next  to  the  name  of  his  brother  W.  L.  G.  Wil- 
liams, and  this  for  all  estates,  real  and  personal,  possessed  by  me  in 
my  own  right,  the  estates  settled  upon  his  children  by  my  father  not 
being  introduced  into  the  account" 
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The  said  testator  also  made  a  third  codicil,  bearing  date  the  19th 
of  November,  1839,  which  revoked  the  legacy  left  to  the  said  Griffith 
Jenkins,  Esq.,  and  his  appointment  as  trustee,  and  gave  the  legacy  of 
200/.  to  his  nephew  the  Rev.  D.  H.  T.  G.  Williams,  and  appointed 
'  him,  in  conjunction  with  his  illegitimate  son  W.  J.  Evans,  to  be  the 
trustees  and  executors  to  his  last  will  aforesaid,  and  to  this  codicil 
and  all  other  codicils  previously  made ;  and  the  said  testator  thereby 
gave  divers  pecuniary  legacies,  and  declared  all  the  estates  left  and 
disposed  of  by  his  will  to  be  so  left  with  impeachment  for  waste 
against  every  one  in  possession  of  the  same  in  due  succession,  &c. 

The  said  testator  also  made  a  fourth  codicil,  bearing  date  the  2d 
of  May,  1842,  by  which  he  gave  to  the  Rev.  D.  H.  T«  G.  Williams 
and  W.  J.  Evans  the  sum  of  1,500/.,  upon  trust  to  lay  out  and  invest 
the  same  equally,  in  the  purchase  of  an  irredeemable  annuity  for  each 
of  the  five  daughters  of  his  sister  A.  M.  G.  Williams,  deceased,  who 
should  be  living  at  his  decease,  during  their  respective  lives,  for  their 
sole  and  separate  use.  The  testator  also  gave  all  his  messuage,  tene- 
ment, and  lands  called  Maers-y-gaer,  otherwise  Davey-gaer,  situate  in 
the  parish  of  Llanbither,  in  the  said  county  of  Carmarthen,  to  the 
intent  that  A.  Evans,  the  mother  of  S.  Davies,  who  was  the  wife  of 
J.  Davies,  of  Maers-y-gaer,  otherwise  Davy-gaer  aforesaid,  might 
during  her  life  receive  out  of  the  rents  and  profits  thereof,  an  annuity 
or  yearly  sum  of  8/.,  payable  half  yearly ;  and  that  after  the  decease 
of  the  said  A.  Evans,  the  said  S.  Davies  might  during  her  life  receive 
out  of  the  rents  and  profits  of  his  said  messuages,  tenements,  and 
lands,  a  like  annuity  or  yearly  sum  of. 8/.,  payable  half  yearly;  and 
subject  to  the  said  several  annuities  and  to  the  remedies  for  recovery 
thereof,  he  gave  and  devised  the  said  hereditaments  to  the  uses  here- 
inafter declared-  of  and  concerning  his  real  estates.  He  gave  and 
devised  all  his  real  estates,  of  what  nature  or  kind  soever,  as  to  his 
freehold  farms  called  Rhydybout  and  Capel  Iago,  subject  to  the 
charge  thereinafter  contained,  unto  H.  Davies,  son  of  his  niece  M.  A. 
E.  Davies,  wife  of  Delme  Seymour  Davies,  Esq.,  a  lieutenant  in  the 
Scots  Fusileer  Guards,  for  his  life,  with  remainder  on  determination 
of  his  estate  in  his  lifetime,  to  his  executors  and  administrators  for 
bis  life,  upon  trust  to  preserve  the  contingent  remainders  thereinafter 
limited,  but  to  permit  him  to  receive  the  rents  and  profits,  with  re- 
mainder to  the  first,  second  and  every  other  subsequent  son  of  the 
said  H.  Davies  successively,  according  to  seniority,  in  fee-simple,  so 
that  the  estate  of  such  first,  second,  or  subsequent  son  should  in  the 
event  of  his  death  under  twenty-one  without  male  issue,  be  divested 
and  go  to  his  brother.  But  if  there  should  be  no  son  of  the  said  H. 
Davies,  or  none  who  should  attain  the  age  of  twenty-one  years,  or 
die  under  that  age  leaving  issue  male  living  at  his  death,  then  he 
gave  and  devised  all  his  said  real  estates,  subject  as  aforesaid,  to  every 
son  of  his  said  niece  M.  A.  E.  Davies,  and  his  issue  male  in  succes- 
sion, so  that  every  elder  son  and  his  issue  male  be  preferred  to  every 
younger  son  and  his  issue  male,  and  so  that  every  such  son  might 
take  an  estate  for  his  life  with  remainder  to  his  first  and  every  subse- 
quent son  successively,  according  to  seniority  in  tail  male ;  and  on 
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failure  of  such  issue,  then  he  gave  and  devised  all  his  said  real  estates 
in  such  manner  as  is  in  that  behalf  mentioned  in  his  said  will,  thereby 
declaring  it  to  be  his  will  that  the  devises  thereinbefore  made  should 
take  effect  in  precedence  to  the  devises  of  his  real  estates  contained 
in  his  said  will ;  and  he  thereby  directed  that  every  person  who  should 
become  entitled  in  possession  to  his  real  estates  by  virtue  of  the  de- 
vises thereby  made,  should  within  eighteen  calendar  months  after  he 
should  have  become  so  entitled,  endeavor  to  obtain  an  act  of  parlia- 
ment or  license  from  the  crown,  authorizing  such  person  to  assume 
and  use  the  surname  of  Evans,  either  alone  or  in  addition  to  his  usual 
surname,  &a  After  some  other  gifts,  the  said  testator  thereby  con- 
firmed to  the  said  W.  Jones  Evans,  his  executors,  administrators,  and 
assigns,  all  devises  and  gifts  by  his  said  will  and  codicils  to  him 
made.  He  desired  that  all  his  debts,  annuities,  and  legacies,  save 
and  except  the  annuities  thereby  given  to  the  said  A.  Evans  and 
S.  Davies,  should  be  paid  in  the  first  place  out  of  any  moneys  he 
might  die  possessed  of  invested  in  the  3/.  per  cent  per  annum  consoli- 
dated annuities,  as  far  as  they  will  extend,  and  he  charged  all  his  said 
freehold  farms  called. Rhydy-bout  and  Capel  Iago,  situate  in  the  said 
parish  of  Llanbither  in  the  said  county  of  Carmarthen,  with  the  pay- 
ment of  all  such  debts,  annuities,  and  legacies,  in  aid  of  the  moneys 
he  might  die  possessed  of  and  invested  as  aforesaid.  And,  lastly, 
he  appointed  the  said  D.  H.  T.  G.  Williams  and  W.  J.  Evans  resi- 
duary legatees  and  executors  of  his  will  and  the  codicil  thereto. 

The  said  testator  died  on  or  about  the  7th  of  March,  1843,  without 
having  in  anywise  altered  or  revoked  his  said  will,  save  so  far  as  the 
same  might  have  been  revoked  or  altered  by  the  said  codicils,  or  some 
or  one  of  the  said  codicils,  and  without  having  in  anywise  altered 
or  revoked  the  said  codicils,  or  any  of  them,  save  so  far  as  any  or 
either  of  the  said  codicils,  of  prior  date,  may  have  been  altered  or 
revoked  by  some  or  one  of  the  said  codicils  of  subsequent  date.  The 
above-named  plaintiffs  are  the  same  persons  as  are  respectively  named 
in  the  said  will  and  codicils  of  the  said  testator.  The  above-named 
defendant  is  the  person  named  Herbert  Davies  in  the  said  fourth  codi- 
cil to  the  will  of  the  said  testator,  and  which  codicil  bears  date  the 
2d  of  May,  1842,  and  the  said  H.  Davies  has,  by  her  Majesty's  royal 
license,  assumed  the  surname  Evans  in  addition  to  his  other  names, 
and  also  the  arms  of  the  said  testator's  late  father,  H.  Evans.  The 
aforesaid  tithes,  or  rent  charges,  sought  to  be  recovered  in  this  action 
under  the  devise  or  gift  in  the  said  testator's  said  will  of  "  all  and 
every  his  shares,  parts,  and  proportions  of  and  in  the  tithes  yearly 
arising,  growing,  and  renewing  within  the  said  parish  of  Llanwenog 
and  tithable  places  thereof,  (save  and  except  the  tithes  yearly  arising, 
renewing,  and  increasing  in,  upon,  and  from  the  demesne  lands  and 
hereditaments  called  Highmead).',  were  all  the  tithes,  or  parts  or 
shares  of  tithes,  or  rent  charges  in  lieu  of  tithes,  of  or  to  which  the 
said  testator  was  seised  or  entitled,  except  such  as  issued  out  of  the 
demesne  lands  of  the  said  testator  called  Highmead.  The  above- 
1  named  defendant  entered  into  the  possession  or  receipt  of  the  said 
tithes  or  rent  charges,  in  lieu  of  tithes,  which  are  sought  to  be  recov- 
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ered  in  this  action,  and  claimed  to  be  entitled  to  and  to  hold  the  same 
for  his  own  use  and  benefit,  under  the  said  fourth  codicil  to  the  said 
testator's  will,  together  with  all  the  rents  and  profits  of  the  said 
testator's  mansion  house  and  demesne  lands  at  Highmead  aforesaid, 
and  other  his  corporeal  real  estates  in  the  counties  of  Carmarthen, 
Cardigan,  and  Pembroke.  The  above-named  plaintiffs  contend  that 
the  gift  or  devise  in  the  said  testator's  said  wfil  contained  of  the 
tithes  or  rent  charges  in  lieu  .of  tithes  sought  to  be  recovered  in  this 
action,  is  not  revoked,  postponed,  or  altered  by  the  said  testator's  said 
fourth  codicil,  or  otherwise,  and  that  they,  or  one  of  them,  are  entitled 
to  the  possession  or  receipt  of  the  said  tithes  or  rent  charges  in  lieu 
of  tithes. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plain- 
tiffs, or  either  of  them,  were  or  was  entitled  at  law  to  an  estate  for 
their  or  his  lives  or  life,  or  for  any  other  estate  in'  possession  in  the 
said  tithes  or  rent  charges  in  lieu  of  tithes,  sought  to  be  recovered  in 
the  action,  or  to  the  perception  or  receipt  thereof. 

Crowder,  (Oreen  with  him,)  (Jan.  25,)  argued  on  behalf  of  the 
plaintiffs ;  and  referred  to  Evans  v.  Evans,  17  Sim.  86 ;  Hearle  v. 
Hicks,  1  CI.  &  F.  20 ;  and  Sugden's  Law  of  Property,  214. 

Sir  F.  Kelly,  (Bovill  with  him,)  for  the  defendant,  referred  to 
1  Jarm.  on  Wills,  158. 

Our.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by,1  — 

Lord  Campbell,  C.  J.  We  have  taken  time  deliberately  to  con- 
sider this  case,  out  of  respect  for  the  opinion  of  the  late  Vice-Chan- 
cellor Shadwell,  as  reported  in  17  Sim.  98 — "That  it  is  perfectly 
plain  that  the  gift  of  the  tithes  made  by  the  will  to  David  and  Watkin 
Williams,  in  succession,  is  revoked  by  the  devise  in  the  last  codicil." 
After  carefully  looking  at  the  will  and  codicils,  and  referring  to  the 
authorities  relied  upon  in  the  argument,  we  feel  ourselves  obliged  to 
adhere  to  the  contrary  opinion,  that  the  gift  of  the  tithes  in  question 
to  the  plaintiffs  remains  unrevoked,  and  that  they  are  entitled  to  our 
judgment 

Their  right  to  life-estates  in  succession  under  the  will  being  clear 
and  yndisputed,  it  lies  on  the  defendant  to  show  clearly  that  the 
devise  in  their  favor  in  the  will  has  been  revoked.  There  is  no  express 
revocation,  and  reliance  can  only  be  placed  upon  a  subsequent  incon- 
sistent disposition  by  codicil  of  the  previously  devised  property.  The 
leading  case  upon  this  subject  is  Hearle  v.  Hicks,  in  which  it  was 
decided  that  a  life-estate,  clearly  given  by  a  will  to  a  testator's  wife, 
in  a  portion  of  his  real  estate  which  was  copyhold,  was  not  revoked 
by  a  codicil  by  which  he  revoked  several  of  the  dispositions  in  his 

1  liord  Campbell,  C.  J.,  Colebidgk  J.,  Wightmak,  J.,  and  Ckompton,  J. 
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will  of  all  his  freehold,  copyhold,  and  personal  estate  and  effects,  ©f 
all  and  every  kind  and  description  ;  and  in  the  place  of  such  devise, 
disposition,  and  bequest,  he  devised  and  bequeathed  all  and  every 
his  freehold,  copyhold,  and  personal  estate  and  effects,  of  every  kind 
and  description  whatever,  and  wheresoever  situated,  unto  his  daughter, 
and  afterwards  to  his  grandson.  Chief  Justice  Tinda],  in  that  case, 
delivering  the  opinion  of  the  judges  on  which  the  house  of  lords 
acted,  said,  "  The  general  principle  upon  which  their  opinion  pro- 
ceeded, might  be  stated  thus :  —  The  testator  does,  by  his  will,  show 
a  clear  and  manifest  intention  to  devise  the  estate  in  question  to  his 
wife  for  her  widowhood.  If  such  devise  in  the  will  is  clear,  it  is 
incumbent  on  those  who  contend  it  is  not  to  take  effect  by  reason  of 
a  revocation  in  the  codicil,  to  show  that  the  intention  to  revoke  is 
equally  clear  and  free  frorh  doubt  as  the  original  intention  to  devise ; 
for  if  there  is  only  a  reasonable  doubt  whether  the  clause  of  revoca- 
tion was  intended  to  include  the  particular  devise,  then  such  devise 
ought,  undoubtedly,  to  stand.  Whether,  therefore,  this  devise  was 
revoked  must  be  determined,  not  by  any  express  words  to  that  effect, 
but  by  the  consideration  whether,  upon  the  construction  of  the  codicil, 
the  devise  and  disposition  therein  contained  must,  of  necessity,  be 
held  inconsistent  with  the  devise  to  the  wife.  The  Vice-Chancellor 
declared  that  he  concurred  in  this  general  doctrine,  although  the  case 
of  Hearle  v.  Hicksy  he  thought,  bears  upon  the  face  of  it  essential 
marks  of  difference  from  the  present  case. 

In  the  present  case,  the  supposed  inconsistency  is  in  the  fourth 
codicil,  by  which  the  testator  devises  all  his  real  estates,  of  what 
nature  or  kind  soever,  unto  Herbert  Davies  (the  now  defendant)  in 
strict  settlement ;  and  on  failure  of  such  issue,  he  devises  all  his  said 
real  estates  in  such  manner  as  is  in  that  behalf  mentioned  in  his  said 
will,  declaring  it  to  be  his  will  that  the  devises  hereinbefore  made 
shall  take  effect  in  precedence  to  the  devises  of  his  real  estates  con- 
tained in  his  said  will.  Are  the  tithes  devised  by  the  will  for  life  to 
the  plaintiffs,  clearly  meant  by  the  testator  to  be  included  in  the  real 
estates  which  he  devises  by  the  fourth  codicil,  in  strict  settlement  to 
the  defendant  ?  If  this  was  his  intention,  the  fourth  codicil  amounts 
to  a  revocation,  as  contended  for  by  the  defendant  But,  although 
real  estates  may  unquestionably  include  tithes,  and  primd  facie  would 
do  so,  we  are  to  see  in  what  sense  the  testator  uses  the  words  in  the 
will  and  in  the  codicil.  Now,  it  is  admitted  here  that  the  words  in 
the  will  did  not  include  the  tithes,  for  in  the  will  the  testator  calls 
tithes  "  tithes,"  and  every  kind  of  real  property  except  tithes  "  real 
estate."  Why  should  it  be  supposed  that  he  uses  "  real  estates  "  in 
a  different  sense  in  the  codicil  ?  This  is  not  in  the  slightest  degree 
necessary  for  effecting  his  purpose,  to  substitute  the  afterborn  son  of 
his  neice  for  his  neice,  respecting  the  inheritance  of  his  real  estates. 
She  was  to  have  taken  the  real  estates,  minus  the  life-interest  in  the 
tithes  given  to  the  plaintiff  in  succession,  and  the  manifest  intention 
of  the  fourth  codicil  is  that  her  son  should  do  the  same.  The  birth 
of  the  son  was  a  sufficient  reason  for  altering  this  disposition,  but 
nothing  had  occurred  as  a  reason  for  altering  the  disposition  respect- 
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ing  the  tithes.  The  testator  expressly  declares  his  object  to  be  that 
the  devises  made  by  the  fourth  codicil  shall  take  effect  in  precedence 
to  the  devises  of  his  real  estates  contained  in  his  will.  The  alteration 
was  only  to  apply  to  what  he  called  his  "  real  estates,"  exclusive  of 
the  interest  in  the  tithes  given  by  the  will  to  the  plaintiffs,  and  in  all 
other  respects  his  will  was  to  have  its  full  operation.  Under  these 
circumstances,  we  think  that  the  defendant  has  entirely  failed  in 
showing  a  revocation ;  and  that  the  plaintiffs  take  the  same  interest 
as  if  the  fourth  codicil  had  never  been  executed.  We  come  to  this 
conclusion,  on  the  same  principle  which  guided  us  in  the  late  case  of 
Doe  d.  Evers  v.  Ward,  21  Law  J.  Rep.  (n.  s.)  Q.  B.  145,  s.  c.  9  Eng. 
Rep.  418,  that  a  revocation  by  subsequent  codicil,  whether  by  express 
words  of  revocation  or  by  devise  inconsistent  with  the  former  devise, 
shall  operate  so  far  only  as  is  necessary  to  effectuate  the  intention  of 
the  testator. 

Judgment  for  the  plaintiffs. 


Rbgina  v.  Dendy  and  another.1 

April  27, 1853. 

Mandamus  —  Pleading  —  Immaterial  Traverse  —  Issue  too  Large. 

Mandamus  to  the  lord  and  steward  of  the  manor  of  C,  to  admit  E.  H.  P.,  upon  payment  of 
the  usual  fines  and  fees,  to  certain  copyhold  estates  which  were  alleged  in  the  writ  to  haye 
descended  to  the  said  E.  BL  P.,  as  the  heiress  at  law  of  S.  T.,  deceased,  who  was  her  ma- 
ternal uncle  and  the  person  last  seised.  The  return  alleged  that  the  said  copyhold  estates 
did  not  descend  to  the  said  E.  &  P-.  a*  the  heiress  of  S.  T.,  and  that  the  said  E.  H.  P. 
was  a  stranger  in  blood  to  the  said  S.  T.,  and  not  entitled  to  the  said  estates,  whereof  the 
said  S.  T.  died  so  seised.  Pleas,  first,  that  the  said  estates  did  descend  to  the  said  E.  H.  P., 
as  the  heiress  at  law  of  the  said1  S.  T. ;  secondly,  that  the  said  E.  H.  P.  was  not  a  stranger 

'  in  blood  to  the  said  8.  T.  as  alleged;  thirdly,  that  E.  H.  P.  was,  on  the  death  of  S.  T, 
entitled  to  the  said  estates,  whereof  S.  T.  died  so  seised :  — 

Held,  upon  demurrer  to  the  second  plea,  that  it  was  to  be  considered  as  a  distinct  and  single 
plea,  and  that  it  traversed  an  immaterial  allegation  in  the  return,  and  was  therefore  bad. 
And, 

Per  Erlb,  J.,  that  one  plea,  traversing  the  whole  of  the  allegation  in  the  return  would  have 
been  good. 

Per  Crompton,  J,  that  the  rule  of  pleading,  which  admitted  or  the  whole  of  an  allegation 
being  put  in  issue,  though  too  much  had  been  alleged,  did  not  apply. 

Manpamus  to  the  lord  of  the  manor  of  Charlton,  in  the  county  of 
Middlesex,  and  his  steward  of  the  said  manor.  The  writ,  amongst 
other  matters,  recited  that  at  a  court  holden  for  the  said  manor,  on 
the  5th  of  February,  1839,  one  Samuel  Tull,  Esq.,  the  maternal  uncle 
of  one  Elizabeth  Halford  Payne,  was  admitted  tenant  to  all  that  plot 
or  parcel  of  copyhold  land  or  ground  situate  in  Charlton  Field,  within 


*  22  Law  J.  Rep.  (h.  s.)  Q.  B.  247 ;  1  EL  &  BL  829. 
vol.  xviii.  29 
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the  3aid  manor,  containing,  &c,  to  hold  the  same,  with  the  appurte- 
nances, unto  the  said  S.  Tull,  his  heirs  and  assigns  for  ever,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor ;  ard  that 
the  said  S.  Tull  departed  this  life,  on  or  about  the  10th  of  July,  A.  D. 
1851,  seised  of  the  said  copyhold  estates  and  hereditaments,  and  intes- 
tate as  to  the  same,  and  without  leaving  any  issue,  and  that,  there- 
upon, the  said  copyhold  estates  and  hereditaments  descended  and 
came  to  the  said  E.  H.  Payne,  as  the  heiress  at  law,  and  heiress 
according  to  the  custom  of  the  said  manor  of  the  said  S.  Tull,  and 
that  she,  the  said  E.  H.  Payne,  having  become  entitled  to  an  estate 
of  inheritance  of  and  in  such  last  mentioned  estates  and  heredita- 
ments, from  and  immediately  after  the  death  of  the  said  S.  Tull,  did, 
on  or  about  the  1st  of  October,  1851,  tender  and  offer  to  pay  to  the 
said  lord  of  the  said  manor  such  sum  or  sums  of  money  as  he  would, 
as  such  lord,  be  entitled  to  as  aforesaid  on  her  admission  to  the  said 
several  estates  and  hereditaments,  of  which  the  said  S.  Tull  so  died 
seised  as  aforesaid*  and  that  she,  the  said  E.  H.  Payne,  did,  on  the 
day  and  year  last  aforesaid,  tender  and  offer  to  perform  such  duties, 
customs,  suits,  and  services,  as  should,  in  that  behalf,  become  due  and 
owing  from  her,  according  to  the  custom  of  the  said  manor,  and  that 
thereupon  she,  <he  said  R  H.  Payne,  did  then  and  there  require  the 
said  lord  of  the  said  manor  to  admit  her  tenant  of  the  said  last  men- 
tioned copyhold  estates  and  hereditaments,  according  to  the  custom 
of  the  said  manor,  but  that  the  said  lord  and  the  said  steward  of  the 
said  manor  refused  to  admit  the  said  E.  H.  Payne  to  the  said  last 
mentioned  copyhold  estates  and  hereditaments,  &c.  The  writ  then 
commanded  the  said  lord  and  steward  of  the  said  manor  to  call  a 
court  of  the  said  manor,  if  necessary,  and  admit  or  cause  to  be  ad- 
mitted the  said  E.  H.  Payne  to  the  said  copyhold  hereditaments,  upon 
payment  by  her  of  the  usual  fines  and  fee^  according  to  the  custom 
of  the  said  manor,  &c. 

Return.  That,  although  the  said  manor  was  and  is  an  ancient 
manor,  and  although  one  S.  Tull  was  admitted  tenant  of  the  said 
copyhold  estates  and  hereditaments,  and  although  such  copyhold 
estates  in  the  said  manor  are  descendible,  and  have  descended  from 
ancestors  to  heirs  as  of  the  hereditary  right  of  the  tenants  of  the 
said  manor,  respectively  held  of  the  lord  of  the  said  manor  for  the 
time  being,  by  the  rod  and  by  copy  of  court  roll,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  and  although  the 
lord  of  the  said  manor  for  the  time  being  ought  to  admit  the  person 
entitled  to  such  copyhold  estate  and  hereditaments,  to  be  the  tenant 
thereof,  according  to  the  custom  of  the  said  manor,  and  although  the 
said  S.  Tull  departed  this  life  on  or  about  the  10th  of  July,  1851, 
seised  of  the  said  copyhold  estates  and  hereditaments,  yet  that  the 
said  copyhold  estates  and  hereditaments  whereof  the  said  S.  Tull 
died  so  seised  did  not,  upon  the  death  of  the  said  S.  Tull,  descend  or 
come  to  the  said  E.  H.  Payne,  as  the  heiress  at  law*  and  heiress 
according  to  the  custom  of  the  said  manor  of  the  said  S.  Tull,  and 
that  the  said  E.  H.  Payne  is  a  stranger  in  blood  to  the  said  S.  Tull, 
and  is  not  and  never  was  entitled  to  the  said  estates  and  heredita- 
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ments  whereof  the  said  S.  Tull  died  so  seised,  or  any  of  them  or  any 
estate  therein. 

Pleas.  First,  that  the  said  copyhold  estates  and  hereditaments 
whereof  the  said  8.  Tall  died  so  seised,  as  in  the  said  writ  mentioned, 
did,  and  each  and  every  of  them  did,  upon  the  death  of  the  said 
S.  Tall,  descend  and  come  to  the  said  E.  H.  Payne,  as  the  heiress  at 
law  and  heiress  according  to  the  custom  of  the  said  manor  of  the 
said  S.  Tull,  as  in  the  said  writ  is  alleged ;  conclusion  to  the  country. 
Secondly,  that  the  said  E.  H.  Payne  was  not,  nor  is,  a  stranger  in 
blood  to  the  said  S.  Tull,  as  in  the  said  return  to  the  said  writ  is 
alleged;  conclusion  to  the  country.  Thirdly,  that  the  saidE.  H.  Payne 
was,  on  the  death  of  the  said  S.  Tull,  entitled  to  the  said  estates  and 
hereditaments  whereof  the  said  S.  Tull  died  so  seised ;  conclusion  to 
the  country. 

Replication,  joining  issue  on  the  first  and  third  pleas ;  and  to  the 
second  plea,  demurrer  and  joinder  in  demurrer.  The  material  points 
were,  that  the  second  plea  raised  too  large  an  issue,  and  an  immate- 
rial issue  as  to  whether  E.  H.  Payne  was  or  was  not  a  stranger  in 
blood  to  S.  Tull,  the  question  between  the  parties  being,  not  whe- 
ther she  was  somehow  related  to  S.  Tull,  but  whether  she  was  the 
heiress  at  law,  and  according  to  the  custom  of  the  said  manor. 

T.  Jones,  in  support  of  the  demurrer.  The  second  plea  is  bad.  It 
calls  upon  the  defendant  to  prove  too  much,  and  more  than  is  neces- 
sary to  support  the  writ.  It  also  raises  an  immaterial  issue.  The 
material  question  raised  by  the  return  is,  whether  or  not  E.  H.  Payne 
is  the  heiress  of  S.  Tull.  The  allegation  that  she  is  a  stranger  in 
blood  is  distinct  and  perfectly  immaterial,  and  the  issue  raised  by  the 
plea  would  not  decide  the  real  question  one  way  or  the  other. 

Ogle,  contra.  The  question  is,  whether  or  not  the  allegation  tra- 
versed is  a  material  one.  If  E.  H.  Payne  is  the  heiress  at  law  of 
S.  Tull,  she  cannot  be  a  stranger ;  and  if  the  allegation  had  not  been 
traversed,  the  prosecutor  might  have  been  told  at  the  trial  that  she 
had  upon  the  pleading  admitted  herself  out  of  court  Cowlishaw 
v.  Cheslyn,  1  Cr.  &  J.  48.  The  defendant  having  made  this  addi- 
tional allegation  in  the  return,  the  prosecutor  was  at  liberty  to  take 
issue  upon  it,  and  the  defendant  cannot  now  object  that  it  is  an 
immaterial  allegation.  Reynolds  v.  Blackburn,  7  Ad.  &  E.  161.  A 
party  is  at  liberty  to  traverse  matter  on  the  record  to  the  extent  to 
which  it  is  alleged,  though  it  need  not  have  been  alleged  to  that 
extent,  and  such  traverse  cannot  be  considered  too  large.  This  is  the 
rule  laid  down  in  Goram  v.  Sweeting,  2  Wms.  Saund.  205,  andgin 
Stephen  on  Pleading,  275,  4th  edit.,  and  it  applies  here.  He  also 
referred  to  Lush  v.  Russell,  5  Exch.  Rep.  203. 

Jones,  in  reply.  The  rule  of  pleading  referred  to  is  not  disputed, 
but  it  does  not  apply  to  the  present  case.  To  make  the  allegation 
material,  and  the  traverse  good,  the  issue  must  have  been  decisive  of 
the  case.     Smith  v.  Lovell,  10  Com.  B.  Rep.  6 ;  s.  c.  1  Eng.  Rep.  374, 
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is  a  strong  authority  to  show  that  the  plea  is  bad,  as  raising  too  large 
an  issue. 

Erle,  J.1  I  am  of  opinion  that  the  return  ought  to  be  considered 
with  reference  to  what  is  the  material  part  of  the  writ  Now,  if  we 
look  at  the  writ,  the  allegations  are  that  the  person  last  seised  was 
the  maternal  uncle  of  E.  H.  Payne,  and  that  the  copyhold  estates 
descended  to  her  as  heiress  at  law*  The  material  part  of  that  alle- 
gation is,  that  the  applicant  is  heiress.  The  return  is,  that  the  appli- 
cant is  not  the  heiress,  and  not  only  that,  but  that  she  was  a  stranger 
,  in  blood  to  the  person  last  seised.  The  material  part  of  the  return  is 
the  denial  that  she  was  the  heiress.  I  think  a  plea  traversing  the 
whole  of  that  allegation  would  have  been  a  justifiable  form  of  plead- 
ing. But  the  pleading  two  separate  pleas,  raising  two  distinct  issues, 
as  here,  seems  to  me  as  regards  the  second  plea  to  be  raising  an  imma- 
terial issue  upon  this  record,  by  putting  in  issue  that  which,  by  itself, 
is  an  immaterial  part  of  the  return.  Therefore,  so  far  as  my  judg- 
ment is  of  any  avail,  I  feel  bound  to  say  that  this  plea  raises  an 
immaterial  issue,  and  that  our  judgment  must,  therefore,  be  for  the 
defendants. 

Crompton,  J.  I  am  of  the  same  opinion.  We  must  consider  this 
plea  as  if  it  stood  by  itself;  each  plea  must  be  such  an  answer  to  the 
return  as  to  show  that  the  prosecutor  is  entitled  to  a  peremptory  man- 
damus. This  plea  would  not  be  decisive  of  the  question.  Either  way 
it  leaves  the  real  question,  whether  she  was  heiress  or  not,  quite 
undecided.  What  judgment  should  we  give  for  Mr.  Ogle's  client? 
We  could  only  say  that  this  plea  strikes  out  so  much  of  the  return  as 
alleges  that  she  is  a  stranger  in  blood,  and  we  should  be  awarding  a 
peremptory  mandamus,  in  contradiction  of  the  return,  which  alleges 
that  she  is  not  heiress,  and  then  upon  a  writ  of  error  our  judgment 
might  be  made  a  ground  for  setting  the  whole  proceeding  aside. 
Then  it  is  said,  the  effect  of  not  traversing  would  be  to  admit  this 
fact  That  clearly  is  not  so.  The  rule  of  law  is,  that  what  you  can 
traverse,  you  admit  by  pleading  over ;  but  if  it  is  not  traversable, 
there  is  no  admission  upon  the  record.  Then,  further,  it  is  said,  that 
if  a  party  puts  too  much  on  the  record,  the  other  party  may  avail 
himself  of  it  and  take  issue  on  the  whole.  I  take  it  there  is  no  such 
general  rule  of  law ;  if  a  party  in  alleging  material  matter,  alleges,  as 

Eart  of  that  matter,  too  much ;  as  where  an  allegation  of  a  seisin  for 
fe  would  have  done,  and  he  alleges  a  seisin  in  fee,  he  must  prove  that, 
and  the  other  party  may  traverse  that  as  large  as  it  is  alleged.  Here 
thjf  matter  was  not  necessary  to  be  alleged  in  any  shape,  and  cannot, 
therefore,  be  traversed.  I  apprehend  the  prosecutor  will  be  quite  safe 
on  the  trial,  but  we  cannot  give  any  judgment  other  than  that  the  plea 
is  bad. 


1  Lord  Campbell,  C.  J.,  and  Wightmax,  J.,  had  left  the  court  during  the  argu 
vent 
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Lord  Campbell,  C.  J.  (who  had  returned  into  court  at  the  close 
of  the  argument.)  Having  heard  the  opinions  expressed  by  my 
learned  brothers,  I  may  add  that  I  entirely  concur  with  them. 

Judgment  for  the  defendant 


More  wood  and  another  v.  Pollok  and  others.1 

April  22, 1853. 

Ship  and  Shipping— Liability  of  Ship-owner — Loss  occasioned  by 
Fire  —  Loading  by  means  of  Lighter  —  26  Oeo.  3,  c.  86,  s.  2. 

'fhe  26  Geo.  3,  c  86,  t.  2,  limiting  the  responsibility  of  shipowners  for  a  lass  occasioned  by 
fire,  does  not  extend  to  the  case  of  a  fire  happening!  on  board  a  lighter,  employed  in  carry- 
ing goods  from  the  shore  to  be  loaded  on  board  a  snip. 

Declaration  alleging  the  delivery  of  cotton  to  the  defendants,  the  owners  of  the  ship  B.,  at 
the  town  of  M.,  to  be  safely  carried,  conveyed  to,  and  shipped  on  board  of  the  said  ship, 
and  carried  and  conveyed  in  the  said  ship  to  L.,  and  thero  delivered  to  the  plaintiffs,  &&, 
and  although  the  defendants  received  the  said  cotton  to  be  carried,  Ac.,  and  had  delivered 
a  small  part  of  the  said  cotton  at  L.,  yet,  &c.,  they  did  not  safely  carry  and  convey  on 
board  the  said  ship  the  residue  of  the  said  cotton,  &c,  but,  by  and  through  the  carelessness 
and  negligence  or  the  defendants  and  their  servants,  the  said  residue  while  the  same  was 
on  board  of  a  lighter  for  the  purpose  of  being  shipped  on  board  the  said  ship,  and  before 
the  same  was  shipped,  was  destroyed  by  fire.  Jrlea,  that  the  said  lighter  was  a  vessel 
necessarily  and  properly,  and  according  to  the  custom  of  the  port  of  M.,  used  for  carrying 
the  cotton  from  the  land  to  the  ship,  &c ;  that  the  said  carelessness,  Ac,  was  solely  the 
negligence,  &c.,  of  the  defendants'  servants,  in  the  absence  of  the  defendants,  and  of  which 
the  defendants  were  guilty,  if  at  all,  merely  as  the  masters  of  and  responsible  for  such 
servants,  and  not  otherwise ;  and  that  the  said  residue  was  consumed  bv  the  said  fire 
in  the  declaration  mentioned,  and  was  not  lost  by  or  through  any  other  cause  what- 
ever, &c.:  — 

Held,  upon  demurrer,  that  as  the  cotton,  at  the  time  of  the  fire,  was  not  pa  board  the  ship  of 
which  the  defendants  were  the  owners,  they  were  liable  for  the  loss ;  and  that  the  plea, 
therefore,  was  no  answer  to  the  action. 

Declaration  that  the  defendants,  before  and  on  the  34th  of  April, 
1852,  were  the  owners  of  a  certain  vessel  called  the  Barbara,  then  lying 
at  anchor  at  the  port  of  Mdbile,  in  the  United  States  of  America, 
and  bound  on  a  certain  voyage  at  and  irom  the  port  of  Mobile  afore- 
said to  Liverpool,  in  the  county  of  Lancaster,  of  which  vessel  one 
James  Houston  then  was  master,  and  thereupon  one  William  A. 
Dawson,  at  the  town  of  Mobile,  in  the  said  United  States  of  America, 
delivered  to  the  defendants  on  account  of  the  plaintiffs,  and  the  de- 
fendants then  accepted  and  received  a  quantity  of  cotton  of  great 
value,  to  be  by  the  defendants  safely  carried  and  conveyed  to  and 
shipped  on  board  of  the  said  vessel  called  the  Barbara,  and  carried 
and  conveyed  in  the  said  vessel  to  Liverpool  aforesaid,  and  there  to 


i  22  Law  J.  Bep.  (w.  s.)  Q.  B.  250;  1  Common  Law  Rep.  78. 
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be  delivered  to  the  plaintiffs,  the  dangers  of  the  seas  only  excepted, 
for  certain  freight  and  reward  payable  by  the  plaintiffs  to  the  defend- 
ants in  that  behalf;  and  although  the  defendants,  so  being  owners  of 
the  vessel  called  the  Barbara,  received  the  said  cotton  to  be  safely 
conveyed  to  and  shipped  by  them  on  board  the  said  vessel,  and  to  be 
carried  and  delivered  as  aforesaid,  and  have  delivered 'a  small  part  of 
the  said  cotton  at  Liverpool  aforesaid,  yet  the  defendants,  not  regard- 
ing their  duty  in  that  behalf,  did  not  safely  carry  and  convey  to  the 
said  vessel  and  ship  on  board  thereof  the  said  residue  of  the  said  cot- 
ton, nor  safely  convey  the  said  residue  therein,  nor  deliver  the  same  to 
the  plaintiffs  at  Liverpool  aforesaid,  although  the  defendants  were  not 
prevented  from  so  doing  by  the  dangers  of  the  seas,  but  on  the  con- 
trary, by  and  through  the  mere  carelessness,  negligence,  misconduct, 
and  default  of  the  defendants  and  their  servants,  the  said  residue  of 
the  said  cotton,  while  the  same  was  on  board  of  a  certain  lighter  for 
the  purpose  of  being  conveyed  to  and  shipped  on  board  of  the  said 
vessel  called  the  Barbara,  and  before  the  same  was  shipped  on  board 
of  the  said  vessel,  was  destroyed  by  fire,  and  thereby  became  wholly 
lost  to  the  plaintiffs,  to  the  plaintiffs'  damage,  &c. 

The  defendants  pleaded,  secondly,  that  before  and  at  the  time  of 
the  delivery  to,  and  acceptance  and  receipt  by  the  defendants  of  the 
said  cotton,  the  plaintiffs  and  the  defendants  were  all  subjects  of  our 
lady  the  Queen,  resident  and  domiciled  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  which  is  called  Great  Britain, 
and  that  the  said  lighter  was  a  vessel  necessarily  and  properly,  and 
according  to  the  custom  of  the  said  port  of  Mobile,  used  for  the  car- 
rying of  the  said  cotton  over  the  water  from  the  land  to  the  said  ship ; 
and  the  defendants  say,  that  the  said  carelessness,  negligence,  miscon- 
duct, and  default  in  the  declaration  mentioned,  if  any  such  there  was, 
was  committed  by  the  said  servants  in  the  absence  of  the  defend- 
ants, and  of  every  of  them,  and  without  the  license,  consent,  or  privity 
of  the  defendants,  or  any  of  them ;  and  that  the  carelessness,  negli- 
gence, misconduct,  and  default  with  which  the  defendants  are  charged 
is  solely  the  said  supposed  negligence,  carelessness,  misconduct,  and 
default  of  their  said  servants,  and  of  which  they,  the  defendants,  were 
guilty,  if  at  all,  merely  as  being  the  masters  of  and  responsible  for 
such  servants,  and  not  otherwise ;  that  the  said  residue  was  consumed 
by  the  said  fire  in  the  declaration  mentioned,  and  so  lost,  and  was  not 
lost  by,  from,  or  though  any  other  cause  whatever ;  that  they  were 
not  prevented  by  anj  other  cause  or  matter,  but  solely  by  the  said 
loss  so  occasioned  as  aforesaid  from  carrying  and  conveying  and  deli- 
vering the  said  residue  according  to  the  said  terms  on  which  the  said 
cotton  was  delivered  to  and  received  by  the  defendants  as  in  the  decla- 
ration mentioned ;  that  by  reason  of  the  premises  and  by  force  of  the 
statute  in  such  case  made  and  provided,  they  are  not  liable  to  the 
claim  of  the  plaintiffs. 

Demurrer  and  joinder  in  demurrer. 

The  plaintiffs'  points  were,  that  the  facts  stated  in  the  plea  afforded 
no  defence  to  the  action,  and  the  defendants  were  not  protected  by 
statute  from  liability  to  the  claim.     That  the  26  Geo.  3,  c.  86,  did  not 
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apply  to  the  case  stated  in  the  pleadings ;  nor  did  any  statute,  limiting 
the  responsibility  of  ship-owners,  take  away  the  defendants'  liability* 
The  defendants'  points  were,  that  the  26  Geo.  3,  c.  86,  was  made 
to  protect  ship-owners  for  reasons  of  public  policy,  and  should  be  con- 
strued liberally ;  and  a  lighter  necessarily  used  for  putting  goods  on 
board  the  ship  should  be  considered  part  of  the  ship,  just  as  much  as 
the  ship's  own  boats,  and  other  furniture  and  tackle. 

W.  L.  Jones,  for  the  plaintiff.  This  is  not  a  case  coming  within  the 
protection  of  the  stat  26  Geo.  3,  c.  86,  s.  2,1  and  the  plea  is  no  answer 
to  the  plaintiffs'  claim.  The  lighter  was  employed  for  the  purposes 
of  the  voyage  on  which  the  goods  were  contracted  to  be  conveyed* 
But  it  cannot  be  considered  as  appurtenant  to  the  ship  Barbara,  so 
as  to  relieve  the  defendants  from  responsibility  under  that  statute. 
Gale  v.  Laurie,  7  Dowl.  &  By.  711.  In  Hunter  v.  M'Gown,l  Bligh, 
580,  which  was  an  action  against  the  owner  of  a  gabbert,  a  species 
of  lighter,  the  Lord  Chancellor,  in  delivering  the  judgment  of  the 
House  of  Lords  says,  "  I  have  looked  anxiously  into  the  acts  of  par- 
liament on  this  subject,  and  I  have  the  assistance  (though  not  of  all 
the  judges)  of  the  Chief  Justice  of  the  King's  Bench,  who  happens 
in  the  course  of  his  practice,  to  be  particularly  conversant  with  the 
meaning  of  this  act  of  parliament  relating  to  ships  and  vessels,  and 
I  have  no  hesitation  in  saying  that  I  am  of  opinion  that  the  act  of 
the  26  Geo.  3,  c  86,  relates  only  to  ships  and  vessels  usually  occupied 
in  sea  voyages,  and  that  it  is  not  an  act  which  gives  protection  in 
case  of  small  craft,  lighters,  and  boats,  and  so  on,  concerned  in  inland 
navigation." 

[  Wightman,  J.  On  the  other  side  it  will  be  said,  that  the  lighter  is 
to  be  considered  as  a,  part  of  the  ship.] 

The  master  of  the  ship  has  no  control  over  the  management  of  the 
lighter  on  its  passage  to  the  ship,  and  the  liability  of  the  underwriters 
under  a  policy  of  insurance  would  not  extend  to  risks  in  the  lighter. 
It  is  not  within  the  policy  of  the  act  to  afford  this  protection.  He 
referred  also  to  the  7  Geo.  2,  c.  15,  and  the  3  &4  Will.  4,  c.  52. 

BramweU,  contra.  The  26  Geo.  3,  c.  86,  s.  2,  is  to  be  construed 
liberally.  The  intention  of  the  legislature  was  to  give  protection 
generally  to  the  owners  of  ships,  and  it  would  be  strange  if  the  pro- 
tection given  was  held  not  to  apply  to  what  happens  during  the  act 
of  loading.  It  cannot  make  any  difference  that  the  goods  are  on 
board  a  lighter  in  the  course  of  being  loaded,  when  the  ship  is 
obliged  to  lie  at  a  distance  from  the  land.  For  that  purpose  the 
lighter  must  be  considered  as  a  part  of  the  ship.     The  53  Geo.  3,  c. 


1  Section  2.  "  And  be  it  farther  enacted  by  the  authority  aforesaid,  that  no  owner  or 
owners  of  any  ship  or  vessel  shall  be  subject  or  liable  to  answer  for  or  make  good,  to 
any  one  or  more  person  or  persons  any  loss  or  damage  which  may  happen  to  any  goods 
or  merchandise  whatsoever,  which  from  and  after  the  1st  of  September,  1786,  shall  be 
shipped,  taken  in,  or  put  on  board  any  such  ship  or  vessel,  by  reason  or  means  of  any 
fire  happening  to  or  on  board  the  said  ship  or  vessel*" 
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159,  a.  5,  meets  the  case  of  Hwnter  v.*  M  Gown,  and  provides  expressly 
that  the  protection  given  by  that  act  shall  not  extend  to  the  owners 
of  lighters  used  on  inland  navigation ;  and  from  that  it  may  be 
argued,  that  the  general  words  of  the  act  in  question  may  be  token 
to  apply  to  lighters  otherwise  employed. 

[Crompton,  J.  You  are  trying  to  make  it  a  separate  voyage  from 
the  shore  to  the  Barbara.] 

The  whole  duty  of  taking  the  goods  from  the  shore  at  Mobile  to 
Liverpool  was  cast  upon  the  owners  of  the  ship,  and  the  means  of 
getting  the  goods  on  board  must  be  considered  as  included  in  the 
voyage.  Either  the  lighter  is  a  part  of  the  ship,  or  the  carrying  to 
the  ship  is  a  separate  voyage  within  the  act  Another  objection  is, 
that  the  declaration  rather  shows  *that  the  contract  was  made  with 
Dawsop,  and  not  the  plaintiffs. 

[Wightman,  J.  It  is  the  ordinary  case  of  the  delivery  of  goods  to 
a  carrier,  and  an  action  by  the  consignee  of  the  goods. 

Lord  Campbell,  C.  J.  Dawson,  as  agent  for  the  plaintiffs,  deli- 
vers the  goods  to  the  defendants  to  be- carried.] 

Jones  was  not  heard  in  reply. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  plea  is  bad.  The 
defendants  are  clearly  liable  at  common  law,  and  unless  the  plea 
amounts  to  a  justification  under  an  act  of  parliament,  they  remain 
liable.  The  act  under  which  the  plea  is  pleaded  is  the  26  Geo.  3,  c 
86,  s.  2,  and  we  are  to  see  whether  that  section  extends  to  the  facts 
as  they  now  appear  upon  the  record.  We  can  only  consider  what 
the  legislature  has  enacted,  and  not  what  it  ought  to  have  enacted. 
The  declaration  alleges  a  delivery  of  the  goods  at  the  town  of  Mobile 
to  the  defendants,  for  the  purpose  of  being  carried  to  Liverpool  and 
there  delivered ;  and  that  by  the  negligence  of  the  defendants  a  part 
of  the  goods  only  was  delivered,  the  rest  being  lost ;  and  it  must  now 
be  taken  that  the  loss  was  occasioned  by  the  negligence  of  the  per- 
sons who  were  in  the  lighter  at  the  time,  the  lighter  not  being  the 
property  of  the  defendants.  It  seems  to  me  these  facts  do  not  bring 
the  case  within  the  section  of  the  act  It  cannot  be  said  that  the 
lighter  was  a  part  of  the  ship  at  the  time.  It  belonged  to  other  pro- 
prietors, and  was  employed  for  the  particular  purpose  of  loading,  by 
the  owners  of  the  Barbara.  To  bring  a  case  within  the  act,  the  fire 
must,  I  think,  be  on  board  the  vessel  which  is  the  property  of  the 
owners,  and  that  was  not  so  here.  Again,  the  goods  were  not  on 
board  the  ship  of  which  the  defendants  were  the  owners.  Upon  the 
facts,  therefore,  as  they  appear  here,  the  plaintiff  is,  I  think,  entitled 
to  judgment 

Wightman,  J.  I  am  of  the  same  opinion.  The  reliance  placed  on 
the  26  Geo.  3,  c.  86,  is  not  well  founded.  The  2d  section  does  not 
apply  to  this  case  under  the  circumstances  stated  in  the  plea.  The 
goods  were  not  on  board  the  defendants'  ship ;  but  it  is  said  that  the 
lighter  is  to  be  considered  as  part  of  the  Barbara.    That  argument, 
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however,  seems  to  me  to  be  without  any  foundation.  Then,  it  is 
said,  the  lighter  may  be  treated  as  a  separate  vessel,  and  the  defend- 
ants considered  as  the  owners  for  this  purpose ;  but  I  think  that  posi- 
tion is  equally  untenable. 

* 

Crompton,  J.,  concurred. 

Judgment  for.  the  plaintiffs.1 


COUNTY  COUBT  APPEAL. 

Thomas,  appellant,  v.  Stephenson,  respondent.3 

May  4,  1853. 

Weights  and  Measures  —  Seizure  of  Weighing  Machine  —  5  8f  6 
Will  4,  c.  63.  ss.  28,  39, 40  —  Action  againt  Inspector  —  Acting  u  in 
pursuance  "  of  Act  —  Bond  fide  Belief  * 

Under  the  28th  section  of  the  5  &  6  Will.  4,  c.  63,  an  inspector  of  weight!  and  measures  It 
not  authorized  to  seize  and  take  away  as  forfeited,  a  weighing  machine  found  to  be  incor- 
rect and  unjust 

Section  39  of  the  same  act,  provides,  that  in  all  actions  for  any  thing  done  in  pursuance  of 
the  act,  or  in  the  execution  of  the  powers  or  authorities  thereof,  the  defendant  may  plead 
the  general  issue  and  give  this  act  and  the  special  matter  in  evidence,  and  that  the  acta 
were  done  in  pursuance  or  by  the  authority  of  the  act ;  and  if  they  shall  appear  to  have 
been  so  done,  the  jury  shall  find  for  the  defendant,  upon  which  verdict,  &c.,  the  defendant 
shall  have  his  costs,  &c.  Section  40,  further  provides,  that  no  plaintiff  shall  recover  for 
any  irregularity,  trespass,  or  other  wrongful  proceeding  made  or  committed  in  execution 
of  the  act,  if  tender  of  sufficient  amends  shall  have  been  made  before  action  brought,  and 
in  case  of  no  such  tender  made,  that  the  defendant  shall  be  at  liberty,  by  leave  of  the  court, 
before  issue  joined,  to  pay  money  into  court,  as  in  other  actions; — 

Held,  that  an  inspector,  who  has  illegally  seized  a  weighing  machine,  under  a  bona  fide  belief 


1  As  suggested  by  Lord  Campbell  in  v.  Bloomer,  9  Barr,  114,  (1848);  Parker 

this  case,  the  defendants  were  clearly  lia-  v.  Flagg,  26  Maine,  181,  (1846). 

ble  at  common  law,  for  it  is  entirely  well  Whether  they  would  be  accountable  if 

settled  on  both  sides  of  the  Atlantic,  that  the  fire  was  caused  by  spontaneous  com* 

common-carriers  are  liable  for  Toss  of  goods  bustion,  which  occurred  through  some  de- 

by  fire,  although  the  same  be  accidental  feet  in  the  goods,  may  perhaps  De  doubted, 

and  without  any  actual  negligence  on  their  See  Boyd  v.  Dubois,  3  Campbell,  183, 

part.     See  Forward  v.  Pittard,  1  Term,  (1811). 

27,  (1735);  Hyde  v.  The  Trent  Naviga-  But  this  liability  for  loss  by  fire,  not 

Hon  Company,  5  Term,  389,  (1793)  ;  Gatr  occasioned  through  the  defendants'  negli- 

liffe   v.  Bourne,  4  Bingham,  N.  C.  814,  gence,  does  not  attach  to  warehousemen ; 

(1838)  ;  Hale  v.  New  Jersey  Steam  Navi-  Garside  v.   The   Trent  Navigation  Com- 

gation    Company,    15    Connecticut,    589,  pany,  4  Term,  581,  (1792). 

(1843) ;   Gilmore  v.  Carman,  1  Smedes  &  Nor  to  innkeepers,  Merritt  v.  Claghom, 

Marshall,  279,  (1843);  Swindler  v.  Hd-  23  Vermont,  177,  (1851,)   an  excellent 

liard,  2  Richardson,   286.    Singleton   v.  case  on  this  subject 
Billiard,  1  Strobhart,  203,  (1847)  ;  Graff 

*  22  Law  J.  Bep.  (n.  8.)  Q.  B.  258 ;  1  Common  Law  Bep.  410 ;  17  Jur.  597. 
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that  he  was  acting  at  the  time  under  the  authority  of  the  act,  was  entitled  to  the  protection 

afforded  by  the  39th  section  j  but  that  considered  with  the  40th  section,  such  protection 
did  not  extend  to  entitle  the  inspector  to  a  verdict  in  an  action  against  him  for  the  illegal 
seizure. 

This  was  an  action,  brought  in  the  county  court  of  Berkshire, 
holden  at  Windsor,  to  recover  the  sum  of  252.,  for  damages,  for  that 
the  defendant,  on  the  1st  of  September,  1852,  with  force  and  arms, 
&c,  within  the  jurisdiction  of  this  court,  seized,  took,  and  carried 
away  certain  goods  and  chattels,  to  wit,  one. pair  of  scales,  there  found 
and  being,  of  the  plaintiff,  of  great  value,  to  wit,  2/.  10$.,  and  con- 
verted and  disposed  of  the  same  to  his  own  use.  The  action  came 
on  to  be  tried,  by  a  jury,  at  the  county  court  of  Berkshire,  holden  at 
Windsor,  on  the  3d  of  December,  1852,  when  a  verdict  was  given 
for  the  plaintiff  The  defendant  was  dissatisfied  with  the  ruling  of 
the  judge  at  the  said  trial  in  point  of  law,  and  accordingly  gave  due 
notice  of  appeal,  as  required  by  the  statute  in  that  behalf.1  At  the 
said  trial  it  was  duly  admitted  in  evidence  on  both  sides  and  taken  as 
proved,  that  the  plaintiff  in  this  action  was,  at  the  time  of  the  com- 
mitting the  alleged  grievance  by  the  defendant,  carrying  on  the  trade 
oi  business  of  a  mealman  in  a  certain  shop  situate  in  the  parish  of 
Eton,  and  within  the  jurisdiction  of  the  said  county  court,  and  that 
the  defendant  then  was  and  thence  hitherto  hath  been  the  inspector 
of  weights  and  measures,  duly  appointed  under  and  by  virtue  of  the 
statute  5  &  6  Will.  4,  c.  63,  as  such  inspector  for  the  hundred  of 
Stoke,  within  which  hundred  the  shop  of  the  plaintiff  and  the  whole 
of  the  parish  of  Eton  aforesaid  is  situate.  It  was  further  admitted 
that,  on  the  1st  of  September,  1852,  the  defendant,  as  such  inspector 
as  aforesaid,  and  then  acting  under  a  general  warrant,  duly  made 
and  signed  according  to  the  provisions  of  the  said  act,  entered  at  a 
reasonable  time  for  that  purpose,  the  said  shop  of  the  plaintiff,  where- 
in goods  were  then  exposed  for  sale,  and  examined  the  said  scales  of 
the  plaintiff,  and  then  seized  and  took  therefrom,  and  carried  away 
the  same  against  the  will  of  the  plaintiff;  that  the  same  were  of  the 
value  of  21  5s.,  and  that  the  defendant  had  and  still  refused  to  re- 
deliver the  same  to  the  plaintiff.  It  was  further  also  admitted  that, 
at  the  time  of  such  seizure  of  the  said  scales  the  same  were  a  weigh- 
ing machine  and  were  incorrect  and  unjust ;  and  that  the  defendant 
throughout  the  whole  transaction,  acted  bojid  fide,  and  seized  and 
carried  away  the  said  scales  under  the  bond  fide  belief  that  he  was 
acting  in  pursuance  and  by  the  authority  of  the  said  statute. 

Upon  these  admissions,  it  was  contended  at  the  trial,  on  behalf  of  the 
plaintiff,  that  although  weights  and  measures  which  were  light  or 
otherwise  unjust  might  be  liable  to  be  seized  and  forfeited,  weighing 
machines  which  were  incorrect  and  unjust  were  not  so  liable  ;  and 
consequently  that  the  plaintiff  was  entitled  to  a  verdict  against  the 
defendant  for  seizing,  taking,  and  carrying  away  the  said  scales  as 
forfeited,  it  being  admitted,  on  the  part  of  the  defendant,  that  the  said 
scales  were  a  weighing  machine,  and  not  a  weight  or  measure.  On 
the  other  hand,  it  was  contended,  on  the  part  of  the  defendant,  that, 
under  the  circumstances  detailed  above,  be,  as  such  inspector  as  afore* 
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said,  was  fully  authorized  and  empowered,  by  and  under' the  provi- 
sions of  the  said  statute,  not  only  to  enter  the  said  shop  of  the  said 
plaintiff,  but  to  seize  and  carry  therefrom  the  said  scales.  It  was 
further  contended,  on  the  part  of  the  defendant,  that,  assuming  that 
the  defendant  was  not,  in  point  of  fact,  authorized  and  -empowered 
by  and  under  the  provisions  of  the  said  statute,  to  enter  the  said  shop 
of  the  plaintiff  and  to  seize  and  carry  away  therefrom  the  said  scales, 
yet  nevertheless  that  as  it  was  admitted  that  the  defendant  as  such 
inspector  aforesaid,  had  acted  bond  fide  and  in  the  bond  fide  belief  that 
he  was  acting  in  pursuance  and  by  the  authority  of  the  said  statute, 
he  was,  under  section  39,  of  the  said  statute,  entitled  to  a  verdict  in 
his  favor. 

On  the  part  of  the  plaintiff,  it  was  replied  that,  although  the  de- 
fendant, as  such  inspector  as  aforesaid,  seized,  took,  and  carried  away 
the  said  false  scales  in  the  bond  fide  belief  that  he  was  acting  in  pur- 
suance and  by  the  authority  of  the  said  statute,  he  was  not  on  that 
ground  alone  entitled  to  the  verdict,  for  if  scales,  though  incorrect 
and  unjust,  were  not  liable  to  be  seized  and  forfeited,  and  the  defend- 
ant had  in  fact  seized,  taken,  and  carried  away  the  said  scales,  the 
verdict  must  pass  against  him,  notwithstanding  such  bond  fide  belief. 

The  judge  of  the  county  court  ruled,  as  to  the  first  point,  that,  upon 
the  true  construction  of  the  statute  5  &  6  Will.  4,  c.  63,  steel-yards  or 
other  weighing  machines,  though  incorrect  and  unjust,  were  not  liable 
to  be  seized  and  forfeited ;  and  as  to  the  last  point,  that  the  defendant 
was  not  entitled  to  the  verdict  simply  because  he  had  acted  bond  fide 
and  in  the  bond  fide  belief  that  he  was  acting  in  pursuance  and  by 
the  authority  gf  the  said  statute,  whereupon  a  verdict  passed  for  the 
plaintiff,  the  damages  being  agreed  upon  at  the  value  of  the  said 
scales,  namely,  21.  5s. 

The  questions  for  the  opinion  of  the  court  were,  whether  the  defend- 
ant, as  such  inspector  as  aforesaid,  was  authorized  and  empowered, 
by  and  under  the  statute  5  &  6  Will.  4,  c.  63,  to  seize  and  carry  away 
the  scales  in  the  manner  aforesaid.  Secondly,  whether,  as  the  de- 
fendant acted  bond  fide  and  in  the  bond  fide  belief  that  he  was  acting 
in  pursuance  and  by  the  authority  of  the  said  statute,  he  was  not 
entitled  to  a  verdict  in  his  favor,  although  the  scales  were  not  liable 
to  be  seized  and  forfeited. 

Bramwell,  (Power  with  him,)  for  the  appellant  The  seizure  of  the 
scales  took  place  under  section  28,  of  the  5  &  6  Will.  4,  c.  63, 
which  provides  "  that  it  shall  be  lawful  for  any  inspector  authorized 
in  writing  under  the  hand  of  any  justice  of  the  peace,  &c.,  at  all  sea- 
sonable times  to  enter  any  shop,  store,  &c,  wherein  goods  shall  be 
exposed  and  kept  for  sale,  or  shall  be  weighed  for  conveyance  or  car- 
riage, and  there  to  examine  all  weights,  measures,  steel-yards,  or 
other  weighing  machines,  and  to  compare  and  try  the  same  with  the 
copies  of  the  imperial  standard  weights  and  measures  required  6r 
authorized  to  be  provided  under  this  act ;  and  if  upon  such  examina- 
tion it  shall  appear  that  the  said  weights  or  measures  are  light  or 
otherwise  unjust,  the  same  shall  be  liable  to  be  seized  and  forfeited, 
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and  the  person  or  persons  in  whose  possession  the  same  shall  be 
found,  shall,  on  conviction,  forfeit  a  sum  not  exceeding  5/.,  and  any 
person  who  shall  have  in  his  or  her  possession  a  steel-yard  or  other 
weighing  machine  which  shall  on  such  examination  be  found  incor- 
rect or  otherwise  unjust,  &c,  shall  be  liable  to  a  like  penalty. 

[Lord  Campbell,  C.  J.  It  is  surely  quite  clear  that  this  section 
gives  no  power  to  the  inspector  to  seize  and  take  away  the  scales.] 

Then  arises  the  second  question  upon  the  construction  of  the  words 
"  in  pursuance  of  this  act,'1  contained  in  the  39th  section  of  the  5  &  6 
WilL  4,  c.  63.1  These  words  entitle  the  appellant  to  the  protection 
of  the  act,  as  he  seized  the  scales  under  a  bond  fide  belief  that  he 
was  acting  under  the  authority  of  the  act 

[Lord  Campbell,  C.  J.  The  cases  on  this  subject  show  that 
these  words  extend  to  a  case  where  the  party  bond  fide  believes  that 
he  is  acting  under  the  provisions  of  the  act] 

The  case  of  Jones  v.  Gooday,  9  Mee.  &  W.  736,  is  the  only  case 
that  need  be  mentioned.  Then  arises  another  point,  whether  the 
protection  extends  equally  to  the  subsequent  refusal  to  re-deliver  the 
scales,  supposing  that  they  had  been  illegally  seized  under  such  bond 
fide  belief.  The  action  is  really  for  the  trespass  in  taking  the  scales. 
By  section  40,  of  the  same  act,  it  is  provided,  "  that  no  plaintiff  shall 
recover  for  any  irregularity,  trespass,  or  other  wrongful  proceeding 
made  or  committed  in  the  execution  of  the  act,  if  tender  of  sufficient 
amends  shall  have  been  made,"  &c 

[Lord  Campbell,  C.  J.  In  that  way  the  officer  might  keep  pos- 
session of  the  scales,  after  he  knew  that  he  had  been  guilty  of  a  tres- 
pass in  taking  them.] 


1  Section  39.  "  And  be  it  enacted,  That  in  all  actions  brought  against  any  person 
for  anything  done  in  pursuance  of  this  act,  or  in  the  execution  of  the  powers  or  autho- 
rities thereof,  such  action  shall  be  laid  and  brought  in  the  county  within  which  the 
cause  of  action  shall  have  arisen ;  and  the  defendant  or  defendants  in  such  action  may 
plead  the  {general  issue,  and  rive  this  act  and  the  special  matter  in  evidence  at  any 
trial  to  be  bad  thereupon,  and  that  the  acts  were  done  in  pursuance  or  by  the  autho- 
rity of  this  act ;  and  ir  they  shall  appear  to  have  been  so  done,  or  that  such  action  shall 
have  been  brought  otherwise  than  as  hereinbefore  directed,  then  and  in  every  such 
case  the  jury  shall  find  for  the  defendant  or  defendants ;  upon  which  verdict,  or  if  the 
plaintiff  or  plaintiffs  shall  be  nonsuited,  or  shall  suffer  a  discontinuance  of  his,  her,  or 
their  action,  after  the  defendant  or  defendants  shall  have  appeared  thereto,  or  if  a  ver- 
dict shall  pass  against  the  plaintiff  or  plaintiffs  therein,  or  if,  upon  demurrer  or  other- 
wise, judgment  shall  be  given  against  the  plaintiff  or  plaintiffs,  the  defendant  or  de- 
fendants shall  have  his,  her,  or  their  costs,  and  shall  have  such  remedy  for  recovering 
the  same  as  defendants  have  for  recovering  costs  of  suit  by  law  in  any  other  cases." 

Section  40.  "  And  be  it  enacted,  That  no  plaintiff  shall  recover  in  any  action  for  any 
irregularity,  trespass,  or  other  wrongful  proceeding  made  or  committed  in  the  execu- 
tion of  this  act,  if  tender  of  sufficient  amends  shall  nave  been  made  by  or  on  behalf  of 
the  party  or  parties  who  shall  commit  such  irregularity,  trespass,  or  other  wrongful 
proceeding  before  such  action  brought ;  and  in  case  no  tender  shall  have  been  made, 
it*  shall  be  lawful  for  the  defendant  or  defendants  in  any  such  action,  by  leave  of  the 
court  wherein  such  action  shall  depend,  at  any  time  before  issue  joined,  to  pay  into 
court  such  sum  or  sums  of  money  as  he,  she,  or  they  shall  think  fit,  whereupon  pro- 
ceedings, order,  and  adjudication  shall  be  had  and  made  in  and  by  such  court  as  in 
other  actions  where  defendants  are  allowed  to  pay  money  into  court." 
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[Wightman^J.  And  supposing  an  action  of  trover  brought,  he 
might  equally  make  that  an  answer  to  the  action.] 

Here  the  appellant  acted  as  much  bond  fide  in  keeping  possession 
of  the  scales  as  he  did  in  taking  them.  He  did  nothing  that 
might  not  reasonably  be  supposed  to  come  within  the  act.  Unless 
the  protection  of  the  38th  section  be  held  to  continue,  a  demand  of 
possession  the  day,  or  even  a  shorter  time,  after  the  seizure,  would 
not  only  take  away  that  protection,  but  also  the  privilege  of  tender- 
ing amends  afforded  by  the  40th  section,  and  this  would  be  contrary 
to  the  policy  and  intention  of  the  act 

Griffiths,  contri.  If  the  court  decide  in  favor  of  the  appellant,  it 
will  be  for  the  first  time  deciding  that  acting  bond  fide  and  reason- 
ably, entitles  a  party  to  a  verdict  in  his  favor  under  such  an  act  as 
the  present.  Similar  words  to  those  in  the  39th  section  are  to  be 
found  in  the  Highway  Act,  5  &  6  Will.  4,  c.  50 ;  and  in  Davis  v.  Curl- 
ing, 8  Q.  B.  Rep.  286,  it  was  contended  that  the  omission  to  give 
notice  of  action  to  an  officer  acting  under  that  act  entitled  him  to  a 
nonsuit,  and  not  that  he  was  entitled  to  the  verdict.  It  is  most  im- 
portant to  consider  section  40  of  the  act.  If  this  is  to  be  considered 
as  an  act  done  in  pursuance  of  the  5  &  6  Will.  4,  c.  63,  then  it  falls 
within  the  40th  section,  and  the  provision  of  that  act  as  to  tender 
of  amends  goes  far  to  show  that  it  was  not  the  intention  of  the  act 
to  entitle  the  appellant  to  a  verdict.  The  protection  given  is  only  a 
matter  of  pleading  regulation,  and  to  extend  it  further  would  be 
taking  away  from  the  respondent  by  implication,  a  common-law 
right.  In  Jones  v.  Gooday,  where  the  words  were  the  same  as  here, 
the  matter  was  fully  considered,  and  no  such  right  as  that  contended 
for  is  even  intimated.  In  Stamp  v.  Sweetland,  o  Q.  B.  Rep.  13  ;  this 
same  question  was  raised  and  argued,  but  the  court  declined  giving 
any  decision  upon  it.  Further,  the  plafnt  here  is  in  respect  of  both 
the  original  trespass  and  the  subsequent  conversion  of  the  scales ; 
and  the  property  never  having  passed  from  the  respondent,  he  is  en- 
titled to  recover  the  possession  of  the  scales,  and  the  appellant  cannot 
in  this  latter  respect  avail  himself  of  the  defence  set  up. 

[Lord  Campbell,  C.  J.  That  argument  might  equally  be  urged 
if  immediately  after  the  inspector  had  made  the  seizure  the  scales 
had  been  demanded  of  him ,'  after  a  demand  and  refusal  of  the 
scales,  at  any  time  it  might  be  said  he  was  no  longer  acting  bond  fide 
and  reasonably  under  the  act 

Wightman,  J.  Whilst  he  remains  under  a  bond  fide  and  reason- 
able belief  that  he  is  acting  under  the  act,  the  request  is  made. 

Lord  Campbell,  C.  J.  What  length  of  time  do  you  say  ought 
to  elapse  after  the  first  taking,  in  order  to  give  the  demand  and  refusal 
the  effect  you  contend  for  ?] 

Any  time  after  would  be  sufficient;  but  without  further  pressing 
this  point,  the  respondent  is  entitled  to  judgment  on  the  other  import- 
ant point  raised. 

Bramwell,  in  reply.     The  case  is  now  reduced  to  the  question  of 
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whether  or  not  the  acting  under  a  bona  fide  belief,  afforded  a  substan- 
tial defence  which  might  have  been  pleaded. 

•  [Lord  Campbell,  C.  J.     The  40th  section  seems  to  make  the  pro- 
tection merely  a  matter  of  pleading.] 

But  a  different  construction  must  be  given  to  the  first  part  of  the 
39th  section  ;  and  to  hold  the  contrary,  will  be  to  suppose  that  the 
legislature  has  introduced  subsequent  words  in  the  section  that  are 
redundant  and  superfluous. 


Our.  adv.  vult. 


The  judgment  of  the  court,1  was  delivered  by 


Lord  Campbell,  C.  J.  On  a  former  day  we  intimated  a  clear 
opinion  that  the  defendant  was  not  justified  by  the  5  &  6  Will.  4, 
c.  63,  s.  28,  in  taking  away  the  plaintiff's  scales  as  forfeited, 
although  they  were  unjust,  and  he  incurred  a  penalty  by  keeping 
them ;  but  we  took  time  to  consider  whether  the  finding,*  that  the 
defendant  acted  bond  fide  and  in  the  bond  fide  belief  that  he  was 
acting  in  pursuance  and  by  the  authority  of  that  statute,  entitled  him 
to  a  verdict  It  is  impossible  to  lay  down  any  general  rule  applicable 
to  all  the  statutes  passed  for  the  protection  of.  public  functionaries 
who  have  made  a  mistake  in  the  exercise  of  a  statutable  authority, 
honestly  believing  that  they  were  justified  by  it ;  parliament  in  its 
omnipotence  might  exempt  them  from  all  liability,  although  it  seems 
more  reasonable  and  more  in  conformity  with  the  policy  hitherto 
pursued  by  the  legislature,  only  to  free  them  from  technical  difficul- 
ties in  conducting  their  defence,  and  to  exempt  them  from  the  heavy 
costs  which  must  follow  a  verdict  against  them,  if  they  are  willing 
to  offer  compensation  for  the  wrong  which  they  have  unintentionally 
committed.  The  second  question  in  this  case  depends  entirely  on 
the  construction  to  be  put  upon  sections  39  and  40,  of  the  5  <fc  6  Will.  4, 
c.  63.  Looking  only  to  the  former  of  these  two  sections,  there  would 
be  some  ground  for  contending  that  if  the  grievances  complained  of 
appear  to  have  been  done  in  pursuance  of  the  act,  there  shall  be  a 
verdict  for  the  defendant,  although  not  done  under  the  authority  of 
the  act,  and  although  there  has  been  no  tender  of  amends  and  no 
payment  of  money  into  court ;  but  the  following  section,  we  think, 
shows  satisfactorily  that  the  act  only  meant  to  apply  to  procedure, 
without  giving  an  absolute  indemnity ;  for  it  goes  on  to  enact  that 
no  plaintiff  shall  recover  in  any  action  for  any  irregularity  or  other 
wrongful  proceeding  in  the  execution  of  the  act,  if  tender  of  sufficient 
amends  shall  have  been  made  before  action  brought,  and  that  if  there 
has  been  no  such  tender  of  amends,  the  defendant  may  pay  money 
into  court  Thus  he  is  to  be  entitled  to  a  verdict  only  on  condition 
that  he  has  tendered  sufficient  amends,  or  that  he  has  paid  into  court 
a  sum  which  the  jury  may  think  an  adequate  compensation  for  the 
wrong  suffered.  Although  there  is  some  change    of  phraseology  in 


1  Lord  Campbell,  C.  J.,  Wightman,  J.,  and  Crompton,  J. 
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this  section,  and  the  expression  occurs  "  in  the  execution  of  this  act" 
instead  of  "  in  pursuance  of  this  act,"  it  seems  clearly  to  extend  to 
irregularities  where  the  party  bond  fide  believed  that  in  what  he  did 
he  was  justified  by  the  act  •  That;  being  so,  it  is  impossible  to  con* 
ceive  that  the  legislature  intended  where  such  irregularities  have 
occurred,  to  entitle  the  defendant  to  a  verdict  on  simply  proving  that 
what  he  did  without  the  authority  of  the  act,  he  did  in  pursuance  of 
it,  that  is,  in  the  belief  that  under  the  statute  he  was  justified  in  doing 
it  We  are,  therefore,  of  opinion  that  the  county  court  judge  was 
right  in  his  decision  of  both  questions,  and  that  the  appeal  must  be 
dismissed,  with  costs. 

Judgment  for  the  respondent. 


Manley,  public  officer,  &c.,  v.  Boycot. 

j&pril  29,  and  June  13, 1853. 

Bills  and  Notes  —  Surety ',  Discharge  of —  Knowledge  of  Suretyship — 
Agreement  limiting  Right  of  Holder — Practice  —  Suggestion  wider 
section  143  of  Common  Law  Procedure  Act 

To  a  declaration  by  the  payee  against  one  of  two  makers  of  a  joint  and  several  promissory 
note  payable  on  demand,  the  defendant  pleaded  that  tie  made  the  note  as  surety  and  for 
the  accommodation  of  F.,  his  co-maker,  and  that  there  never  was  any  value  or  consideration 
for  the  defendant  making  or  paying  the  said  note,  all  which  had  always  been  known  to  the 
plaintiff;  andjaverred  that  alter  the  note  had  become  dne  and  payment  had  been  demanded 
of  F.,  the  plaintiff,  being  the  holder,  gave  time  to  F.,  without  the  consent  of  the  defendant. 
After  verdict  for  die  defendant  on  this  plea,  — 

Held,  that  it  was  no  answer  to  the  action. 

The  bond  fide  holder  of  a  bill  or  note  cannot  be  prejudiced  in  the  rights  which  he  has  accord- 
ing to  the  terms  of  the  instrument,  by  knowledge  that  the  acceptor  or  maker  is  surety  for 
another,  where  there  is  no  specific  agreement  at  the  time  when  he  takes  the  instrument  to 
receive  it  from  the  acceptor  or  maker  as  a  surety  only. 

Quart  —  whether  if  such  a  contemporaneous  agreement  be  proved,  the  acceptor  or  maker  is 
discharged  by  time  being  given  to  his  principal. 

To  entitle  a  defendant  to  a  rule  for  a  suggestion  under  the  143d  section  of  the  Common  Law 
Procedure  Act,  it  must  be  clearly  and  satisfactorily  shown  by  affidavit,  that  the  facts  sought 
to  be  added  by  the  suggestion  will  make  the  pleading  good. 

The  declaration  stated  that  the  defendant  and  one  G.  Friend  made 
their  joint  and  several  promissory  note  for  300/.,  payable  on  demand 
to  the  Stourbridge  and  Kidderminster  Banking  Company,  of  which 
the'plaintiff  was  public  officer.  Breach,  non-payment  thereof  by  de- 
fendant or  the  said  G.  Friend. 

Pleas  —  First,  that  the  defendant  did  not  make  the  said  promis- 
sory note ;  secondly,  payment ;  thirdly,  that  the  said  promissory  note 


1  22  Law  J.  Bep.  (k.  s.)  Q.  B.  265 ;  1  Common  Law  Rep,  278. 
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was,  as  mentioned  in  the  declaration,  the  joint  and  several  note  of  the 
said  G.  Friend  and  the  defendant,  and  that  the  defendant  so  made  it 
as  the  surety,  and  at  the  request  and  for  the  accommodation  of  the 
said  G.  Friend ;  and  that  there  never  was  any  value  or  consideration 
for  the  defendant  making  or  paying  the  said  note,  all  which  had 
always  been  well  known  to  the  said  banking  company.  That  after 
the  said  note  had  become  due,  and  payment  thereof  had  been  de- 
manded of  the  said  G.  Friend,  and  while  the  said  banking  company 
were  the  holders  thereof,  the  said  G.  Friend  was  indebted  to  the  said 
banking  company  in  a  sum  of  money  greater  than  and  including  the 
amount  of  the  said  note,  and  all  interest  due  thereon,  to  wit,  1,100/., 
and  thereupon  it  was  agreed  between  the  said  G.  Friend  and  the  said 
company,  without  the  consent,  leave,  or  license  of  the  defendant,  so 
being  such  surety  as  aforesaid,  that  the  said  company  should  forbear 
and  give  time  to  the  said  G.  Friend  for  rayment  of  the  said  debt  and 
sum  so  including  all  moneys  secured  by  the  said  note  until  three  bills 
of  exchange,  payable  respectively  at  four,  six,  and  twelve  months, 
should  become  due.  That  thereupon  the  said  three  bills  of  exchange 
were  accepted  jointly  by  the  said  G.  Friend  and  one  W.  Friend,  and 
delivered  to  and  accepted  by  the  said  compAiy  in  pursuance  of  the 
said  agreement,  and  for  and  on  account  of  the  said  debt  and  sum  of 
money,  including,  &c.,  and  that  the  defendant  had  never  in  any  man- 
ner assented  to,  or  ratified  or  confirmed  the  said  agreement.  Veri- 
fication. 

The  fourth  and  fifth  pleas  were  to  the  same  effect,  except  that  they 
stated  different  agreements^  by  which  time  was  given  by  the  banking 
company  to  G.  FViend,  without  the  consent  of  the  defendant. 

The  plaintiff  took  issue  upon  the  first  and  second  pleas,  and  tra- 
versed that  the  said  banking  company  agreed  to  give  timt  to  the  said 
G.  Friend,  as  alleged  in  the  third,  fourth,  and  fifth  pleas.  On  these 
replications  issues  were  joined. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Sittings  in  Mid- 
dlesex after  Michaelmas  term,  1852,  the  verdict  was  entered  for  the 
plaintiff  on  the  first  and  second  issues,  and  for  the  defendant  on  the 
third,  fourth,  and  fifth  issues.  A  rule  nisi  having  been  afterwards  ob- 
tained to  enter  judgment  for  the  plaintiff  on  these  issues,  nan  obstante 
veredicto. 

Crowder  and  Field  showed  cause.1  The  third,  fourth,  and  fifth 
pleas,  which  are  substantially  the  same,  are  perfectly  good  after  ver- 
dict. It  must  now  be  taken  that  the  defendant  made  the  note  in 
question  only  as  surety  for  Friend,  and  for  his  accommodation,  and 
that  the  banking  company  had  notice  that  this  was  so,  and  afterwards, 
without  the  defendant's  consent,  discharged  Friend  by  giving  him 
time.  Hall  v.  Willcoz,  1  Moo.  &  R.  58,  is  a  direct  authority  that 
such  a  defence  is  a  good  answer  to  the  action.  Perfect  v.  Musgrave, 
6  Price,  111,  is  distinguishable  on  the  ground  that  mere  laches  in 


1  April  21,  before  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and  E&le,  J.  .Wight- 
man,  J.,  heard  part  only  of  the  argument 


COURT  OF  QUEEN'S  BENCH,  1852-63.    353 


Manley  t?.  Boycot 


enforcing  payment  is  not  equivalent  to  giving  time.  It  is  always 
open  to  a  defendant  to  show  that  a  bill  or  note  purporting  to  be  for 
value  is,  in  fact,  an  accommodation  bill  or  note,  ana  it  is  difficult  to 
distinguish  such  a  defence  from  the  present.  In  Fentum  v.  Pocock, 
5  Taunt.  192,  there  was  a  material  fact  wanting,  namely,  that  the 
person  taking  the  bill  knew  it  was  an  accommodation  bill,  and  the  de- 
cision may  be  supported  on  that  ground.  No  doubt  Mansfield,  C.  J., 
also  said  that  the  acceptor  of  an  accommodation  bill  was  in  the  light 
of  a  surety,  but  that  is  merely  extrajudicial  In  Price  v.  Edmunds, 
10  B.  &  C.  578,  no  time  was  given  to  the  principal  debtor,  and  so  the 
surety  was  not  discharged ;  but  there  also  an  expression  of  opinion 
is  intimated  in  favor  of  the  doctrine  in  Fentum  v.  Pocock.  In  Clarke 
v.  Wilson,  3  Mee.  &  W.  208,  the  plea  was  held  bad  because  it  did 
not  show  a  binding  contract  to  forbear.  In  Smith  v.  James,1  the  plea 
did  not  allege  that  the  creditor  knew  of  the  suretyship  when  the  note 
was  given,  and  that  decision  is  founded  on  Harrison  v.  Courtauld, 
3  B.  &  Ad.  36,  where  the  same  defect  existed.  Woodbridge  v.  Spooner, 
3  B.  &  Aid.  233,  is  distinguishable,  because  there  the  written  contract 
was  contradicted  by  the  parol  evidence. 

[Erle.  J.  Could  you  draw  up  a  promissory  note  embodying  the 
condition  set  up  by  the  plea  ?] 

There  is  no  condition  which  alters  the  contract  expressed  on  the 
note,  as  would  be  the  case  if  it  were  proposed  to  show  that  a  note 
purporting  to  be  payable  at  three  months  was  in  fact  to  be  payable 


1  Smith  v.  James. 

Declaration  upon  a  promissory  note  made  by  the  defendant  for  payment  to  the 
plaintiff  of  30/.,  one  month  after  date. 

Plea,  that  the  promissory  note  was  made  by  the  defendant  jointly  with  one  J.  J., 
whereby  the  defendant  and  J.  J.  jointly  and  severally  promised  to  pay  the  plaintiff  the 
amount  of  the  said  note ;  that  the  defendant  never  had  or  received  any  consideration 
for  his  making  the  said  note,  but  that  the  same  was  made  by  him  as  surety  for  the  said 
J.  J.  That  after  the  note  became  due,  it  was  agreed  between  the  plaintiff  and  the 
said  J.  J.,  without  the  consent  of  the  defendant,  that  time  should  be  given  to  the  said 
«/.  J.,  and  that  time  was  accordingly  given  to  him  without  the  consent  of  the  de- 
fendant 

General  demurrer  and  joinder. 

The  demurrer  was  argued,  in  Easter  term,  1852,  (April  23,)  by 

Macnamara,  for  the  plaintiff,  and 

H.  J.  Hodgson,  for  the  defendant.  The  following  cases  were  referred  to:  —  Harri- 
ton  v.  Courtauld,  3  B.  &  Ad.  36 ;  Laxton  v.  Peat,  2  Camp.  185  ;  Fenton  v.  Pocock,  5 
Taunt.  192;  Price  v.  Edmunds,  10  B.  &  C.  578;  Clarke  v.  Wilson,  3  Mee.  &  W.  208  ; 
Adams  v.  Gregg,  2  Stark,  531 ;  Hall  v.  Wilcox,  1  Moo.  &  R.  58 ;  Foster  v.  Jolly,  1  Cr. 
M.  &  R.  703 ;  Abbott  v.  Hendricks,  2  Sc.  N.  R.  183 ;  Nichols  v.  Morris,  8  B.  &  Ad. 
41 ;  and  Thompson  v.  Clubley,  1  Mee.  &  W.  212. 

Per  Curiam.  * —  This  case  canndt  be  distinguished  from  Harrison  v.  Courtauld. 

Judgment  for  the  plaintiff. 

*  Lord  Campbell,  C.  J.,  Eblb,  J_  and  Cbomptoh,  J. 

30* 
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at  four  months.  The  contract  expressed  on  the  note  is  consistent 
with  the  defendant  having  been  only  a  surety ;  and  it  is  a  legal  inci- 
dent of  that  contract  upon  which  the  defendant  relies,  that  if  the  prin- 
cipal has  time  given  to  him  the  surety  is  discharged.  This  defence 
is  one  which  is  clearly  admissible  in  a  court  of  equity,  and  there  is  no 
reason  why  it  should  not  be  also  raised  at  law.  It  is  plain  that  a 
contemporaneous  indorsement  on  the  note  that  the  defendant  accepted 
as  a  surety  would  be  admissible  to  show  what  the  situation  of  the 
parties  was.  Leeds  v.  Lancashire,  2  Campb.  205;  Bawerbank  v. 
Monteiro,  4  Taunt.  844. 

[Coleridge,  J.     But  it  would  then  cease  to  be  a  promissory  note.] 

That  might  be  so ;  and  as  after  verdict  these  pleas  must  be  taken 
to  allege  that  the  note  was  informal  as  a  negotiable  instrument,  the 
defendant  would  be  entitled  to  succeed  on  that  view,  but  the  contract 
would  remain  subject  to  all  the  ordinary  legal  incidents.  Again  it 
may  be  that  this  note  was  made  as  an  absolute  contract  by  the  de- 
fendant, but  delivered  to  the  plaintiff  as  surety  for  Friend,  in  which 
case  the  defence  would  be  available.  The  contract  arising  out  of  a 
negotiable  instrument  consists  partly  of  the  writing  and  partly  of  the 
delivery  of  the  document. 

[Erle,  J.  You  may  qualify  the  title  by  the  delivery,  but  you  can- 
not qualify  the  contract  In  Salmon  v.  Webb,  3  H.  L.  Cas.  510 ;  s.  c.  16 
Eng.  Rep.  37,  the  House  of  Lords  held  that  a  plea  setting  up  an 
agreement  restraining  payment  of  a  note  until  a  certain  event,  was 
not  a  bar  to  an  action  upon  it.] 

There  the  agreement  was  collateral,  and  between  different  parties 
from  those  to  the  note. 

Watson,  Fry,  and  Norman,  in  support  of  the  rule.  The  effect  of 
these  pleas  is  to  vary  the  terms  of  the  contract  expressed  in  the  note, 
which  is  to  pay  on  demand  and  at  all  events ;  whereas,  the  defendant 
seeks  to  show  that  in  a  certain  event  he  was  not  to  pay.  It  super- 
adds a  contingency  to  what  was  before  absolute.  Rees  v.  Bevington^ 
2  Ves.  jun.  540 ;  2  White  and  Tudor's  Lead.  Cases  in  Equity,  722. 

[Lord  Campbell,  C.  J.  His  contract  is  absolute  to  pay  on  de- 
mand, unless  something  is  in  the  meantime  done  by  the  holder  to 
discharge  the  other  maker.] 

It  is  part  of  the  contract  of  a  surety  that  he  is  not  liable  until  there 
has  been  a  demand  upon  and  a  refusal  to  pay  by  the  principal.  This 
^  essentially  a  different  contract  from  that  which  is  created  by  the 
making  of  this  note. 

[Lord  Campbell,  C.  J.  The  question  is,  whether  it  is  more  than  a 
discharge  by  matter  subsequent] 

If  the  defendant  were  a  joint  principal  it  would  be  no  defence  that 
time  was  given  to  Friend ;  it  is  only  because  of  his  being  a  surety 
that  he  can  rely  on  such  an  answer  to  the  action.  This  shows  that 
the  contract  on  which  he  relies  is  essentially  distinct  from  that  appear- 
ing on  the  face  of  the  note.  Smith's  Merc  Law,  3d  ed.  255 ;  Byles 
on  Bills,  p.  178.  No  doubt  it  is  always  open  to  a  party  to  question 
the  consideration  of  a  bill  or  note,  but  the  contract  cannot  be  varied 
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by  extrinsic  evidence.  Price  v.  Edmunds,  Abbott  v.  Hendricks,  2  Sc. 
N.  R.  183 ;  Perfect  v.  Musgrave,  Foster  v.  Jolly }  1  Cr.  M.  &  R.  703. 
In  &mtlA  v.  James  this  court  proceeded  on  the  express  ground  that  the 
plea  set  up  a  different  contract  Hall  v.  Wilcox  must  now  be  taken 
to  be  overruled.  Carstairs  v.  Rollestone9  5  Taunt  551 ;  Nichols  v. 
NorriS)  3  B.  &  Ad.  41 ;  Brown  v.  Wilkinson,  13  Mee.  &  W.  14 ;  Ash* 
bee  v.  Pidduck)  1  Ibid.  564 ;  Adams  v.  Wordley,  1  Ibid.  374.  The 
same  principle  as  to  the  discharge  of  the  surety  applies  in  the  case  of 
a  bond.  Hollier  v.  Eyre}  9  CI.  &  F.  45 ;  Amott  v.  Holden,  22  Law  J. 
Rep.  (n.  s.)  Q,  B.  14 ;  s.  c.  16  Eng.  Rep.  142.  With  regard  to  these 
being  pleas  which  deny  the  contract,  they  admit  that  the  note  was 
made  as  is  stated  in  the  declaration,  and  do  not  set  up  any  contem- 
poraneous written  agreement  which  controls  its  effect;  neither  do 
they  allege  that  the  npte  was  delivered  as  surety,  but  that  the  defend* 
ant  made  it  as  surety. 

Our  adv.  vult. 
Judgment  was  afterwards  (April  29)  delivered  by 

Lord  Campbell,  C.  J.  We  are  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  nan  obstante  veredicto.  The  pleas  on  which  the 
defendant  has  obtained  a  verdict,  after  stating  that  he  was  only  surety 
for  O.  Friend  in  becoming  a  party  to  the  note,  merely  say,  "  all 
which  has  always  been  well  known  to  the  said  banking  copartner- 
ship," (who  are  to  be  considered  the  plaintiffs,)  without  alleging  that 
the  note  was  delivered  by  the  defendant  to  them  as  surety  for  G. 
Friend,  or  that  they  agreed  to  receive  it  from  him  as  such  surety. 
Without  such  averment  the  pleas  are  clearly  bad.  Consistently  with 
any  thing  they  allege,  there  may  have  been  an  express  declaration 
when  the  note  was  given  that  the  defendant,  although  a  surety,  was 
to  be  considered  in  all  respects  hable  as  a  principal.  This,  probably, 
often  happens  when  a  joint  and  several  promissory  note  is  given  to 
bankers  by  two,  one  of  them  being  their  customer  and  debtor,  the 
other  only  his  surety.  .  The  bond  fide  holder  of  a  bill  or  note  cannot 
be  prejudiced  in  the  rights  which  he  primd  facie  has  according  to  the 
terms  of  the  instrument,  by  knowledge  subsequently  communicated 
to  him  after  he  has  become  the  holder  of  it,  or  even  by  knowledge 
which  he  has  at  the  time  when  he  takes  it,  if  there  is  no  evidence  of 
a  special  agreement  at  the  time  when  he  takes  it  to  affect  the  rights 
and  liabilities  of  the  parties.  No  parol  evidence  can  be  received  of 
any  agreement  inconsistent  with  what  appears  on  the  face  of  the 
instrument,  as  that  a  bill  drawn  payable  at  three  months  shall  not  be 
payable  till  the  expiration  of  four  months ;  but  evidence  may  be 
given  by  parol  of  an  agreement  at  the  time  a  bill  is  drawn  and 
indorsed,  which  is  consistent  with  the  written  instrument,  as,  for 
example,  that  a  bill  is  indorsed  and  handed  over  for  a  particular  pur- 
pose, without  giving  the  bailee  the  usual  rights  of  indorsee  of  the  bill. 
But  if  the  payee9  of  a  joint  and  several  promissory  note  made  in  the 
common  form  by  two  may  be  placed  in  the  situation  for  treating  the 
one  as  sutety  for  the  other,  this  can  only  be  by  his  express  assent  to 
do  so  when  the  note  was  delivered  to  him.     We,  therefore,  entirely 
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approve  of  the  decision  of  Fentum  v.  Pocock,  overruling  Laxton  v. 
Peaty  2  Camp.  185,  and  of  the  subsequent  decisions  of  the  same  class, 
which  impeach  the  validity  of  the  pleas  in  question.  But  cases  in 
which  it  can  be  proved  that  at  the  time  when  a  note  was  made,  or  a 
bill  was  accepted  and  handed  over  to  the  payee,  the  maker  or  acceptor 
being  only  a  surety,  the  payee,  knowing  this  fact,  agreed  to  receive  it 
from  the  maker  or  acceptor  as  surety  only,  may  admit  of  a  different 
consideration,  and  consistently  with  our  judgment  it  may  be  held  in 
such  cases,  that  the  maker  or  acceptor  is  discharged  by  time  being 
given  to  the  principal  debtor. 

Rule  absolute  far  judgment  nan  obstante  veredicto. 

A  rule  was  afterwards  obtained,  on  behalf  of  the  defendant,  calling 
upon  the  plaintiff  to  show  cause  why  a  suggestion  should  not  be  en- 
tered under  the  Common  Law  Procedure  Act,  1852,  s.  143,  to  the 
effect  that  it  was  agreed  by  the  said  Stourbridge  and  Kidderminster 
Banking  Company,  the  defendant,  and  the  said  G.  Friend,  that  the 
promissory  note  in  the  declaration,  and  the  third,  fourth,  and  fifth 
pleas  mentioned,  should  be  made  by  the  defendant  as  surety  for  the 
said  G.  Friend ;  and  that  it  was  delivered  to  and  taken  and  held  by 
the  said  company  on  those  terms. 

The  affidavits  in  support  of  the  rule  stated  that  the  action  was 
brought  to  recover  the  sum  of  300/.  and  interest,  upon  the  joint  and 
several  promissory  note  of  the  defendant  and  one  G.  Friend  to  the 
Stourbridge  and  Kidderminster  Banking  Company,  of  which  the 
plaintiff  was  the  registered  public  officer ;  and  that  the  said  G.  Friend 
requiring  advances  by  the  said  banking  company,  the  said  banking 
company  consented  and  agreed  to  make  the  advances  required  by 
the  said  G.  Friend,  upon  the  defendant's  becoming  surety  for  the 
said  G.  Friend  to  the  said  banking  company  to  the  extent  of  the  sum 
of  300/. ;  and  it  was  agreed  that  the  defendant  should  become  such 
surety  for  the  said  G.  Friend ;  and  that  the  said  promissory  note  was 
given  for  the  said  sum  of  300/.,  the  defendant  joining  therein  as  surety 
for  the  said  G.  Friend  only ;  and  that  the  said  promissory  note  was 
accordingly  delivered  over,  and  had  been  held  by  the  said  banking 
company  upon  the  terms  upon  which  it  was  given,  and  upon  no  other 
terms  whatever. 

June  13.  Watson,  Fry,  and  Norman  showed  cause.  No  sufficient 
ground  is  laid  by  the  affidavits  to  entitle  the  defendant  to  have  the 
suggestion  entered  under  the  143d  section  of  the  Common  Law  Fro* 
cedure  Act,  which  requires  that  judgment  non  obstante  veredicto 
should  have  been  "  by  reason  of  the  non-averment  of  some  alleged 
material  fact  or  facts,  or  material  allegation ; "  and  the  party  applying 
to  enter  the  suggestion  must  make  out,  by  affidavit,  a  primd  facie 
case  that  with  the  amendment  the  plea  will  afford  a  good  answer.  But 
these  pleas,  even  with  the  suggestion,  Would  be  baa.  The  affidavit 
is  most  unsatisfactory  as  to  the  nature  of  the  agreement  between  the 
company  and  the  defendant.  It  does  not  say  between  whom  the 
agreement  was  made.    All  that  is  stated  in  the  suggestion  is,  in  sub- 
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stance,  contained  in  the  plea,  and  unless  the  court  see  that  the  alle- 
gation suggested  would  remedy  the  existing  defect,  the  rule  ought  not 
to  be  granted.  But,  further,  the  section  does  not  apply,  except  where 
issue  has  been  joined  on  pleadings  delivered  after  the  act  came  into 
operation.  Pinhorn  v.  Sotister,  8  Exch.  Rep.  138;  s.  c.  14  Eng.  Rep. 
415 ,  Moon  v.  Purden,  2  Exch.  Rep.  22 ;  The  Queen  v.  Crowan,  14 
Q.  B.  Rep.  221 ;  Cornish  v.  Hocking,  22  Law  J.  Rep.  (n.  s.)  Q.  B. 
142 ;  s.  c.  16  Eng.  Rep.  255. 

Crowder,  (Field  was  with  him,)  contri.  The  cases  last  referred  to 
do  not  apply  here. 

ILord  Campbell,  C.  J.  We  will  hear  you  first  on  the  other  point] 
t  must  be  taken  that  an  affidavit  is  necessary  in  support  of  the 
application. 

[Lord  Campbell,  C.J.  The  .words  of  the  section  are,  u  may  by 
leave  of  the  court  suggest,"  &c,  and  the  court  will  require  an  affida- 
vit. 

The  object  of  the  act  is  to  secure  the  trial  of  actions  upon  their 
merits,  and  the  court  will  not  require  the  same  accuracy  in  the  affida- 
vit as  in  pleading.  If  the  affidavit  reasonably  conveys  that  there 
was  an  agreement,  and  that  the  company  took  the  note  as  one  to 
which  the  defendant  was  to  be  surety  only,  that  is  enough.  The  truth 
of  the  facts  will  be  tried  by  a  jury,  and  the  party  has  the  right  to 
have  the  question,  whether  they  make  the  pleading  good,  put  on  the 
record,  so  that  it  may  be  taken  to  a  court  of  error. 

Lord  Campbell,  C.  J.  I  think  this  rule  must  be  discharged.  The 
section  in  question  contains  a  most  useful  enactment,  for  the  purpose 
of  having  a  case  fairly  decided  upon  the  merits,  without  being  de- 
feated by  a  technical  objection,  and  where  there  is  judgment  non  ob~ 
stante  veredicto  on  account  of  a  defect  in  a  plea,  an  opportunity  is 
given  to  make  the  plea  good,  and  the  matter  suggested  may  be  tra- 
versed, and  so  judgment  given  in  the  party's  favor  if  the  plea  be 
made  good.  But  this  court  must  watch  and  see  that  enough  is  stated 
in  the  affidavits  to  warrant  the  suggestion  being  made.  Now,  there 
would  be  a  sufficient  ground  shown  in  this  case  if  the  affidavits  made 
out  that,  George  Friend  being  the  principal,  the  defendant  was  merely 
his  surety,  aud  that  it  was  specially  agreed  between  the  defendant  and 
the  banking  company  that  the  note  was  to  be  taken  from  the  defend- 
ant merely  as  surety,  and  that  no  other  liability  than  that  of  surety 
was  to  be  incurred  by  the  defendant.  Then  I  should  have  thought  it 
fit  to  admit  the  suggestion,  in  order  that  if  true  the  effect  of  it  might 
be  determined.  If,  under  such  circumstances,  time  was  afterwards 
given  to  George  Friend,  no  doubt  a  court  of  equity  would  have  re- 
lieved the  defendant,  and  it  would  have  been  for  us  to  consider  whe- 
ther a  court  of  law  would  not  also  have  afforded  a  remedy ;  but  that 
is  not  made  out  satisfactorily  by  the  affidavits.  All  that  is  stated  may 
be  true,  and  still  nothing  more  may  have  taken  place  than  what  is 
already  alleged  in  the  plea.  I  think,  therefore,  that  this  is  not  a  case 
in  which  a  suggestion  ought  to  be  allowed. 
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Coleridge,  J.  I  am  of  the  same  opinion.  The  first  thing  that  is 
necessary  to  support  an  application  of  this  nature  is  to  require  an 
affidavit ;  and  that  would  be  of  little  use  unless  we  required  it  to 
state  in  a  clear  and  unambiguous  manner  the  existence  of  the  facts, 
the  omission  of  which  constituted  the  defect  in  the  plea.  This  affida- 
vit in  its  terms  falls  far  short  of  being  sufficient  to  show  that  the  plea 
could  be  made  good 

Erle,  J.  I  also  think  that  the  ground  of  the  application  fails  in 
point  of  fact 

Crompton,  J.  We  must  take  the  usual  course  of  requiring  an 
affidavit,  and  then  it  comes  to  this,  that  the  party  must  make  it  clear 
that  he  has  substantial  ground  for  suggesting  the  new  matter.  He 
must  show  more  than  a  mere  doubtful  ground.  His  affidavit  must 
be  such  as  to  impress  us  that  there  will  be  a  good  defence  shown  by 
the  plea  if  the  allegation  as  suggested  be  allowed. 

Rule  discharged.1 


Fisher  v.  Bridges,3 

May  5,  «nd  June  13, 1853. 

Covenant  — Illegality  —  Prior  Unlawful  Contract — Consideration  — 
Practice  —  Suggestion  undei  Section  143  of  Common  Law  Proce- 
dure Act. 

To  a  declaration  in  covenant,  the  defendant  pleaded  that  before  making  the  covenant  it  was 
unlawfully  agreed  between  the  plaintiff  and  the  defendant,  that  the  plaintiff  should  sell 
and  convey  to  the  defendant  land,  at  a  certain  price,  for  the  purpose  (as  the  plaintiff  then 
well  knew)  that  the  said  land  should  be  exposed  to  sale  t>y  lottery,  contrary  to  the  12 
Geo.  2,  c  28 ;  that  afterwards,  in  pursuance  of  the  said  illegal  agreement,  the  said  land 
was  sold  and  transferred  to  the' defendant,  and  a  part  of  the  purchase-money  being  unpaid, 
the  defendant,  to  secure  the  payment  thereof  %  the  plaintiff^  entered  into  the  covenant  de- 
clared upon.    Issue  having  been  taken  on  this  plea  and  found  for  the  defendant:  — 

Held,  after  verdict,  that  the  plea  disclosed  no  answer  to  the  action,  as  it  did  not  show  that  the 
covenant  was  entered  into  for  the  purpose  of  carrying  out  the  prior  illegal  object,  or  in 
pursuance  of  the  illegal  contract   * 

In  order  to  entitle  a  party  to  a  suggestion  after  a  pleading  has  been  adjudged  defective  under 
section  143  of  the  Common  Law  Procedure  Act,  he  must  show  by  affidavit  a  clear  and 
satisfactory  primd  facie  case  of  the  truth  of  the  facts  proposed  to  be  suggested,  and  of  their 
sufficiency  to  render  the  pleading  good. 

Covenant.  The  declaration  was  upon  a  deed,  dated  the  27th 
of  October,  1849,  whereby  the  defendant  covenanted  to  pay  to  the 
plaintiff  6302.  with  interest    Breach  non-payment 


i  See  the  next  case. 

»  22  Law  J.  Kep.  (k.  e.)  Q.  B.  270. 
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Plea  —  that  before  the  making  of  the  said  deed,  it  was  unlawfully 
agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the  plain* 
tiff  should  sell,  assign,  and  transfer  to  the  defendant,  and  that  the  de* 
fendant  should  purchase  of  the  plaintiff  and  accept  from  him  a  con* 
veyance  of  certain  lands  and  houses  for  the  residue  of  a  term  of 
years,  &c,  in  consideration  of  a  certain  sum  of  money  to  be  therefor 
paid  by  the  defendant  to  the  plaintiff,  to  the  intent  and  in  order  and 
for  the  purpose,  as  the  plaintiff  at  the  time  of  the  making  of  the  said 
agreement  well  knew,  that  the  said  lands  and  houses  shpuld  be  ex- 
posed to  sale  and  sold  by  way  of  lottery  or  by  lots,  tickets,  numbers, 
or  figures,  or  by  a  method  or  device  depending  upon,  or  to  be  deter- 
mined by  lot  or  drawing,  contrary  to  the  form  of  the  statutes  in  such 
case  made  and  provided.  That  afterwards,  in  pursuance  of  the  said 
,  illegal  agreement,  the  said  lands  and  houses  were  sold,  assigned  and 
transferred  to  the  defendant  for  the  residue  of  the  said  term,  and  a 
part  of  the  said  purchase  or  consideration  money  to  be  paid  by  the 
defendant  to  the  plaintiff  for  the  same  being  unpaid,  the  defendant, 
to  secure  the  payment  thereof  to  the  plaintiff,  made  the  said  deed  and 
covenant  in  the  declaration  mentioned,  the  said  sum  of  630/.  being 
parcel  of  that  money.     The  replication  took  issue  on  this  plea. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  West- 
minster, after  Hilary  term  last,  the  defendant  had  a  verdict  on  this 
issue.  A  rule  nisi  having  been  afterwards  obtained  to  enter  the  ver- 
dict for  the  plaintiff,  notwithstanding  the  verdict,  — 

May  5.  Hugh  Hill  and  Ball  showed  cause.  This  plea  is  perfectly 
good.  In  the  first  place  it  states  that  the  lands  and  houses  in  ques- 
tion were  sold  for  the  purpose  of  effecting  an  illegal  object  prohibited 
by  the  12  Geo.  2,  c,  28,  s.  1,  which  imposes  a  penalty  of  200/.  for  cer- 
tain offences,  including  "  exposing  to  sale  any  houses,  lands,  &c.,  by 
any  game,  method,  or  device  whatsoever,  depending  upon,  or  to  be 
determined  by  any  lot  or  drawing."  And  by  section  14,  "  all  and 
every  such  sale  or  sales  of  houses,  lands,  &c.,  by  any  game,  lottery,  or 
lotteries,  machine,  engine,  or  other  device  whatsoever,  depending  upon 
or  to  be  determined  by  chance  or  lot,"  is  declared  to  be  u  void  to  all 
intents  and  purposes  whatsoever."  This  contract  being  for  an  illegal 
object  is,  therefore,  void,  and  no  action  could  be  maintained  upon  it 
for  the  price  of  the  land.  De  Begnis  v.  Armistead,  10  Bing.  109,  cit- 
ing Bartlett  v.  Vinor,  2  Carth.  251 ;  Langton  v.  Hughes,  1  M.  &  S. 
593 ;  The  Gas-light  Company  v.  Turner,  6  Bing.  N.  C.  324.  Cannon 
v.  Bryce,  3  B.  &  Aid.  179,  shows  that  no  distinction  is  now  made  be- 
tween a  malum  prohibitum  and  a  malum  in  se.  MKinnell  v.  Robin* 
son,  3  Mee.  &  W.  434,  expressly  overrules  Wettenhall  v.  Wood,  1  Esp. 
18.  Then,  in  the  next  place,  this  deed  and  covenant,  which  was  given 
as  a  security  for  the  price  to  be  paid  under  the  illegal  contract,  is  also 
illegal  and  cannot  be  enforced.  It  is  not  unfrequently  the  case  that 
the  purchaser  of  property  mortgages  it  to  raise  the  purchase-money, 
and  the  conveyance  and  covenant  to  secure  money  lent  is  by  the 
same  deed.    In  such  a  case,  if  the  sale  were  illegal,  it  would  be  im 


360     COURT  OF  QUEEN'S  BENCH,  1852-53. 


Fisher  v.  Bridges. 


possible  to  say  that  the  covenant  could  be  enforced.  Collins  v.  Blan- 
iern,  2  Wils.  341. 

[Wig  htm  an,  J.  Here  the  covenant  in  question  was  no  part  of  the 
original  illegal  bargain.] 

It  was  given  solely  to  secure  the  price  of  that  bargain.  In  Paxton 
v.  Popham,  9  East,  408,  to  debt  on  bond  conditioned  for  the  payment 
of  a  sum  of  money  borrowed  by  the  defendants  of  the  plaintiffs  at 
respondentia  interest  on  the  security  of  goods  shipped  from  Calcutta 
to  Ostendjjthe  defendant  pleaded  that  the  bond  was  given  to  cover 
the  price  of  goods  sold  by  the  plaintiffs  to  the  defendants  for  the 
purpose  of  an  illegal  traffic  to  the  East  Indies,  and  illegally  prepared 
for  shipment  by  the  plaintiffs,  and  it  was  held  that  the  defendants 
were  entitled  to  judgment.  A  similar  defence  prevailed  in  Lightfoot 
v.  Tenant,  1  Bos.  &  P.  551,  where  Eyre,  C.  J.,  delivered  an  elaborate 
judgment  on  the  subject 

[Lord  Campbell,  C.  J.  May  there  not  be  a  moral  obligation  to 
pay  for  the  land  which  has  been  had,  although  it  was  originally  sold 
under  an  illegal  contract  ?] 

The  whole  of  the  price  secured  by  this  covenant  is  tainted  with 
illegality.  Simpson  v.  Bloss,  7  Taunt  246,  and  Wettenhall  v.  Wood 
cannot  be  supported.     Macgregor  v.  Lowe,  1  Car.  &  P.  200. 

[Crompton,  J.  This  being  a  deed  under  seal  does  not  require  a 
consideration  as  a  parol  contract  does.  Bonds  given  in  consideration 
of  past  cohabitation  are  valid,  although  that  would  not  be  a  good 
consideration  to  support  a  parol  contract  Beaumont  v.  Reeve,  8  Q, 
B.  Rep.  483.] 

The  price  secured  by  the  covenant  was  to  be  paid  under  the  illegal 
agreement ;  and,  therefore,  the  covenant  cannot  be  supported  on  any 
other  consideration  than  that  on  which  the  agreement  stands. 

Montagu  Chambers  and  Hawkins,  in  support  of  the  rule.  The  plea 
discloses  no  illegality.  No  action  could  have  been  brought  upon  the 
agreement  for  the  sale,  not  because  it  was  expressly  stipulated  that 
the  land  should  be  applied  to  an  illegal  purpose,  but  because  there 
existed  in  the  mind  of  the  defendant  at  that  time  an  intention  to  apply 
it  to  such  a  purpose,  and  because  the  plaintiff  knew  of  this  intention. 
But  the  other  part  of  the  plea  is  quite  distinct.  It  shows  that  the 
land  which  was  agreed  to  be  sold  was  conveyed  to  the  defendant,  who 
thus  had  the  benefit  of  it,  and  it  is  quite  consistent  with  the  plea  that 
the  illegal  purpose  was  abandoned  before  the  deed  containing  the 
covenant  in  question  was  executed,  in  which  case  it  would  be  capa- 
ble of  being  enforced.  If  a  party  has  had  the  benefit  of  that  for  which 
he  has  stipulated,  although  under  a  void  contract,  that  will  be  a  suffi- 
cient consideration  to  support  a  covenant  to  pay  the  price.  Williams 
v.  Paul,  6  Bing.  653.  If  a  party  endeavors  to  enforce  an  illegal  contract, 
or  any  thing  which  is  a  part  of  it,  illegality  is  no  doubt  an  answer ; 
but  if,  as  here,  the  plaintiff  can  make  out  his  case  without  relying  on 
the  illegal  agreement,  it  lies  on  the  defendant  to  show  distinctly  that 
the  contract  sued  upon  is  part  of  the  original  illegal  transaction. 
Petrie  v.  Hannay,  3  Term  Rep.  418.    In  Lightfoot  v.  Tenant,  it  is  evi- 
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dent  that  the  illegal  transaction  necessarily  formed  a  part  of  the 
plaintiff's  case.    Jones  v.  Waitey  9  CI.  &  F.  101,  was  also  referred  to. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  there  should  be 
judgment  for  the  plaintiff,  non  obstante  veredicto.  The  plea  discloses 
nothing  which  shows  that  the  deed  or  covenant  is  illegal.  It  sets  out 
an  agreement  between  the  parties  which  is  illegal,  because  it  is  con- 
trary to  the  10  &  11  Will.  3,  a  17,  and  the  12  Qeg.  2,  c.  28,  but  it 
shows  clearly  that  the  deed  declared  upon  was  not  given  under  that 
illegal  agreement.  Indeed  it  excludes  any  such  presumption,  for  it 
says  that  «  afterwards,  in  pursuance  of  the  said  illegal  agreement,  the 
said  lands  and  houses  were  sold  and  transferred  to  the  defendant" 
This  refers  to  something  which  must  have  taken  place  after  the 
agreement  had  been  entered  into,  and  it  is  not  until  still  later,  and 
after  this  transfer,  that  the  deed  in  question  was  executed  to  secure 
payment  of  the  part  of  the  purchase-money  which  remained  unpaid. 
The  cases  of  Paxton  v.  Popham  and  Lightfoot  v.  Tenant  may  be 
supported  on  the  supposition  that  the  securities  were  there  given  either 
contemporaneously  with,  or  under  and  in  pursuance  of,  the  illegal 
agreement.  But  no  such  supposition  can  here  exist,  and  we  must 
take  it  that  after  the  transfer  of  the  premises  had  been  completed 
there  was  a  new  agreement  come  to  between  the  parties,  under  which 
the  defendant  gave'  this  security  for  part  of  the  purchase-money.  In 
that  I  see  no  illegality ;  it  is  not  against  either  of  the  statutes,  nor  is 
it  for  the  purpose  of  carrying  on  a  lottery.  For  aught  that  appears, 
the  illegal  purpose  may  have  been  abandoned,  and  the  defendant  be- 
ing in  the  possession  of  the  premises  and  using  them  for  a  perfectly 
lawful  purpose,  may  have  thought  himself  bound  to  pay  the  price,  and 
therefore  entered  into  this  covenant.  There  is  no  infraction  of  the 
Btatutes  or  of  the  rules  of  morality  in  this.  Where  a  security  is  given 
for  the  price  of  that  which  is  absolutely  illegal,  as  for  a  murder,  al- 
though given  after  the  crime  has  been  committed,  it  would  no  doubt 
be  bad,  because  there  would  be  no  consideration  of  any  kind  to  sup- 
port it.  But  here  there  is  a  good  moral  consideration  that  the  vendor 
should  receive  the  recompense  stipulated  for.  It  is  li^e  the  case  where 
there  has  been  seduction,  and  the  seducer,  after  the  cohabitation  has 
ceased,  gives  a  bond  for  the  maintenance  of  the  woman.  That  is  not 
illegal,  although  it  rests  primarily  on  a  matter  contrary  to  morality. 
I  think  it  is  consistent  with  this  plea  that  the  deed  may  have  been 
most  properly  given  without  intending  to  violate  the  law  in  consider- 
ation of  the  benefit  received  by  the  defendant,  and  after  verdict  we 
ought  so  to  construe  the  plea. 

Wightman,  J.  I  am  entirely  of  the  same  opinion.  If  the  deed 
on  which  this  action  was  brought  was  entered  into  for  the  purpose 
of  carrying  out  the  illegal  object,  or  in  pursuance  of  the  previous 
illegal  contract,  there  is  no  doubt  that  on  the  principle  of  decided 
cases  no  action  could  be  maintained  upon  it.  But  this  plea  shows 
the  covenant  to  have  been  given  neither  to  carry  into  effect  the  illegal 
contract,  nor  in  pursuance  of  it.     It  seems  to  me  that  is  the  main 
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ground  of  distinction  between  the  present  case  and  those  relied  upon 
by  the  plaintiff;  Paxton  v.  Popham  and  Lightfoot  v.  Tenant^  in  both  of 
which  it  appears  from  the  reports  that  the  contract  on  which  the  action 
was  brought  was  made  either  for  the  purpose  of  carrying  into  effect, 
or  in  pursuance  of,  an  illegal  bargain;  whereas  that  is  excluded 
here.  From  the  terms  of  the  plea  the  covenant  appears  to  have  been 
entered  into  after  the  contract  for  the  sale  of  the  land  had  been  wholly 
carried  into  effect,  except  as  to  a  portion  of  ihe  purchase-money,  for 
the  purpose  of  securing  which  the  defendant  gave  the  deed  in  question. 
It  is  a  mere  voluntary  deed,  no  doubt,  but  that  will  not  prevent  its 
being  sued  upon,  if  there  is  no  illegality  by  which  it  can  be  affected. 

Erle,  J.  I  also  think  that  judgment  should  be  for  the  plaintiff. 
An  action  is  maintainable  upon  a  contract  under  seal,  although  ther$ 
is  no  consideration  to  support  it.  If  it  be  part  of  an  illegal  contract, 
the  deed  will,  no  doubt,  be  defeated,  but  that  is  not  shown  to  be  the 
case  here.  The  plea  sets  up  that  an  illegal  contract  for  the  sale  of 
land  once  existed  between  the  parties,  and  that  after  some  of  the 
money  had  been  paid  under  that  contract,  and  when  the  remainder 
was  due,  this  deed  was  given  to  secure  it  I  think,  therefore,  that 
the  covenant  is  not  tainted  with  the  previous  illegality.  I  draw  a 
distinction  between  an  illegal  contract  having  been  broken  and 
sought  to  be  enforced,  and  the  case  where  it  has  been  performed,  and 
the  party  who  has  had  the  benefit  of  it  says  to  the  other,  "  I  owe 
you  some  indemnity  on  the  contract  which  was  not  binding  upon 
me  in  law,  and  I  give  you  a  bond  for  it."  In  the  latter  case,  the 
principles  already  established  go  the  full  length  of  supporting  wl^at 
is  done  between  these  parties. 

Crompton,  J.  This  is  an  action  upon  a  covenant  under  seal, 
which  can  only  be  avoided  by  showing  that  it  is  illegal  itself,  or 
tainted  with  an  illegal  consideration.  This  must  be  done  by  making 
out  that  it  was  given  in  pursuance  of  an  illegal  contract,  or  for  the 
purpose  of  carrying  out  an  illegal  object.  If  the  original  agreement 
had  contained  a  stipulation  that  such  a  covenant  should  be  given, 
that  would,  no  doubt,  avoid  it ;  but  there  is  nothing  of  the  sort 
averred  here,  and  I  see  no  ground  for  saying  there  is  any  illegality. 
Where  a  party  has  acquired  land,  although  in  the  course  of  carrying 
out  an  illegal  contract,  there  is  nothing*which  shows  that  it  is  either 
immoral  or  improper  to  pay  the  price  of  the  land.  It  really  comes 
to  the  old  distinction  taken  in  the  case  of  contracts  founded  on  past 
cohabitation.  Where  the  instrument  requires  a  consideration  to 
support  it,  the  past  cohabitation  is  not  a  sufficient  consideration  to 
support  an  action  as  upon  an  executory  contract  —  Beaumont  v. 
Reeves;  but  it  has  been  over  and  over  again  held,  that  a  bond  given 
for  this  purpose  is  good,  because,  being  under  seal,  it  requires  no 
consideration,  as  a  parol  contract  does.  The  cases  relied  upon  by 
the  plaintiff  were  those  where  the  bond  or  covenant  sued  on  were 
either  part  of  or  made  in  pursuance  of  an  illegal  agreement,  but  no 
point  was  there  made  that  the  contract  was  entered  into  after  the 
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illegal  transaction  was  over ;  and  if  such  a  ground  has  existed,  I 
have  no  doubt  it  would  have  been  relied  upon.  Therefore,  those 
cases  have  no  bearing  upon  the  present. 

Judgment  for  the  plaintiff} 


1  A  rale  was  afterwards  obtained,  on  behalf  of  the  defendant,  calling  upon  the  plain- 
tiff to  show  cause  why  the  defendant  should  not  be  at  liberty  to  suggest  upon  the 
record,  under  the  Common  Law  Procedure  Act,  sect.  143,  material  tacts  omitted  in 
the  first  plea.  The  facts  proposed  to  be  suggested  were,  in  terms,  those  stated  in  the 
affidavit  made  in  support  of  the  rule  by  the  clefendant's  attorney,  who  deposed  that  he 
had  been  informed  and  believed  that  the  said  sale,  transfer,  and  assignment,  so  made  as 
in  the  said  first  plea  mentioned,  was  by  deed  made  and  executed  by  the  plaintiff  and 
one  M.  Ellison,  and  that 'the  said  deed  and  covenant  in  the  declaration  mentioned  were 
respectively  made  and  executed  on  the  same  day,  and  were  one  and  the  same  trans- . 
action,  although  the  said  deed  in  the  declaration  mentioned  was  made  and  executed 
before  the  said  deed  so  made  and  executed  by  the  plaintiff  and  the  said  M.  Ellison ; 
that  the  said  deed  in  the  said  declaration  mentioned  was  a  mortgage  deed  executed  by 
the  defendant  to  the  plaintiff,  mortgaging  the  said  lands  and  houses  to  the  plaintiff,  for 
the  securing  to  him  the  payment  of  the  consideration  money  for  the  said  sale,  transfer, 
and  assignment,  and  the  defendant  having  made  default  in  payment  of  the  said  money, 
the  plaintiff  aforesaid  entered  upon  and  hath  hitherto  kept  and  retained  possession  of 
the  said  lands  and  houses,  and  both  the  said  deeds  were  made  and  executed  for  the 
purpose  of  furthering  and  carrying  into  execution  the  said  intended  exposure  to  sale 
oy  lottery,  and  in  the  manner  aforesaid  agreed  on,  of  the  said  lands  and  houses,  and 
the  means  by  which  the  defendant  was  to  procure  money  for  the  purpose  of  paying  to 
the  plaintiff  the  consideration  money  was  by  such  illegal  exposure  to  sale,  and  sale  of 
the  said  lands  and  houses,  and  that  the  same  were  true  in  substance  and  in  fact 

In  answer,  the  plaintiff,  his  attorney,  and  the  clerk  of  the  attorney,  made  an  affida- 
vit, stating  that  the  said  defendant,  on  or  about  the  17th  of  November,  1848,  entered 
into  a  certain  contract,  dated  the  17th  of  November,  1848,  and  made  between  the  said 
plaintiff  of  the  one  part,  and  the  said  defendant  of  the  other  part,  for  the  purchase  by 
the  said  defendant  from  the  plaintiff  of  certain  leasehold  lands  and  houses,  for  the  sum 
of  4,000*. ;  that  on  or  about  the  26th  of  October,  1840,  some  of. the  said  leasehold  houses  • 
and  Lands,  being  the  houses  and  lands  mentioned  in  the  said  first  plea,  were  by  the 
direction  and  at  the  request  of  the  said  defendant  sold  and  conveyed  oy  the  said  plain- 
tiff and  one  M.  Ellison  to  the  said  defendant,  by  indenture,  dated  the  26th  of  October,  ' 
1849,  subject  to  a  certain  mortgage,  and  that  the  mortgage  deed  and  covenant  men- 
tioned in  the  declaration,  and  bearing  date  the  27th  of  October,  1849,  was  executed 
after  and  not  before  the  said  last  mentioned  conveyances,  for  the  purpose  of  securing 
to  the  plaintiff  the  payment  of  6302.,  mentioned  in  the  covenant  declared  upon,  and  not 
for  any  other  purpose ;  that  by  a  certain  memorandum  in  writing,  dated  the  27th  of 
October,  1849,  signed  by  the  said  plaintiff  and  defendant,  it  was  agreed  that  the  said 
plaintiff  Bhould  receive  all  rents  up  to  the  25th  of  September  then  last,  and  should  pay 
the  ground-rent  up  to  the  29th  of  September  then  last,  and  that  the  said  defendant 
should  receive  all  rents  since  the  said  25th  of  September,  and  pay  the  then  next  half- 
year's  ground-rent  The  affidavit  then  stated  facts,  showing  that  the  defendant  had 
afterwards  continued  in  full  enjoyment  of  the  premises,  receiving  the  rents  and  paying 
the  interest  on  the  mortgage  to  the  plaintiff,  and  then  proceeded  to  state,  that  the  said 
conveyance  and  the  said  mortgage  and  covenant  were  not  nor  was  either  of  them  made 
or  executed  for  the  purpose  of  furthering  or  carrying  into  execution  the  alleged  or  any 
intended  exposure  to  sale,  or  sale  by  lottery,  or  in  the  manner  in  the  said  plea  alleged 
to  have  been  agreed  on  or  otherwise,  of  the  said  houses  and  lands,  or  any  or  either  of 
them,  or  any  part  thereof,  nor  were  the  means  by  which  the  defendant  was  to  procure 
money  for  the  purpose  of  paying  to  the  defendant  -the  consideration  money  of  the  said 
leasehold  houses  and  lands,  or  any  part  thereof,  by  such  illegal  exposure  to  sale  of  the 
said  houses  and  lands,  or  any  or  either  of  diem,  or  any  part  thereof,  or  by  any  ille- 
gal or  other  exposure  to  sale,  or  sale  of  the  said  houses  and  lands,  or  any  part  thereof; 
but,  on  the  contrary  thereof,  the  same  deeds  and  each  of  them  were  and  was  executed 
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April  23, 1853. 

Railway — Mandamus  to  complete  —  Return  —  Expiration  of  Com- 
pulsory Powers  —  Inability  to  obtain  land. 

To  a  mandamus  commanding  a  railway  company  to  complete  their  line,  it  is  not  a  sufficient 
return  that  the  compulsory  powers  for  the  purchase  of  land  expired  before  the  issuing  of 
the  writ,  and  that  the  defendants  never  were  in  actual  possession  or  entitled  to  acquire  pos- 


bon&jide  and  acted  upon  both  by  the  plaintiff  and  the  said  defendant,  in  accordance 
'with  the  tenor,  true  intent,  and  meaning  of  such  conveyance  and  mortgage,  and  with- 
out any  reference  whatsoever  to  the  future  disposition  or  sale,  or  exposure  to  sale,  of 
the  same,  or  any  part  thereof,  by  lottery  or  otherwise. 

• 

Montagu  Chambers  and  Hawkins  showed  cause  ("June  13).  The  affidavit  in  sup- 
port of  the  rule  is  not  sufficient  to  entitle  the  defendants  to  enter  the  suggestion. 

[Lord  Campbell,  C.  J.  We  laid  down  this  morning  in  a  case  of  Stanley  v.  Boy- 
cott, 22  Law  J.  Rep.  (n.  s.)  Q.  B.  265 ;  6.  c.  ante,  p.  351,  that  there  must  be  reason- 
able  evidence  of  the  truth  of  the  matter  sought  to  do  suggested.] 

There  should  be  an  affidavit  swearing  positively  to  the  facts,  if  it  can  be  got  from  a 
living  deponent,  and  in  this  case  such  an  affidavit  might  have  been  procured.  At  pre- 
sent there  is  nothing  but  the  attorney's  information  and  belief  upon  which  to  found  the 
suggestion. 

[Lord  Campbell,  C.  J.  We  require  that  enough  should  appear  to  make  out  a 
prand  facie  case.    We  cannot  try  the  question  upon  the  affidavits.] 

Further,  every  .word  in  the  affidavit  may  be  true,  still  it  shows  no  ground  for  allow- 
ing the  suggestion.  There  is  nothing  stated  from  which  it  appears  that  the  suggestion 
would  make  the  plea  a  good  answer ;  and,  looking  at  the  affidavit  in  answer,  the  con- 
trary appears  to  be  the  case. 

H.  Hill  and  Ball,  contra.  The  notes  of  the  trial  will  not,  it  is  supposed,  be  looked 
at  on  this  motion. 
JXord  Campbell,  C.  J.  No.  We  must  be  guided  by  the  affidavits.] 
Then,  unless  the  affidavits  here  be  sufficient,  a  party  will  frequently  be  deprived  of 
the  enactment  There  was  no  means  of  making  the  application  for  the  rule  at  the 
time  it  was  made,  except  upon  the  affidavit  of  the  attorney.  It  would  in  many  cases 
be  a  great  hardship  to  require  positive  evidence  of  the  facts  to  be  suggested.  Then, 
as  to  the  affidavits  on  the  other  side,  they  do  not  answer  the  material  facts  alleged  in 
the  affidavit  of  the  defendant's  attorney,  and  an  opportunity  should  be  allowed  of  hav- 
ing the  matter  tried  by  a  jury.  It  is  not  denied  that  the  sale  and  the  covenant  were 
one  and  the  same  transaction. 

Lord  Campbell,  C.  J.  We  must,  I  think,  act  in  this  case  as  we  did  in  the  for- 
mer case  of  Manley  v.  Boycott.  We  must  say  that  to  entitle  a  party  to  take  advan- 
tage of  the  enactment  in  question,  he  must  lay  before  us  a  clear  and  satisfactory  case. 
To  allow  of  such  an  application  as  the  present  being  made  in  so  loose  a  manner,  would 
be  to  encourage  bad  pleading  with  the  hope  of  an  amendment  being  allowed  under 
this  section,  after  verdict    The  rule  must  be  discharged. 

Erle,  J.,  and  Crompton,  J.,  concurred. 

Rule  discharged. 

1 22  Law  J.  Rep.  (n.  s.)  Q.  B.  263;  1  Common  Law  Rep.  71 ;  1  EL  &  BL  874. 
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session  of  all  the  lands  required  for  the  purpose  of  making  the  line ;  they  most  go  on  to 
show  that  they  cannot  get  all  the  necessary  land  without  exercising  their  compulsory 
powers. 

Mandamus  to  make  and  complete  a  line  of  railway  authorized  by 
the  "  Wilts,  Somerset,  and  Weymouth  Railway  Act,  1845,"  the 
powers  of  which  were  transferred  to  the  defendants  by  "  The  Great 
Western  Railway  Act,  1851.". 

The  writ,  after  reciting  these  acts,  averred  that  the  Wilts,  Somerset, 
and  Weymouth  Railway  Company, -before  the  transfer  of  their 
powers  to  the  defendants,  had  taken  steps  towards  the  making  of  the 
said  line,  and  had  set  out  the  said  line  throughout  its  whole  extent, 
and  that  before  the  expiration  of  their  compulsory  powers  for  the 
purchase  of  lands,  and  in  exercise  and  execution  of  their  powers 
under  the  said  acts,  they  had  served  upon  nearly  all  the  owners  of  the 
lands  required  for  the  purpose  of  constructing  such  railway,  notices 
in  order  to  enable  the  said  company  to  purchase  and  take  such  lands 
in  a  compulsory  manner ;  and  that  they  had  actually  purchased  or 
made  contracts  and  agreements  for  the  purchase  of  the  fee-simple  of 
all  the  residue  of  the  lands  so  required ;  "  by  virtue  of  which  said 
notices,  and  the  said  purchases  and  agreements,  or  some  of  them,  the 
said  company  were,  at  the  time  of  the  passing  of  the  said  Great 
Western  Railway  Act,  1851,  either  actually  in  possession  of  or 
entitled  to  acquire  the  fee-simple  in  possession  of  all  the  lands 
required  for  the  purpose  of  constructing  the  said  railway,  without 
any  further  exercise  of  the  compulsory  powers  for  the  purchase  of 
lands  conferred  upon  them  by  the  said  acts." 

The  return  stated  that  the  period  limited  for  the  compulsory  pur- 
chase of  land  for  the  purposes  of  the  said  acts  in  the  writ  mentioned, 
expired  before  the  issuing  of  the  said  writ ;  and  that  the  said  Wilts, 
Somerset,  and  Weymouth  Railway  Company  at  the  time  of  the 
passing  of  the  said  Great  Western  Railway  Act,  1851,  were  not,  nor 
were  the  defendants  at  any  time  either  actually  in  possession,  or 
entitled  to  acquire  the  fee-simple  in  possession  of  all  the  lands  required 
for  the  purpose  of  constructing  the  said  railway  in  the  writ  mentioned. 

Demurrer  and  joinder  in  demurrer. 

Crowder  (Prideaux  with  him)  in  support  of  the  demurrer.  The 
return  is  bad  as  containing  too  large  a  traverse ;  it  puts  in  issue  the 
existence  of  the  compulsory  powers,  which  is  more  than  the  prose- 
cutors were  bound  to  prove.  Palmer  v.  Ekins,  2  Str.  817;  and 
Smith  v.  Lovell,  10  Com.  B.  Rep.  6 ;  s.  c.  1  Eng.  Rep.  374 ;  and, 
secondly,  it  amounts  to  a  traverse  of  an  inference  of  law.  Stephen 
on  Pleading ;  Geills  v.  Mannell,  Willes,  378 ;  and  The  King  v.  The 
Mayor,  fyc,  of  York,  5  Term  Rep.  66. 

[Lord  Campbell,  C.  J.  Is  the  virtute  cujus  in  the  writ  any  thing 
more  than  an  explanation  of  the  circumstances  before  stated  as  those 
under  which  the  company  are  entitled  to  the  possession  ? 

Crompton,  J.  Is  it  not  merely  that,  under  the  circumstances 
alleged,  the  company  have  or  can  get  the  title  ?  That  is  not  what  is 
meant  by  virtule  cujus  in  pleading.] 

31  • 
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Suppose  the  virtute  cujus  struck  out,  there  is  sufficient  to  show 
that  the  company  are  obliged  to  complete  the  line,  and  it  would  be 
an  argumentative  mode  of  objecting  to  the  notices. 

[Lobd  Campbell,  C.  J.  I  do  not  at  present  see  why  a  traverse 
modo  et  formd  would  not  have  done.  Actual  possession  is  quite 
immaterial.] 

Butt,  contra.  The  issue  taken  by  the  demurrer  is  the  only  proper 
issue  which  could  have  been  taken.  If  a  virtute  cujus  states  an  infer- 
ence of  fact -as  well  as  of  law  it  is  traversable.  Lucas  v.  Nockells, 
10  Bing.  157.  It  is  an  averment  of  fact  that  the  defendants  have 
acquired  or  are  entitled  to  acquire  the  fee-simple  in  possession.  As 
to  the  traverse  being  too  large,  Lush  v.  Russell,  5  Exch.  Rep.  203, 
shows  that  this  ought  to  be  made  ground  of  special  demurrer. 

Crowder,  in  reply. 

[Lord  Campbell,  C.  J.  Any  return  which  shows  that  the  writ 
cannot  be  obeyed  is  good:  but  does  this  return  show  any  impos- 
sibility ?] 

It  does  not.  The  prosecutors  allege  that  the  defendants  have  the 
power  of  obtaining  all  the  necessary  lands,  and  for  this  purpose  refer 
to  the  notices  givfen  and  contracts  made  by  the  company.  The  return 
does  not  deny  that  these  notices  have  been  given  and  these  contracts 
made,  but  it  states  generally  that  the  defendants  are  not  in  possession 
or  entitled  to  acquire  possession  of  all  the  land  required.  The  return 
must  condescend  to  show,  particularly,  how  it  is  that  the  writ  cannot 
be  obeyed.  The  Queen  v.  The  Great  Western  Railway  Company, 
1  E.  &  B.  253;  s.  c.  16  Eng.  Rep.  342.  There  is  nothing  stated 
here  which  shows  obedience  to  the  writ  to  be  impossible. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  there  should  be  a 
peremptory  mandamus.  It  is  net  necessary  to  give  any  opinion  upon 
the  question  as  to  the  goodness  of  the  traverse,  because  I  am  of 
opinion  that  there  is  no  sufficient  answer  to  the  writ.  A  return  must 
show  that  the  writ  has  been  obeyed,  or  allege  some  matter  which 
prevents  obedience.  Here,  it  is  not  shown  that  the  writ  cannot  be 
obeyed.  No  want  of  ability  to  perform  what  is  required  is  made  out 
by  the  defendants,  because  it  is  quite  consistent  with  all  that  here 
appears  that  they  may  have  power  to  purchase  or  obtain  by  agree- 
ment all  the  land  necessary  for  the  purpose  of  making  the  line  without 
exercising  any  of  their  compulsory  powers. 

Erle,  J.  My  judgment  is  for  a  peremptory  mandamus  upon  the 
ground  stated  by  Lord  Campbell.  The  general  question  whether  a 
mandamus  will  He  at  all  is  passed  by.  The  return  is  bad  unless  it 
shows  that  the  parties  are  unable  to  perform  the  duty  which  they  are 
called  upon  to  perform.     The  substance,  of  this  return  is,  that  the 

flowers  have  expired ;  and,  therefore,  the  defendants  cannot  get  the 
ands  which  are  necessary  to  make  the  line.     It  says  that  the  defend- 
ants hever  were  actually  in  possession  or  entitled  to  acquire  the  fee- 
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simple  in  possession  of  all  the  lands  required  for  the  construction  of 
the  line ;  but  to  make  such  a  return  good,  it  should  go  on  to  show 
that  the  defendants  had  endeavored,  by  purchase  or  agreement,  to 
acquire  the  right  to  possession,  and  that  they  are  unable  to  do  so :  as 
it  stands  on  this  record  there  is  nothing  but  an  incomplete  statement 
of  inability  to  do  that  which  they  are  called  upon  to  do. 

Crompton,  J.  If  this  had  been  a  question  on  the  traverse  of  the 
writ,  I  should  have  been  inclined  to  think  it  bad  as  being  too  large, 
and  not  on  the  ground  of  its  traversing  a  virtute  cujus.  But  the 
return  is  bad  as  a  return  to  the  writ.  It  should  have  gone  on  to  show 
that  the  defendants  are  unable  to  take  the  steps  necessary  to  make  the 
line.  It  is  quite  consistent  with  all  that  is  here  stated  that  the 
defendants  have  possession  of  every  piece  of  land  which  they  require, 
except  one  field, and  that  they  can  acquire  possession  of  this  by  private 
contract.  No  doubt  they  would,  in  such  circumstances,  not  be  strictly 
entitled  to  the  possession  of  it,  but  they  might  put  themselves  in  a 
situation  to  get  the  possession ;  and  if  so,  they  ought  to  go  on  and 
io  so. 

Judgment  for  the  crown? 


COUNTY  COTJBT  APPEAL. 
Waller,  appellant,  v.  Elizabeth  Drakeford,  respondent2 

April  22, 1853. 

Sale  —  Property  in  Chattels  —  Action  to  recover  —  Bigamy. 

Plaintiff,  being  a  widow,  bat  not  executrix  or  administratrix  of  her  former  husband,  was  in 
possession  of  furniture  which  had  formerly  belonged  to  him.  She  afterwards  married  B., 
whom  she  supposed  to  be  a  single  man,  and  together  with  him  occupied  the  house  in  which 
the  furniture  was.  In  order  to  raise  money  to  par  off  a  distress  for  rent,  B.  sold  to  the 
defendant  the  furniture.  The  plaintiff  actively  interfered  in  this  transaction,  believing  herself 
to  be  the  wife  of  B.  Shortly  afterwards  B.  was  convicted  of  bigamy  in  marrying  the  plain- 
tiff.   The  plaintiff  then  sued  the  defendant  for  the  value  of  the  furniture : 

Held,  that  she  could  not  recover  as  she  had  no  title  to  the  furniture. 

And  that,  even  if  it  were  her  property,  she  was  bound  by  her  concurrence  in  the  sale  of  it  by 
B.  to  the  defendant. 

This  was  a  case  stated  on  appeal  from  the  judgment  of  the  county 
court  of  Cheshire,  holden  at  Congleton,  in  an  action  of  Drakeford  v. 
Waller,  which  action  was  brought  to  recover  from  the  defendant  21/. 


1  The  same  point  was  decided  in  a  case  of  The  Queen  v.  The  Manchester  and  South- 
port  Railway  Company,  argued  the  15th  of  January,  1853,  where  leave  was  given  to 
amend  the  return  oy  stating  that  the  exercise  of  the  compulsory  powers  was  required 
far  the  purpose  of  acquiring  the  necessary  lands. 

1  22  Law  J.  Rep.  (n.  s.)  Q*  B.  2^. 
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9^.  &£,  the  alleged  value  of  certain  household  goods  and  furniture 
sold  to  the  defendant  by  J.  M.  Bambrough,  subsequently  convicted 
of  bigamy,  but  who  at  the  time  of  sale  was  de  facto  married  to  the 
plaintiff. 

On  the  hearing  of  the  case,  before  Joseph  St.  John  Yates,  Esq.,  on 
the  25th  of  February,  1853,  the  facts  proved  and  admitted  were  as 
follows :  —  That  the  plaintiff,  being  the  widow  of  Drakeford,  having 
previously  to  her  marriage  with  him  been  the  wife  of  one  Foster, 
also  deceased,  married  on  the  7th  of  April,  1851,  one  Bambrough, 
whom  she  supposed  to  be  a  single  man.  They  lived  together  as  man 
and  wife  for  eleven  months,  the  goods,  the  subject  of  the  present  action, 
being  a  portion  of  the  furniture  in  the  house  in  which  they  lived,  and 
having  belonged  to  one  or  the  other  of  her  former  husbands.  That 
on  the  17th  of  March,  1852,  the  rent  of  the  house  being  in  arrear  to 
the  extent  of  something  near  52.,  the  goods  in  question  were  taken  in 
distress  as  for  rent  due  from  Bambrough,  the  tenancy  of  the  house 
having,  in  fact,  some  time  previously  been  changed  from  the  plaintiff's 
name  to  that  of  Bambrough,  and  when  the  bailiffs  had  been  from 
three  to  four  days  in  possession,  the  defendant  was  sent  for  by  Bam- 
brough, and  so  much  of  the  goods  sold  to  him  (the  defendant)  as 
sufficed  to  pay  off  the  distress,  and  these  goods  were  forthwith 
removed.  In  the  course  of  the  same  day  the  defendant  purchased 
tile  remainder  of  the  property  under  the  circumstances  hereinafter 
referred  to.  The  defendant  paid  Bambrough  and  the  bailiffs  (by 
Bambrough's  directions)  the  several  sums  agreed  on  for  the  two  lots 
of  goods,  and  took  a  receipt  from  Bambrough  for  the  entire  sum  as 
for  one  payment.  That  about  a  month  after  these  occurrences,  Bam- 
brough was  taken  up  and  committed  upon  a  charge  of  bigamy,  and 
at  the  last  Chester  summer  assizes  he  was  convicted  of  having  mar- 
ried the  present  plaintiff,  he  having  at  that  time  another  wife  living; 
and  he  is  now  undergoing  punishment  upon  that  conviction. 

It  was  also  admitted  that,  up  to  the  day  of  the  arrest,  neither  the 
plaintiff  nor  the  defendant  had  even  a  suspicion  but  that  her  mar- 
riage with  Bambrough  was  valid ;  and  that  none  of  the  goods,  the 
subject  of  the  present  action,  were  the  property  of  Bambrough,  and 
that  they  had  been  purchased  prior  to  the  decease  of  Drakeford,  the 
plaintifrs  second  husband,  and  were  in  her  possession  from  his  decease 
to  the  time  of  her  marriage  with  Bambrough,  and  in  the  same  house, 
and  so  continued  until  the  distress.  That  the  plaintiff  was  not  exe- 
cutrix of,  nor  had  taken  out  administration  to  either  her  first  or  second 
husband ;  and  that  the  plaintiff  not  merely  did  not  oppose  the  transac- 
tions with  Bambrough  and  the  defendant,  but  that  she  actively  inter- 
fered to  carry  them  out,  to  the  same  extent,  however,  and  in  the  same 
manner  only  as  is  usual  with  women  in  her  station  of  life  in  reference 
to  similar  family  arrangements.  But  it  was  not  proved  that  any  por- 
tion of  the  proceeds  of  the  sale  came  either  directly  or  indirectly  to 
her  hands,  or  was  applied  for  her  benefit,  except  in  so  far  as  the  bai- 
liffs were  by  these  means  remqved  out  of  the  house.  It  was  also 
proved  that  previous  to  the  commencement  of  the  action  the  airibunt 
of  rent  and  expenses  was  tendered  by  the  plaintiff  to  the  defendant 


COURT  OF  QUEEN'S  BENCH,  1852-53.    869 

Waller  v.  Drakeford. 

The  value  of  the  goods  sued  for  was  proved  to  be  12/.  125,,  and 
his  honor  gave  judgment  against  the  defendant  for  that  amount, 
against  which  decision  the  defendant  appealed. 

The  question  for  the  opinion  of  the  Court  of  Queen's  Bench, 
under  the  circumstances  admitted  and  proved,  was,  whether  or  not, 
upon  the  facts  stated,  the  decision  of  the  judge  was  right  or  wrong 
in  point  of  law.1 

Welsby,  for  the  appellant.  This  question  must  be  looked  at  as  if 
the  plaintiff  were  now  suing  in  trover  for  these  goods,  in  which  case 
she  would  fail  to  prove  any  property  in  them,  as  she  is  not  the  per- 
sonal representative  of  either  of  her  deceased  husbands. 

[Lord  Campbell,  C.  J.  The  legal  representative  of  the  husband 
might  still  claim  them.] 

That  is  so ;  and,  therefore,  oh  that  ground  she  cannot  maintain  the 
action.  But,  in  the  next  place,  she  cannot  recover  against  the  defend- 
ant, who  acquired  the  property  by  the  sale  which  was  expressly 
assented  to  by  the  plaintiff  while  she  was  sui  juris. 

Miller y  Serg.,  contra.  This  was  a  contract  made  between  the  defend- 
ant and  a  person  who  was  supposed  to  be  the  plaintiff's  husband,  but 
to  which  the  plaintiff  herself  was  no  party.  She  cannot,  therefore, 
be  affected  by  it. 

[Lord  Campbell,  C.J.  Her  right  to  succeed  can  only  exist  on 
the  supposition  that  her  marriage  with  Bambrough  was  void,  so  as  to 
make  her  a.  feme  sole,  in  which  case  she  would  be  bound*by  what  she 
did.  If  she  was  suing  a  wrong  doer,  her  possessory  title  would  be 
sufficient ;  but  having  parted  with  the  goods,  the  question  becomes 
one  of  real  ownership.] 

She  believed  her  marriage  to  be  good,  and  it  is  found  that  she  acted 
in  the  matter  just  as  a  wife  in  that  station  of  life  ordinarily  acts.  She 
cannot,  therefore,  lose  her  right  by  what  she  did. 

[Wiohtman,  J.  The  vendee  of  the  goods  and  the  plaintiff  are 
equally  innocent  parties.  The  disadvantage  attaching  to  the  latter 
is,  that  she  assented  to  the  sale.] 

The  facts  stated  in  the  case  do  not  show  any  assent  to  a  sale  of 
her  goods. 

Lord  Campbell,  C.  J.  It  is  clear  that  the  appellant  is  entitled  to 
our  judgment.  The  plaintiff  showed  no  right  to  the  goods.  The 
absolute  property  was  certainly  not  in  her,  but  in  the  person  who 
represents  her  former  husband.  As  against  a  wrong  doer,  her  posses- 
sion would  have  been  sufficient  title ;  but  this  defendant  is  not  a 
wrong  doer  as  against  her,  because  he  took  the  goods  by  her  express 
concurrence.  Her  title  is,  therefore,  bad,  and  for  that  reason  I  am  of 
opinion  that  she  cannot  recover.  But,  secondly,  even  if  the.  goods 
were  her  property,  under  the  circumstances  stated  she  cannot  recover. 


1  There  was  another  question  reserved  as  to  the  amount  to  which  the  plaintiff  was 
entitled,  but  this  became  immaterial. 
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She  was,  in  law,  2,  feme  sole  when  the  sale  took  place  to  the  defend- 
ant. If  she  had  represented  to  the  defendant  that  Bambrough  had 
authority  to  sell  her  goods,  she  could  not  afterwards  turn  round  and 
say  that  the  sale  was  void.  What  she  did  amounts  to  the  same  thing, 
and  she  must,  therefore,  be  taken  to  have  constituted  Bambrough  her 
agent  for  the  purpose  of  selling.  In  either  way,  therefore,  the  deci- 
sion of  the  judge  was  wrong. 

Wightman,  J.,  and  Crompton,  J.,  concurred. 

Judgment  reversed,  with  costs.1 


Morris  v.  Bosworth.3 

May  7, 1853.  * 

Application  for  Costs  — Lapse  of  Time. 

A  cause  was,  on  the  2d  of  April,  1852,  referred  to  arbitration:  the  costs  to  abide  the  event. 
On  the  9th  of  the  following  June,  the  arbitrator  certified  that  the  plaintiff  was  entitled  to 
6/.  18s.  6<f.  in  addition  to  the  sum  of  102.  which  the  defendant  had  paid  into  court  No 
steps  were  taken  by  the  plaintiff  to  obtain  his  costs  until  the  7th  of  February,  1853,  when 
an  application  for  the  same,  under  the  13  &  14  Vict,  c  61,  s.  13,  was  made  to  a  judge  at 
•  chambers.  On  the  hearing  of  the  summons,  it  was  objected  that  the  application  was  too 
late.  The  learned  judge  refused  to  decide  the  question,  but  referred  the  parties  to  the 
court 

Held,  that  the  application  was  not  too  late,  and  that  the  plaintiff  was,  therefore,  entitled  to 
his  costs. 

This  was  a  rule  calling  on  the  defendant  to  show  cause  why  the 

flaintiff  should  not  recover  his  costs  in  this  action,  pursuant  to  the 
3  &  14  Vict.  c.  61,  s.  13. 
It  appeared  from  the  affidavits  that  the  plaintiff  and  the  defendant 
dwelt  more  than  twenty  miles  from  each  other,  and  that  the  action 
had  been  brought  to  recover  the  sum  of  50/.     The  defendant  as  to 
102.  paid  that  amount  into  court,  and  pleaded  several  pleas  to  the 


1  This  case  was  clearly  correctly  decided,  f  1845^  ;    Danley  v.   Rector,    5  English, 

even  on  the  last  point  alone,  for  it  is  fami-  (Ark.)  212,  (1849.) 

liar  law,  that  if  a  person  having  a  title  to  But  it  must  clearly  appear  that  the  sale 

property,  real  or  personal,  stands  by,  and  was  made  with  full  knowledge  on  the  part 

with  a  mil  knowledge  of  his  rights,  allows  of  the  owner,  in  order  to  bind  him.    A 

a  third  person  to  purchase  the  same,  he  supposition  that  a  conveyance  is  to  em- 

cannot  afterwards  set  up  his  own  title,  as  brace  property  belonging  to  him,  when  it 

against  such  purchaser.     See  Thompson  does  not  in  fact,  will  not  estop  him.    Wat- 

v.  Sanborn,  11  New  Hampshire,  Rep.  201,  kins  v.  Peck,  13  New  Hampshire,  373, 

(1840) ;  Morse  v.  Child,  6  Id.  521,  (1834);  (1843.) 
brothers  v.  Porter,  6  B.  Monroe,  113, 


3  22  Law  J.  Rep.  (N.  s.)  Q.  B.  276 ;  17  Jur.  438. 


COURT  OF  QUEEN'S  BENCH,  1862-58.    871 

Morris  v.  Bosworth. 

residue  of  the  claim.  Before  the  cause  came  on  for  trial  it  was,  on 
the  2d  of  April,  1852,  by  the  consent  of  the  parties,  referred  to  the 
determination  of  two  lay  arbitrators,  with  power  to  appoint  an  urn- 

J  ire,  the  costs  to  abide  the  event  The  arbitrators  met  on  the  3d  of 
une,  1852,  but  being  unable  to  agree,  appointed  an  umpire,  who,  on 
the  7th  of  June,  1852,  certified  that  the  plaintiff  was  entitled  to  6/. 
18*.  5dsin  addition  to  the  money  paid  into  court.  Notwithstanding 
this  finding,  no  steps  were  taken  by  the  plaintiff  to  obtain  his  costs 
until  the  7th  of  February,  1853,  when  a  summons  was  taken  out 
calling  on  the  defendant  to  show  cause  why  the  said  costs  should  not 
be  allowed.  The  summons  was  attended  before  Erie,  J.,  at  cham- 
bers, on  the  17th,  when  the  defendant  admitted  that  the  plaintiff  was  • 
originally  entitled  to  costs,  but  contended,  on  the  authority  of  Or* 
chard  v.  Moxsy,  16  Jurist,  124 ;  s.  c.  8  Eng.  Rep.  349,  and  a  decision 
of  Alderson,  B.,  at  chambers,  that  from  the  long  period  which  he  had 
allowed  to  elapse  his  right  had  become  barred. 

The  learned  judge  thereupon  refused  to  decide  the  question,  and 
referred  the  parties  to  the  court 

May  7.  Lush  now  showed  cause.1  This  rule  must  be  discharged, 
as  the  application  was  made  too  late.  If  a  person  who  is  entitled  to 
costs  remains  inactive  for  a  considerable  time  after  his  right  to  the 
costs  has  accrued,  he  must  be  assumed  to  have  abandoned  that  right 
To  hold  otherwise  would  be  productive  of  the  greatest  inconvenience 
and  injustice  to  the  opposite  party.  In  Orchard  v.  Mozsy,  this  court, 
acting  on  the  above  principle,  held  that  an  application  for  costs  made 
after  a  lapse  of  two  terms  subsequent  to  a  decision  of  a  judge  at 
chambers  was  too  late ;  and  that  decision  has  been  adopted  by  Aider- 
son,  B.,  in  a  subsequent  case. 

Garth,  in  support  of  the  rule.  The  plaintiff  is  entitled  to  succeed. 
There  are  no  cases  precisely  analogous  to  the  present  case ;  but  it 
may  be  assimilated  to  that  of  Norman  v.  Danger,  3  You,  &  J.  203, 
where  a  churchwarden  was  held  to  be  entitled,  four  years  after  the 
trial  of  an  action  to  which  he  was  a  party,  to  a  certificate  for  the 
recovery  of  double  costs.  Orchard  v.  Moxsy,  which  has  been  relied 
on,  is  distinguishable.  The  point  there  decided  was  not  that  the  ori- 
ginal application  was  too  late,  but  that  the  appeal  against  the  order 
of  the  judge  was.  The  decision  of  Alderson,  B.,  at  chambers,  has 
been  appealed  against,  and  is  now  under  the  consideration  of  the 
Court  of  Exchequer. 

[Lord  Campbell,  C.  J.  We  will  consult  the  judges  of  the  Court 
of  Exchequer  before  delivering  our  judgment] 

Our.  adv.  vulU 

Lord  Campbell,  C.  J.,  now  said.  We  have  consulted  our  learned 
brethren  of  the  Court  of  Exchequer,  and  we  all  agree  that  the  appli- 


1  Before  Lord  Campbell,  C.  J.,  Wxqhtmak,  Jn  and  Cbomptojt,  J. 
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cation  for  costs  was  not  too  late.  *  When  the  plaintiff  first  applied  to 
my  brother,  Erie,  at  chambers,  he  refused  the  application  on  the  author- 
ity of  a  decision  of  Alderson,  B.,  which  was  referred  to,  but  that  deci- 
sion appears  to  have  proceeded  on  a  misconception  of  the  case  of 
Orchard  v.  Moxsy  in  this  court,  which  only  decided  that  an  appeal 
against  a  judge's  order  for  costs  must  be  made  within  the  term  after 
the  order  is  made,  but  it  did  not  apply  to  an  original  application  for 
costs  by  a  plaintiff.  All  the  judges  now  agree,  that  under  the  circum- 
stances here  existing  the  application  for  costs  was  not  too  late ;  and, 
therefore,  we  make  the 

Rule  absolute. 


Ex  parte  Huntley  v.  The  Overseers  of  Binbrooke.1 

April  25, 1853. 

Arbitration — Award,  Referring'  back. 

An  appeal  was  referred  by  the  Quarter  Sessions  to  arbitration,  under  the  12  &  IS  Vict,  c.45, 
s.  13,  the  arbitrator  to  have  the  same  power  as  to  c%sts  as  the  sessions.  The  arbitrator 
made  his  award  directing  the  appeal  to  be  dismissed,  and  ordering  the  appellant  to  pay- 
costs  to  the  respondent,  bnt  did  not  ascertain  the  amount  of  costs.  A  rule  was  afterwards 
obtained  in  this  court,  on  behalf  of  the  respondent,  to  set  aside  the  award,  or  to  refer  the  case 
back  to  the  arbitrator  for  this  defect.  Cause  was  shown  against  this  rule,  which  was  made 
absolute  to  refer  back  the  appeal  to  the  arbitrator,  "  on  the  ground  that  he  had  not  ascer- 
tained the  amount  of  costs  to  be  paid  by  the  appellant  to  the  respondent,"  no  other  objection 
being  then  suggested  by  the  appellant  On  the  attendance  before  the  arbitrator  to  inquire 
Into  the  costs,  the  appellant  offered  to  produce  additional  evidence  as  to  the  merits  of  the  ap- 
peal which  he  had  not  before  brought  forward.  This  the  arbitrator  refused  to  hear,  and  pro* 
ceeded  to  make  a  fresh  award  in  the  same  terms  as  before,  except  that  it  contained  the 
amount  of  the  costs.  On  an  application  by  the  appellant  to  set  aside  this  award,  on  the 
ground  of  the  refusal  to  hear  the  evidence :  — 

Bdd  that  it  could  not  be  objected  to  on  that  ground,  as  the  only  purpose  for  which  it  was 
referred  back  was  to  ascertain  the  costs,  and  the  arbitrator  was  not  bound  to  hear  any  fresh 
evidence  on  the  merits. 

In  this  case  a  rule  had  been  obtained  calling  upon  the  churchwar- 
dens and  overseers  of  the  parish  of  Binbrooke,  in  the  county  of  Lin- 
coln, to  show  cause  why  an  award,  made  on  the  8th  of  January,  1853, 
^  in  the  matter  of  an  appeal  against  a- rate  for  the  relief  of  the  poor  of 
*  the  said  parish  in  which  J.  T.  Huntley,  clerk,  was  appellant,  and  the 
churchwardens  and  overseers  of  Binbrooke  and  others  were  respond- 
ents, should  not  be  set  aside,  on  the  ground  that  the  arbitrator  had 
improperly  refused  to  hear  evidence  tendered  by  the  appellant 

It  appeared  by  the  affidavits,  that  the  above-mentioned  appeal  was 
referred  to  arbitration  under  the  powers  of  the  12  &  13  Vict,  c  45, 
s.  13,  by  an  order  of  the  quarter  sessions,  which  directed  that  the 
arbitrator  should  have  the  same  power  and  discretion  as  to  all  matters 


*  22  Law  J.  Rep.  (n.  s.)  Q.  B.  277 ;  17  Jur.  671 ;  1  Common  Law  Rep.  426. 
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referred,  including  costs,  as  are  vested  in  the  Court  of  Quarter  Ses- 
sions. The  arbitrator  accordingly  made  an  award,  ordering  the  said 
appeal  to  be  dismissed  and  the  rate  to  be  confirmed,  and  awarded 
that  the  appellant  should  pay  his  own  costs  of  the  appeal  and  of  the 
reference,  and  the  costs  of  the  award,  and  should,  within  one  month 
after  the  award  should  have  been  entered  as  the  judgment  of  the 
quarter  sessions,  pay  to  the  respondents  their  costs  of  the  said  appeal 
and  of  the  reference.  This  award,  however,  did  not  ascertain  the 
amount  of  these  costs.  In  Michaelmas  term,  1852,  a  rule  was  ob- 
tained in  this  court,  on  behalf  of  the  respondents,  calling  upon  the 
appellant  to  show  cause  why  this  award  should  not  be  set  aside  or 
referred  back  to  the  arbitrator  for  this  defect  Cause  was  shown 
against  this  rule  by  the  appellant,  and  the  rule  was  made  absolute  in 
the  following  terms :  "  upon  reading  the  affidavit,  &c.,  and  a  rule  of 
this  court  thereto  annexed,  and  upon  hearing  counsel  on  both  sides, 
it  is  ordered  that  the  matters  of  the  appeal,  &c.,  be  referred  back 
to  F.  P.  M.,  Esq.,  on  the  ground  that  the  said  arbitrator,  the  said 
F.  P.  M.,  has  not  in  and  by  his  said  award  ascertained  and  adjudged 
the  amount  of  costs  to  be  paid  by  the  said  appellant  to  the  said 
respondents.1'  No  objection  to  this  award  was  suggested  on  the 
part  of  the  appellant  on  the  argument  of  this  rule.  The  arbitrator 
accordingly  appointed  a  time  for  inquiring  into  and  ascertaining  the 
costs,  at  which  time  an  application  was  made  to  him  on  behalf  of 
the  appellant  for  an  adjournment,  in  order  that  he  might  produce 
some  additional  evidence  which  had  not  been  offered  on  the  former 
hearing,  as  to  the  merits  of  the  appeal.  The  arbitrator  refused  to 
hear  any  further  evidence  as  to  the  merits,  and  proceeded  to  make  the 
award  now  sought  to  be  set  aside,  which  was  in  the  same  terms  as 
the  former  award,  except  that  it  specified  the  amount  of  the  costs  to 
be  paid  by  the  appellant  to  the  respondents.  * 

Willmore  (with  whom  were  Hayes  and  Manisty)  now  showed  cause. 
The  award  having  been  sent  back  for  the  sole  purpose  of  having  the 
amount  of  costs  inserted,  the  arbitrator  had  no  power  to  hear  any 
frefch  evidence.  Bird  v.  Penrice,  6  Mee.  &  W.  754.  If  any  other  objec- 
tion except  that  as  to  the  costs  existed  in  the  original  award,  it  should 
have  been  raised  when  the  rule  was  argued  for  referring  back  the 
award.  Howell  v.  Clements,  1  Com.  B.  Rep.  128.  At  all  events,  the 
arbitrator  had  a  discretion  as  to  hearing  evidence,  which  he  has  exer- 
cised, aud  with  which  the  court  will  not  interfere. 

Mellor  and  Boden,  in  support  oi  the  rule.  Nickatts  v.  Warren, 
6  Q.  B.  Rep.  615,  decides  that  when  an  award  is  sent  back  as  defec- 
tive on  a  specific  ground,  the  arbitrator  is  bound  to  rehear  the  whole 
matter,  and  the  parties  are  entitled  to  produce  fresh  evidence.  Here 
the  respondents  applied  in  the  first  instance  to  have  a  particular  defect 
cured,  and  it  was  not  until  this  was  done  that  the  appellant  was 
bound  to  raise  this  objection. 

[Lord  Campbell,  C.  J.  That  would  be  so  if  this  evidence  had 
vol.  xviii.  32 
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been  tendered  and  refused  before  the  first  award  was  made,  but  that 
does  not  appear  to  be  the  case.] 

The  matter  being  referred  back  generally  left  the  parties  at  liberty 
to  go  into  the  case  anew. 

Lord  Campbell,  C.  J.  If  this  had  been  an  objection  which 
could  have  been  taken  to  the  original  award,  I  should  have  thought 
that  it  was  still  open  to  the  appellant  to  urge  it  against  the  amended 
award,  because  he  could  not  be  considered  as  having  had  a  full  op- 
portunity of  bringing  it  forward  before.  But  when  I  find  that  the 
original  award  could  not  have  been  set  aside  on  such  a  ground,  but 
was  only  defective  because  it  omitted  to  ascertain  the  costs,  and  that 
this  was  the  sole  ground  for  sending  it  back,  I  think  the  arbitrator 
was  fully  justified  in  refusing  to  hear  the  evidence.  The  whole 
object  of  referring  the  matter  back  has  been  satisfied ;  and  there  being 
nothing  in  the  nature  of  a  rehearing  ordered,  the  original  award 
stands,  corrected  only  in  respect  of  the  costs.  It  seems  to  me,  there* 
fore,  that  the  arbitrator  has  done  all  that  he  was  required  to  do,  and 
has  complied  with  the  rule  of  court. 

Wightman,  J.  When  the  award  was  sent  back  to  the  arbitrator, 
both  parties  were  heard,  and  it  was  not  suggested  by  either  of  them 
that  there  was  more  than  one  mistake  in  it,  namely,  that  as  to  the 
non-ascertainment  of  the  costs.  If  there  was  any  other  ground  for 
setting  it  aside,  or  for  sending  it  back  to  the  arbitrator,  that  should 
have  been  mentioned  at  the  time.  But  it  does  not  appear  that  there 
was  any  other  objection  existing  to  the  original  award.  The  error, 
if  it  be  one,  is  one*  raised  by  matter  ex  post  facto.  Therefore,  the 
award  having  been  sent  back  solely  for  the  purpose  of  ascertaining 
the  costs,  the  arbitrator  was  not  bound  to  hear  any  fresh  evidence  on 
the  merits. 

Erle,  J.  When  a  motion  is  made  to  refer  back  a  matter  to  an 
arbitrator,  the  court  may  either  refer  back  the  whole  matter  in  dis- 
pute, or  may  send  it  back  in  respect  of  one  particular  objection.  In 
the  latter  case  I  think  the  former  award  should  be  considered  as 
finally  disposing  of  all  matters,  except  that  upon  which  it  is  referred 
back. 

Rule  discharged. 
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May  5,   1858. 

Arrest  —  Affidavit  —  Damages  to  the  amount  of  20/.,  and  Defendant 
about  to  quit  England —  Motion  to  discharge  Defendant  —  Affidavits 
in  answer. 

Where  a  plaintiff  has  arrested  the  defendant  on  a  capias  obtained  on  an  affidavit  that  he  has 
sustained  damages  from  the  defendant  to  the  amount  of  20/.,  and  that  he  has*  probable 
cause  for  believing  that  the  defendant  is  about  to  quit  England,  the  court  will  not  allow  the 
defendant,  on  his  application  to  be  discharged  from  custody,  to  read  affidavits  denying  the 
existence  of  a  cause  of  action,  as  that  is  a  matter  to  be  tried  by  the  jury. 

This  was  an  application,  on  behalf  of  the  defendant,  to  set  aside 
an  order  of  Piatt,  B.,  and  the  capias  issued  on  it,  and  to  deliver  up 
the  bail  bond  which  the  defendant  had  given.  The  plaintiff,  Maria 
Copeland,  had  sued  Child,  the  defendant,  for  breach  of  promise  of 
marriage,  and  had  obtained  the  judge's  order  in  question  on  an  affida- 
vit that  she  had  sustained  damages  to  the  amount  of  20/.  at  the  least, 
and  that  she  believed  the  defendant  was  about  to  quit  the  country. 
The  defendant  moved  to  set  aside  the  order  and  capias,  and  proposed 
to  make  out  by  affidavit  that  he  had  made  no  promise  binding  in 
law,  as  he  was  not  of  age  at  the  time  of  the  promise. 

Miller,  Serg.,  in  support  of  the  application.  The  affidavits  show 
that  the  defendant  was  not  of  age  when  the  alleged  promise  was 
made. 

[Coleridge,  J.  I  cannot  enter  into  the  merits  of  the  case.  It 
would  be  trying  a  plea  of  infancy  on  affidavit] 

The  obtaining  the  judge's  order  is  an  ex  parte  proceeding  under  the 
statute  1  &  2  Vict  c.  110,  s.  3.  To  remedy  any  injustice  that  might 
thence  arise,  section  6,  enacts  that  any  party  arrested  may  apply  to 
a  judge,  or  to  the  court,  to  discharge  him  out  of  custody.  The 
plaintiff  must  show,  to  the  satisfaction  of  the  judge,  that  he  has  a 
good  cause  of  action  to  the  amount  of  20/.  at  the  least,  and  that  the 
defendant  is  about  to  leave  this  country. 

[Coleridge,  J.  Before  the  statute  of  Victoria  the  defendant  could 
not  question  the  amount  of  the  debt  In  the  case  of  The  Duke  de 
Cadaval  v.  Collins,  4  Ad.  &  E.  858,  the  duke,  who  had  been  arrested 
for  a  large  sum  not  due,  did  not  apply  to  set  aside  the  arrest] 

Formerly,  no  doubt,  a  defendant  might  be  arrested  on  a  mere  affi- 
davit of  a  debt  due,  but  the  statute  in  question  was  passed  to  remedy 
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that  injustice.  The  plaintiff  must  now  show  that  he  has  a  cause  of 
action,  and  has  sustained  damage  to  the  amount  of  20/.,  to  the 
satisfaction  of  the  judge. 

[Coleridge,  J.  Does  he  not  do  that  by  an  affidavit  of  debt  or 
damage  good  on  the  face  ?] 

No,  the  language  of  the  statute  shows  that  it  is  as  much  the  duty 
of  the  judge  to  satisfy  himself  that  a  cause  of  action  is  made  out,  as 
that  the  party  is  about  to  leave  the  country.  The  defendant, 
therefore,  is  Entitled  to  show  by  affidavit  .circumstances  which  will 
induce  the  judge  to  say  that  a  cause  of  action  to  the  amount  of  20/. 
is  not  made  out  to  his  satisfaction. 

[Coleridge,  J.  It  is  of  no  use  going  into  the  facts,  if  I  cannot 
consider  them.  I  am  clearly  against  you  on  the  principle.  Though 
this  is  not  an  old  act  of  parliament,  I  believe  the  practice  under  it 
has  been  quite  uniform,  and  quite  contrary  to  that  for  which  you  are 
now  contending.  Formerly,  if  an  affidavit  of  debt  was  made  it  was 
sufficient  to  ground  a  capias.  The  only  check  on  these  proceedings 
was  the  power  of  bringing  the  bail  bond  before  the  court,  and  the 
liability  to  costs  under  the  statute  43  Geo.  3,  c.  46,  if  the  party  had 
been  held  to  bail  for  an  excessive  amount  The  statute  1  &  2  Vict 
c  110  provides,  in  section  1,  that  no  person  shall  henceforth  be  arrested 
on  mesne  process,  except  in  the  cases  afterwards  provided  for  in  the 
statute.  Section  3,  reserves  the  power  of  holding  the  defendant  to 
bail  when  the  plaintiff  shall  show  to  the  satisfaction  of  a  judge  that 
he  has  a  cause  of  action  to  the  amount  of  20/.  or  upwards,  or  has 
sustained  damage  to  that  amount,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England.  One  of  these 
points  goes  to  the  foundation  of  the  action,  that  is  directly  to  the 
merit*.  The  other  is  a  matter  collateral,  namely,  whether  the  defen- 
dant is  about  to  quit  the  country.  Section  6,  gives  the  defendant 
liberty  to  apply  to  a  judge  or  the  court  to  be  discharged  out  of 
custody.  I  quite  agree  that  there  is  nothing  in  the  words  of  the  act 
to  show  that  any  distinction  is  to  be  made  between  the  two  questions, 
but  the  judges  have  held  that  as  before  the  act  people  were  never 
allowed  to  deny  the  truth  of  the  affidavit  to  hold  to  bail,  because  that 
was  matter  which  went  to  the  merits  and  was  ultimately  to  be  tried 
by  the  jury,  so  now  for  the  same  reason,  as  to  the  existence  of  a  debt 
or  cause  of  action,  the  practice  is  to  stand  as  before,  and  the  affidavit, 
therefore,  is  conclusive,  subject,  however,  to  its  being  impeached  for 
matter  apparent  on  the  face  of  it  The  only  question  which  the 
judge  enters  into  is,  whether  the  party  is  about  to  leave  the  king- 
dom. As  that  point  cannot  be  discussed  elsewhere,  the  parties  are 
heard  upon  the  merits.  On  that  ground  the  defendant  is  allowed  to 
file  affidavits,  and  the  plaintiff  may  file  further  affidavits.  The  courts 
have  never  gone  beyond  that  If  I  were  now  to  receive  affidavits  as 
to  the  cause  of  action,  there  might  be  this  inconvenience.  I  might 
discharge  the  defendant  on  the  case  made  by  the  affidavits,  but  the 
jury  might  take  an  entirely  different  view  of  the  matter,  and  the 
result  would  be  that  the  plea  would  not  be  made  out,  and  yet  in  the 
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meantime  the  defendant  might  have  left  the  country.  The  practice 
has  uniformly  been  the  other  way.  It  is  founded  upon  a  full 
consideration  of  what  the  law  was  before,  and  what  would  be  the 
most  convenient  and  equitable  rule  to  pursue  for  the  future. 

Rule  refused 


Berkeley  v.  Elderkin.1 

April  26, 1853. 

Action  —  When  maintainable  —  Judgment  of  County  Court  —  9  if  10 

Vict.  c.  95. 

An  action  is  not  maintainable  in  a  superior  court  upon-*  judgment  in  a  county  court  esta- 
blished under  the  9  &  10  Vict,  c  95. 

The  declaration  stated  that  the  plaintiff,  on  the  20th  of  March,  1852, 
in  the  County  Court  of  Northamptonshire,  holden  at  Oundle,  by  the 
judgment  of  the  said  court  recovered  against  the  defendant  a  certain 
debt  of  492.  85.  lid.,  as  also  92.  125.  lOd  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,  whereof  the  defendant 
was  convicted,  as  by  the  record  thereof  remaining  in  the  said  court 
fully  appears,  which  said  judgment  still  remains  in  full  force,  unre* 
versed  and  unsatisfied. 

Demurrer  and  joinder  in  demurrer. 

The  case  was  now  argued  by  / 

Field,  for  the  defendant  An  action  is  not  now  maintainable  on 
the  judgment  of  a  county  court  held  under  the  9  &  10  Vict.  c.  95.  Be- 
fore that  statute  an  action  would,  no  doubt,  have  lain  upon  the  judg- 
ment of  the  old  county  court,  in  accordance  with  the  ordinary  prin- 
ciple of  law ;  but  that  act  contains  very  special  provisions  for  carry- 
ing out  the  judgments  of  the  county  courts  as  they  now  exist,  and 
which  render  it  quite  inconsistent  that  an  action  should  be  maintained 
in  a  superior  court. 

[Erle,  J.  At  chambers  orders  for  the  purpose  of  bringing  up  the 
judgments  to  be  enforced  have  been  refused.  How  is  the  judgment 
creditor  to  enforce  it  ?] 

He  can  resort  only  to  the  special  machinery  provided  by  the  act. 
This  is,  in  truth,  an  exception  to  the  general  rule,  although  there  is 
no  express  prohibition  against  suing  on  the  judgment  Such  a  pro- 
ceeding would  be  quite  at  variance  with  the  mode  of  enforcing  the 
judgment  provided  by  the  County  Courts  Act  Section  92  gives 
power  to  the  judge  to  make  orders  for  payment  of  the  debt  and  costs 
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by  instalments,  and  all  such  moneys  are  to  be  paid  into  court  un- 
less otherwise  directed.  Section  94  provides  that  execution  may  be 
awarded  for  non-payment  under  such  order  against  the  goods  of  the 
party,  and  by  section  95  successive  executions  may  issue  where  de- 
fault is  made  in  payment  of  successive  instalments.  Section  96  de- 
fines what  goods  may  be  taken  in  execution,  and  excepts  the  wearing 
apparel  and  bedding  of  the  party,  and  his  tools  and  implements  of 
trade  to  the  value  of  5/.,  which  are  protected  from  seizure.  All  these 
special  provisions  would  be  entirely  defeated  if  judgment  were  ob- 
tained in  this  court,  and  a  fi.  fa.  issued  upon  it.  Again,  sections  98 
and  99  provide  for  the  issuing  of  a  fraud  summons,  and  give  a  limited 
right  of  imprisonment  for  a  period  not  exceeding  forty  days,  which, 
by  section  103,  is  not  to  operate  as  a  satisfaction  of  the  debt  But 
if  the  defendant  were  taken  here  under  a  ca.  sa.,  there  would  be  totally 
different  results.  All  this  shows  that  it  could  not  have  been  intended 
by  the  legislature  that  an  action  should  be  brought  in  a  superior  court 
upon  the  judgment1 

Millward,  contra.  There  is  no  doubt  that  an  action  will  lie  on  the 
judgment  of  a  county  court     Williams  v.  Jones,  13  Mee.  &  W.  628. 

[Lord  Campbell,  C.  J.  That  is  not  disputed  so  far  as  relates  to 
the  old  county  court] 

Then,  the  provisions  of  the  9  &  10  Vict  c.  95,  are  merely  cumula- 
tive, and  do  not  oust  the  jurisdiction  of  the  superior  courts.  The 
provision,  in  section  99,  relating  to  commitment  upon  a  fraud  sum- 
mons, is  evidently  directed  as  a  mode  of  punishing  the  fraudulent 
debtor  for  a  contempt,  and  not  of  getting  the  debt  paid.  This  is 
made  plain  by  section  103.  Where  the  debt  is  under  20Z.,  the  right 
of  taking  the  persdh  of  the  debtor  in  execution  is  abolished  by  the 
7  &  8  Vict  c  96,  and  section  99  of  the  County  Courts  Act  restores 
the  right  in  a  limited  manner ;  but  if  the  judgment,  debt,  and  costs, 
exceed  20/.,  there  is  nothing  to  prevent  the  creditor  getting  a  judg- 
ment of  the  superior  court  for  that  sum,  and  issuing  a  ca.  sa.  upon  it 

[  Wightman,  J.  If  the  judge  orders  payment  by  instalments,  would 
an  action  lie  ?] 

It  would  as  soon  as  the  whole  money  is  due ;  the  mode  of  pay- 
ment is  part  of  the  judgment  The  argument  of  the  defendant  must 
go  to  the  length  of  saying  that  a  vested  right  existing  before  the  act 
passed  is  taken  away  by  it  without  anything  like  prohibitory  words. 

[Lord  Campbell,  C.  J.  Looking  to  section  100,  the  judgment  of 
the  county  court  cannot  be  considered  as  a  final  judgment,  for  the 
judge  may  alter  it  at  any  time,  as  he  thinks  fit] 

That  provision  only  applies  to  the  case  of  "  such  summons,"  that  is, 
of  a  fraud  summons  issuing  against  the  debtor;  in  other  cases  the 
judgment  is  final 

Lord  Campbell,  C.  J.     I  am  clearly  of  opinion  that  an  action  can- 


1  He  also  argued  that  the  declaration  did  not  show  that  the  county  court  had  juris- 
diction over  the  suit,  but  upon  this  point  no  opinion  was  given  by  the  court 
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not  be  maintained  in  this  court  upon  the  judgment  of  a  county  court. 
Primdfacie9  an  action  will  lie  on  the  judgment  of  any  court  of  com- 
petent jurisdiction,  but  looking  to  the  County  Courts  Act,  it  seems 
quite  clear  that  the  legislature  intended  that  the  remedy  to  enforce 
the  judgment  should  be  confined  to  the  mode  of  proceeding  there 
mentioned.  The  object  of  that  act  was  to  give  new  facilities  for 
recovering  debts  and  other  demands,  and  the  legislature  has  in  it 
pointed  out  the  particular  mode  in  which  the  judgment  is  to  be  car- 
ried into  effect  This  machinery  would  be  entirely  defeated  if  an 
action  could  be  brought  here  upon  the  judgment.  There  is  a  specific 
mode  provided  of  proceeding  both  against  the  property  and  the  per- 
son of  the  debtor.  With  regard  to  his  property,  it  is  partially  pro- 
tected to  the  amount  of  5/.  in  respect  of  his  tools  and  implements  of 
trade.  He  would  lose  this  protection  if  the  judgment  could  be  enforced 
by  action  here,  because  on  the  judgment  in  this  court  there  might  be 
a^,/a.  under  which  these  tools  and  implements  of  trade  might  be 
seized  in  execution  and  sold  by  the  sheriff;  and  the  debtor  would 
thus  be  deprived  of  the  means  of  earning  his  daily  bread,  which  it 
was  the  object  of  the  act  to  preserve  to  him.  Then,  .with  regard  to 
his  person  ;  he  can  only  be  imprisoned  under  the  County  Courts  Act 
for  forty  days,  and  this  imprisonment  is  rather  in  the  nature  of  a 
punishment  for  a  contempt  of  court  than  an  execution.  But  under 
a  judgment  of  a  superior  court,  the  debtor  may  be  taken  under  a  ecu  &. 
and  detained  for  a  much  longer  period.  Therefore,  these  new  rights 
being  given  together  with  new  remedies,  it  is  to  these  new  remedies 
alone  that  the  parties  are  confined.  But  there  is  another  objection 
to  this  action.  Looking  to  section  100,  we  see  that  the  judgment  of 
the  county  court  is  not  final ;  and  it  is  only  on  final  judgments  that 
an  action  can  be  maintained.     Under'  that  section,  the  Judge  has 

5>ower  to  rescind  or  alter  any  order  previously  made,  and  to  make  any 
urther  order,  either  for  the  payment  of  the  whole  of  the  debt  or  da- 
mages at  once  or  by  instalments,  or  in  any  other  manner  which  he 
may  think  just.  The  judge  of  the  county  court  has,  therefore,  still 
jurisdiction  to  rescind  the  judgment  on  which  the  present  action  is 
brought,  or  entirely  to  vary  the  terms  upon  which  payment  is  to  be 
made.  It  gives  me  great  satisfaction  to  find  that  we  can  come  to  this 
decision,  because  the  establishment  of  these  excellent  tribunals  would 
be  utterly  defeated  if  a  creditor  could,  after  taking  advantage  of  the 
summary  course  there  provided,  sue  his  debtor  on  the  judgment,  and 
so  use  the  process  of  these  courts  as  an  instrument  of  oppression  and 
vexation. 

* 

Wightman,  J.  The  reasons  stated  by  my  lord  are  decisive  of  this 
case,  because  if  this  action  could  be  maintained,  the  provisions  as  to 
the  mode  of  execution  against  the  person  or  goods  of  the  debtor  would 
be  entirely  defeated,  and  this  anomalous  inconsistency  introduced, 
that  the  judge  might  alter  the  mode  of  enforcing  the  judgment  while 
an  action  is  pending  on  it  in  the  superior  court.  It  is  clear  from  this 
that  the  legislature  must  be  understood  to  have  prohibited  an  action 
being  brought  on  the  judgment. 
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Erle,  J.  It  seems  to  me  that  a  judgment  of  the  county  court  rests 
on  a  very  different  principle  from  the  judgments  of  ordinary  inferior 
courts  of  record.  The  statute  creates  a  new  kind  of  judgment  with 
new  incidents.  There  is,  therefore,  a  new  right  and  a  new  remedy 
provided  by  the  statute,  which  according  to  the  general  rule  must  be 
exclusively  pursued.  If  the  judgment  could  be  enforced  in  this  court, 
these  plain  provisions  of  the  legislature  would  be  entirely  defeated. 

Crompton,  J.  It  is  clear  that  the  legislature  did  not  intend  that 
any  such  course  as  this  should  be  allowed,  nor  did  they  suppose  it 
could  be  adopted,  because  all  the  provisions  for  enforcing  the  judg- 
ment would  be  entirely  defeated  by  it  As  has  also  been  suggested, 
section  100  is  conclusive,  unless  it  applies  only  to  orders  made  upon 
a  fraud  summons.  If  it  be  a  general  power,  it  is  quite  inconsistent 
with  an  action  being  brought  on  the  judgment. 


Judgment  for  the  defendant.1 


•  Patrick  v.  Shedden.3 

April  29, 1853. 

Action —  Scotch  Court — Interim  Decree  for  Payment  of  Costs — 48 

Geo.  3,  c.  151,  ss.  17, 18  —  Final  Judgment 

A  decree  was  pronounced  in  the  Court  of  Session  in  Scotland,  dismissing  certain  actions, 
and  finding  the  defender  entitled  to  his  expenses,  ana  remitting  it  to  the  auditor  to  tax 
these  expenses.  These  expenses  were  afterwards  taxed  at  4944.  Against  this  decree  the 
pursuer  appealed  to  the  House  of  Lords.  By  the  law  of  Scotland,  execution  cannot  issue 
on  a  decree  pending  an  appeal;  but  by  the  48  Geo.  3,  c.  151,  s.  17,  when  an  appeal  is 
lodged  in  the  House  of  Lords,  the  Court  of  Session  is  to  have  power  to  regulate  au  mat* 


section  18,  when  the  appeal  shall  be  heard,  the  House  of  Lords  may  give  such  judgment 
respecting  all  matters  which  have  taken  place  in  pursuance  of  such  regulations  as  to  interim 
possession,  execution,  and  payment  of  costs,  as  the  justice  of  the  case  shall  appear  to 
require.  Under  this  statute  the  defender,  pending  the  appeal,  petitioned  the  Court  of  Ses- 
sion to  grant  interim  execution,  notwithstanding  the  appeal,  and  an  interlocutor  was  pro* 
nounced,  on  the  3d  of  June,  1852,  approving  of  the  auditor's  report  for  494/.,  and  allowing 
the  decree  for  that  sum  to  go  out  and  be  extracted,  and  execution  to  proceed,  thereon,  not* 
withstanding  the  appeal,  to  the  effect  of  enabling  the  petitioner  to  recover  payment  of  the 
said  sum,  upon  caution  being  given  to  repay  the  same  in  the  event  of  the  decree  being 
reversed  in  the  House  of  Lords.  An  "  interim  decree  for  payment,"  was  made  at  the  same 
time,  decreeing,  and  ordaining  the  pursuer  to  make  payment  to  the  defender,  of  the  said 
sum  of  494/.,  and  granting  a  warrant  to  the  messenger-at-arms  to  enforce  payment  of  that 
sum.  Caution  had  been  given  by  the  defender  in  the  terms  of  the  interlocutor,  and  the 
pursuer  having  come  to  England,  the  defender,  (while  the  appeal  to  the  House  of  Lords 


1  See  the  next  case. 

»  22  Law  J.  Bep.  (g.s.)  Q.  B.  283. 


COURT  OF  QUEEN'S  BENCH,  1852-43.    381 

Patrick  v.  Shedden. 

was  still  pending,)  brought  an  action  on  the  decree  of  the  3d  of  Jane,  1852,  for  the  pay- 
ment of  trie  sum  of  494/T:  — 

Eeld,  that  the  action  was  not  maintainable,  as  the  48  Qeo.  3,  c.  151,  only  enabled  the  Court' 
of  Sessions  to  make  regulations  for  execution  and  payment  of  costs  pending  the  appeal, 
which  might  be  varied  or  rescinded  from  time  to  time ;  and  that,  therefore,  the  interim 
decree  was  not  in  the  nature  of  a  final  judgment  for  the  costs. 

Action  upon  a  decree  of  the  Court  of  Session  in  Scotland,  decern- 
ing and  ordaining  the  defendant  to  majte  payment  to  the  plaintiff  of 
494/.  2s.  Id.  and  also  of  17s,  8d.,  being  the  dues  of  extracting  the  said 
decree. 

Plea.     Never  indebted,  and  issue  thereon. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  West* 
minster  after  Hilary  term  last,  it  appeared  that  the  action  was  brought 
under  the  following  circumstances.  The  present  defendant  had  raised 
actions  of  declarator,  reduction,  count,  and  reckoning,  &c,  in  the 
Court  of  Session  in  Scotland,  against  the  above  plaintiff  and  another, 
claiming  to  halve  certain  title-deeds  relating  to  an  estate  in  Ayrshire, 
belonging  to  the  above  plaintiff,  reduced  and  set  aside,  and  to  have  it 
found  and  declared  that  the  said  lands  and  estate  belonged  to  the 
pursuer  (the  above  defendant).  These  actions  were  afterwards  con* 
joined,  and  the  following  interlocutor  and  decree  was  pronounced  by 
the  Court  of  Session  :  — 

"  Edinburgh,  10th  of  March,  1852. 

"  The  lords,  on  report  of  Lord  Wood,  having  considered  the  record 
and  productions,  and  having  heard  the  counsel  for  the  parties,  sustain 
the  defences  pleaded  by  the  defenders  against  the  relevancy  of  the 
grounds  of  action  set  forth  in  the  conjoined  summons  and  supple- 
mentary summons  of  declarator,  reduction,  and  count  and  reckoning; 
dismiss  the  said  actions  and  assoilzie  the  defenders  from  the  whole 
conclusion  thereof;  find  the  defenders  entitled  to  their  expenses ;  ap- 
point account  of  expenses  to  be  lodged,  and  remit  to  the  auditor  to 
tax  the  same  and  to  report" 

In  the  terms  of  the  interlocutor  the  present  plaintiff's  expenses  were 
taxed  by  the  auditor  at  494/.  2s.  Id.,  and  those  of  the  other  defender 
at  565/.  65.  6d. 

The  pursuer  thereupon  presented  a  petition  of  appeal  to  the  House 
of  Lords  against  the  above  judgment,  which  petition  was  still  pend- 
ing when  the  present  action  was  brought. 

After  the  petition  of  appeal  was  presented,  on  the  2 1st  of  May, 
1852,  the  present  plaintiff  and  the  other  defender,  according  to  the 
provisions  of  the  48  Geo.  3,  c.  151,  ss.  17, 18,1  presented  to  the  lords 


1  The  48  Geo.  8,  c.  151,  s.  17,  enacts,  that  when  anv  appeal  is  lodged  in  the  House 
of  Lords  a  copy  of  the  petition  of  appeal  shall  be  laid  by  the  respondent  or  respondents 
before  the  Judges  of  the  division  to  which  the  cause  belongs,  and  the  said  division  or 
any  four  of  the  judges  thereof  shall  have  power  to  regulate  all  matters  relative  to 
interim  possession  or  execution  and  payment  of  costs  and  expenses  already  incurred 
according  to  their  sound  discretion,  having  a  just  regard  to  the  interests  of  the  parties 
as  they  may  be  affected  by  the  affirmance  or  reversal  of  the  judgment  or  decree 
appealed  from. 
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of  council  and  session,  a  petition  praying  them  "  to  approve  of  the 
auditor's  report,  and  in  consequence  thereof  to  modify  the  expenses 
of  the  said  taxed  accounts  reported  by  him,  and  to  grant  interim  exe- 
cution, and  to  allow  the  decree  for  494/.  2s.  Id.  and  565/.  6s.  &d.  of 
taxed  expenses  to  go  out  and  be  extracted  in  the  name  of  the  peti- 
tioners, and  execution  to  proceed  therein  notwithstanding  the  appeal, 
-  to  the  effect  of  enabling  them  to  recover  payment  of  the  said  sums, 
with  the  expenses  of  extract,  and  this  upon  caution  in  common  form 
to  repeat  the  same  in  the  event  of  the  interlocutor  above  recited  being 
reversed  in  the  House  of  Lords,"  and  further  to  find  the  pursuer  liable 
to  the  petitioners  in  the  expenses  of  the  petition  and  procedure  there- 
in, or  to  do  otherwise  in  the  premises  as  to  their  lordships  might  seem 
proper. 

The  pursuer  having  put  in  his  answer  to  this  petition  on  the  3d  of 
June,  1852,  the  following  interlocutor  was  pronounced  for  "  interim 
execution  pending  appeal." 

"  Edinburgh,  3d  of  June,  1652. 

"  The  lords  having  considered  the  petition,  No.  1252,  of  process, 
with  the  answers  thereto,  No.  1253,  and  having  heard  the  counsel  for 
the  parties,  approve  of  the  auditor's  report,  Nos.  1250  and  1251,  drawn 
for  the  sums  of  565/.  6s.  6rf.,  and  494/.  2s.  Id.,  and  allow  the  decree 
for  the  said  sums  to  go  out  and  be  extracted  in  the  name  of  the  peti- 
tioners respectively,  and  execution  to  proceed  therein  notwithstand- 
ing the  appeal,  to  the  effect  of  enabling  the  petitioners  respectively 
to  recover  payment  of  the  said  sums  with  the  expenses  of  extract, 
upon  caution  in  common  form  to  repeat  the  same  in  the  event  of  the 
interlocutor  recited  in  the  said  petition  being  reversed  in  the  House  of 
Lords." 

On  the  same  day  the  court  pronounced  the  following  "  interim  de- 
cree for  payment. 

"  William  Patrick  v.  W.  P.  R.  Shedden. 

"3d  of  Jane,  1852. 

"  At  Edinburgh,  the  3d  day  of  June,  1852,  years  sitting  in  judg- 
ment, the  lords  of  council  and  session  decerned  and  ordained,  and 
hereby  decern  and  ordain,  W.  P.  R.  Shedden,  Esq.,  sometime  resid- 
ing, &c,  to  make  payment  to  W.  Patrick,  of,  &c,  of  the  sum  of  494/. 
2s.  Id.,  being  the  taxed  amount  of  expenses  to  which  he  was  found 
entitled  on  the  10th  of  March  last  in  the  conjoined  original  and  sup- 


Section  18,  provides,  that  it  shall  not  be  competent  by  appeal  to  the  House  of  Lords 
touching  the  regulations  so  made  as  to  such  interim  possession,  execution,  and  payment 
of  expenses  or  costs,  to  stop  the  execution  of  such  regulations  as  shall  have  been  so 
made  as  aforesaid  respecting  the  same ;  provided  that  when  the  appeal  touching  the 
judgment  or  decree  appealed  from  shall  be  heard,  it  shall  be  competent  for  the  House 
of  Lords  to  make  such  order  and  give  such  judgment  respecting  all  matters  whatso- 
ever which  shall  have  been  done  or  have  taken  place  in  pursuance  of  or  in  conse- 
quence of  such  regulations  so  made  as  to  interim  possession,  execution,  and  payment 
of  expenses  or  costs,  as  the  justice  of  the  case  shall  appear  to  the  said  House  of  Lords 
to  require.  , 
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plementary  actions  of  declarator,  reduction,  count,  reckoning,  &c., 
dated  and  signetted  respectively  the  28th  of  February,  1848,  and  the 
25th  of  April,  1849,  raised  and  insisted  in  at  the  instance  of  the'said 
W.  P.  R.  Shedden,  and  of  W.  H.  and  J.  B.  successively  as  his  man- 
datories, and  now  depending  before  the  said  lords  at  the  instance  of 
the  said  W.  P.  R.  Shedden,  pursuer,  against  the  said  W.  Patrick,  and 
also  against  R.  S.  Patrick  of  &c,  defenders.  Item,  of  the  sum  of  175. 
8d.y  being  the  dues  of  extracting  this  decree.  And  the  said  lords  grant 
warrant  to  messengers-at-arms  in  her  Majesty's  name  and  authority  to 
charge  the  said  pursuer  personally  or  at  his  dwelling-place,  if  within 
Scotland,  and  if  furth  thereof,  by  delivering  a  copy  of  charge  at  the 
office  of  the  keeper  of  the  records  of  edictal  citations,  at  Edinburgh,  to 
make  payments  of  the  aforesaid  sum  or  sums  of  money,  principal,  in- 
terest, and  expenses,  and  to  implement  and  perform  the  hail  foresaid  ob- 
ligations, all  in  terms,  and  to  the  effect  contained  in  the  decree  and 
extract  above  written  and  there  referred  to,  and  held  as  repeated  brevu 
talis  causd ;  and  that  to  the  said  W.  Patrick,  if  within  Scotland, 
within  fifteen  days ;  if  in  Orkney  or  Shetland,  within  forty  days  ;  and 
if  furth  of  Scotland,  within  twenty-one  days  next  after  he  is  charged 
to  that  effect,  under  the  pain  of  poinding  and  imprisonment.  And  also 
grant  warrant  to  arrest  the  said  W.  P.  R.  Shedden,  the  pursuer's  read- 
iest goods,  gear,  debts,  and  sums  of  money  in  payment  and  satisfac- 
tion of  the  said  sum  or  sums,  interest,  and  expenses ;  and  if  the  said 
pursuer  fail  to  obey  the  said  charge,  then  to  poind  the  said  pursuer's 
readiest  goods,  gear,  and  other  effects ;  and  if  needful  for  effecting  the 
said  poinding,  grant  warrant  to  open  all  shut  and  lock-fast  places  in 
form  as  effeirs." 

It  was  admitted  by  the  defendant,  that  caution  had  been  given  in 
the  terms  of  the  above  order  of  the  Court  of  Sessions.  The  verdict 
was  taken  for  the  plaintiff,  with  185/.  Us.  9d.  damages ;  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court 
should  be  of  opinion  that  the  action  was  not  maintainable. 

A  rule  nisi  having  been  accordingly  obtained 

Crowder  and  Bovill  now  showed  cause.  An  action  will  lie  upon 
this  decree,  which  is  in  the  nature  of  a  final  judgment.  The  suit  in 
the  Court  of  Session  is  terminated,  and  execution  has  been  awarded 
upon  it,  by  means  of  which  the  present  plaintiff  would  have  been 
enabled  to  levy  the  amount  decreed  to  him  against  the  defendant  if 
he  had  remained  in  Scotland,  and  he  ought  not  to  lose  his  right  of 
enforcing  that  decree  by  the  fact  that  the  defendant  has  come  to  this 
country.  The  caution  to  repeat,  i.  e.  to  repay  the  money  levied,  in 
case  the  judgment  is  reversed,  has  been  given ;  therefore  the  decree 
for  costs  has  become  absolute. 

[Lord  Campbell,  C.  J.  By  the  law  of  Scotland,  there  cannot  be 
execution  pending  an  appeal.  Then  the  statute  48  Geo.  3,  c.  151, 
alters  that  sub  modo,  but  does  it  not  preserve  to  the  Court  of  Session 
the  power  of  altering  its  decree  ?] 

As  soon  as  the  decree  of  the  3d  Qf  June  was  made,  the  Court  of 
Session  became  functus  officio*    Section  17  gives  the  power  not 
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merely  to  award  execution,  but  to  make  any  other  regulations  which 
they  may  think  fit  Here  they  have  chosen  to  make  an  order  abso- 
lutely for  payment  of  the  costs,  subject  only  to  caution  being  given, 
and  this  condition  has  been  complied  with. 

[Wightman,  J.  By  section  18,  the  House  of  Lords  may  make 
such  an  order  as  to  this  very  decree  as  they  think  fit.  Suppose  they 
were  to  reverse  or  modify  it  after  we  had  jjiven  judgment  in  this  ac- 
tion for  the  plaintiff,  could  execution  then  issue  upon  our  judgment?] 

Possibly  such  a  proceeding  would  be  ground  for  an  audita  querela, 
or  application  in  this  court  to  prevent  execution  issuing.  But  the 
decree  for  costs,  so  far  as  the  Court  of  Session  is  concerned,  is  final. 
The  effect  of  the  act  is,  that  while  one  of  the  parties  has  the  oppor- 
tunity of  getting  the  judgment  reversed,  the  other  should  not  lose  the 
fruits  of  his  judgment  by  the  appeal.  The  House  of  Lords  has 
power  by  section  18,  to  deal  with  the  parties  before  it  as  well  as  with 
any  matters  which  may  have  occurred  since  the  appeal  was  lodged  ; 
if,  therefore,  the  defendant  has  been  obliged  to  pay,  either  by  execution 
in  Scotland  or  under  the  judgment  of  this  court,  these  are  matters 
which  would  be  provided  for  by  the  House  of  Lords,  and  so  no  in- 
justice would  arise. 

[Lord  Campbell,  C.  J.  This  is  not  unlike  the  case  where  we  deci- 
ded that  an  action  will  not  lie  on  a  judgment  of  the  county  court  ;l 
for  this  is  a  specific  remedy  provided  by  the  statute  for  payment  of 
the  costs. 

Wightman,  J.  The  very  term,  "  interim  decree,"  seems  to  show 
this  is  not  a  final  proceeding.] 

It  is  an  absolute  order  to  pay  the  costs  until  the  judgment  is  re- 
versed on  appeal 

[Lord  Campbell,  C.  J.  There  is  no  duty  or  obligation  to  pay 
these  costs  until  the  caution  is  given.] 

The  decree  has  a  double  aspect ;  it  is  an  absolute  order  for  pay- 
ment of  the  costs,  and  an  order  for  execution  to  issue  upon  cau- 
tion being  given.  If  the  appeal  were  abandoned,  no  caution  would 
be  required.  Russell  v.  Smyth,  9  Mee.  &  W.  810,  shows  that  an 
action  will  lie  on  a  decree  of  a  Scotch  court  for  costs.  Paul  v.  Roy, 
21  Law  J.  Rep.  (n.  s.)  Chanc.  361 ;  s.  c.  11  Eng.  Rep.  12,  will  be 
referred  to  for  the  defendant,  but  is  very  distinguishable.  The  judg- 
ment proceeds  on  the  ground  that  the  matter  was  still  pending  in  the 
Scotch  court,  and  that  the  decree  was  merely  interlocutory.  W  hereas, 
here,  there  is 'a  final  judgment  that  the  defender  is  entitled  to  his  costs 
against  the  pursuer.  Against  this  decree  there  is  an  appeal,  and  by 
force  of  the  statute  a  decree  is  made  for  payment  of  the  costs  and 
issuing  execution,  notwithstanding  the  appeal.  That  cannot  be  said 
to  be  an  interlocutory  proceeding. 

Montagu  Smith,  in  support  of  the  rule.  To  allow  this  action  to 
be  maintained  would,  in  effect,  be  making  this  court  the  sheriff  of  the 
Court  of  Session.     It  is  a  well  established  rule  of  law  that  no  action 
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of  this  kind  will  lie,  except  upon  a  final  judgment  The  case  of 
Emerson  v.  Lashley,  2  H.  Black.  248,  is  a  clear  authority  upon  that 
point,  and  the  court  in  Fry  v.  Malcolm,  4  Taunt.  705,  adopted  that 
authority. 

[Crompton,  J.  No  action  certainly  would  lie  upon  an  order  of  our 
courts  such  as  the  present] 

Then,  the  circumstance  of  its  being  the  order  of  a  Scotch  court 
cannot  make  a  difference.  It  is  merely  an  interim  order  for  payment, 
and  there  is  nothing  to  prevent  the  court  in  Scotland  from  exercising 
a  discretion  and  altering  it 

[Crpmpton,  J.  There  might  be  several  different  orders,  one  regu-. 
lating  the  land,  another  the  costs,  and  a  third  the  execution. 

Lord  Campbell,  C.  J.  In  the  case  of  real  estate,  the  court  might 
order  possession  in  the  mean  time.] 

And  upon  a  fresh  petition,  the  parties  might  afterwards  come  and 
have  the  order  modified.  This  court  has  already  decided  that  an 
action  will  not  lie  upon  a  judgment  of  a  county  court,  on  the  ground 
that  the  judge  of  the  court  had  special  powers  under  the  act  to  vary 
the  judgment  Berkeley  v.  Elderkin.  And  the  same  principle  applies 
here. 

F.  Kelly  and  Prentice,  on  the  same  side,  were  not  heard. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  action  cannot  be 
maintained.  Before  the  statute  48  Geo.  3,  c.  151,  there  could  not  have 
been  execution  pending  an  appeal  to  the  House  of  Lords,  and  no 
action  could  have  been  brought  in  a  foreign  court  upon  the  judg- 
ment. Then  came  that  act,  which  gives  a  power  to  allow  execution 
to  issue  pending  an  appeal  to  the  House  of  Lords,  but  no  more. 
There  is  no  power  to  make  a  fresh  decree  when  a  former  decree  has 
been  appealed  against  Here,  an  order  is  made  for  execution  upon 
caution  being  given,  that  is,  that  execution  may  issue  after  caution 
has  been  given.  But  thsrt  does  not  give  aright  to  bring  an  action  upon 
the  order  in  another  country.  It  is  not  to  be  considered  as  a  judg- 
ment, but  merely  an  order  lor  taking  out  execution  in  the  meantime 
upon  the  terms  prescribed.  It  seems  to  me  the  terms  upon  which 
payment  is  to  be  made  may  be  varied  from  time  to  time  by  the 
Court  of  Session.  Fresh  security  might  be  ordered,  or  the  order 
might  be  recalled.  Down  to  the  very  moment  of  judgment  in  the 
House  of  Lords,  the  fcourj;  might  vary  the  terms  upon  which  the 
costs  are  to  be  paid.  Surely,  then,  this  is  not  a  judgment  upon  which 
a  foreign  court  can  have  any  jurisdiction  to  entertain  an  action.  I 
think,  therefore,  that  the  rule  ought  to  be  made  absolute. 

Wightman,  J.  I  am  of  the  same  opinion.  It  is  conceded  on  the 
part  of  the  plaintiff  that,  unless  this  can  be  considered  as  a  final 
judgment,  the  action  cannot  be  maintained,  and  I  think  it  is  any  thing 
but  a  final  judgment  The  very  words,  "  interim  decree,"  seem  incon- 
sistent with  its  being  so  considered,  and  when  the  statute  is  properly 
looked  at,  it  is  quite  clear  to  my  mind,  that  it  is  nothing  more  than  an 
vol.  xviii.  33  * 
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interim  order  for  payment  of  the  costs,  which  the  party  may  put  in 
force  in  the  meantime,  and  pending  the  appeal  now  before  the  House 
of  Lords.  The  original  decree  may  be  reversed,  or  it  maybe  affirmed, 
so  that  it  is  quite  uncertain  whether  the  plaintiff  will  be  ultimately 
entitled  to  these  costs  or  not,  but,  in  the  meantime,  power  is  given  to 
the  Court  of  Session  to  regulate  all  matters  as  to  interim  execution 
and  the  payment  of  costs.  This  power  being  one  of  regulation,  it 
seems  to  me  the  court  may  make  not  one  order  only,  but  several. 
When  we  look  at  this  order,  it  amounts  to  no  more  than  that  leave 
is  given  to.  the  party,  in  the  meantime,  to  take  out  execution,  subject 
to  the  condition  of  his  giving  caution  to  repay  the  money  in  the 
event  of  the  House  of  Lords  reversing  the  decree,  but  it  has  no 
further  operation.  It  is  not  an  absolute  and  final  order  for  payment 
of  costs,  and,  therefore,  no  action  can  be  maintained  upon  it 

Crompton,  J.  I  also  am  of  opinion  that  the  action,  cannot  be 
maintained.  The  order  is  merely  a  matter  of  interim  regulation 
under  the  power  given  by  the  statute.  Any  right  to  demand  the 
general  costs  of  the  cause  flows  from  the  decree  in  the  cause,  and 
that  is  stopped  by  the  appeal. 

Rule  absolute. 


Attwool  v.  Attwool.* 

April  29, 1853. 

Set-off — Bond  of  Indemnity  —  Form  of  Plea  of  Set-off. 

A  set-off  cannot  be  pleaded  to  an  action  on  a  bond  conditioned  to  indemnify  generally. 

The  plaintiff  and  defendant  being  part  owners  of  a  ship,  the  plaintiff  assigned  his  share  to 
the  defendant,  who  executed  a  bond  conditioned  at  all  times  to  save  harmless  and  indem- 
nify the  plaintiff  from  all  debts  due  in  respect  of  the  said  ship,  and  against  all  actions,  costs, 
and  damages  commenced  against,  or  sustained  by,  the  plaintiff  by  reason  of  such  debts.  A 
declaration  on  this  bond  averred  that,  at  the  date'of  the  bond,  a  debt  of  71.  3s.  9cT.,  on  account 
of  the  said  ship,  was  due  to  R.  EL,  for  the  recovery  of  which  he  sued  the  plaintiff,  and  recov- 
ered judgment  for  9/.  8s.  lid.  debt  an4  costs,  which  was  paid  by  the  plaintiff ;  alleging  as 
a  breach  that  the  defendant  had  not  indemnified  the  plaintiff  against  the  said  debt,  or  the 
said  action  and  costs.  Flea  of  set-off  in  the  common  form  upon  a  bill  of  exchange  for  20ln 
drawn  by  the  plaintiff  and  accepted  by  the  defendant  :— 

Held,  that  the  plea  was  bad  in  substance,  as  this  was  not  a  debt  to  which  a  set-off  could  be 
pleaded  nnder  the  8  Geo.  2,  c.  24,  and  also  that  it  was  defective  in  form  for  not  showing 
how  much  was  justly  due  on  either  side. 

Pebt  on  a  bond  for  1002.     The  declaration  set  out  the  condition 
of  the  bond,  whereby,  after  reciting  that  the  defendant  and  the  plain- 
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tiff  had  for  some  time  past  been  joint  owners  of  a  ship  called  the 
Rebecca,  and  that  by  a  deed,  bearing  even  date  therewith,  the  plaintiff 
had  assigned  all  his  share  in  the  said  ship  to  the  defendant,  and  that 
it  had  been  agreed  that  the  defendant  should  execute  the  said  bond 
with  a  condition  for  making  void  the  same  as  thereunder  written,  the 
condition  of  the  said  bond  was  declared  to  be,  that  if  the  defendant 
did  and  should  discharge,  and  at  all  times  save  and  keep  harmless 
and  indemnified  the  plaintiff,  his  lands,  tenements,  goods,  and  chattels 
of  and  from  all  and  every  the  debts  and  sums  of  money  which,  at  the 
day  of  the  date  thereof,  were  or  might  be  due  and  owing  to  any 
person  or  persons  whatsoever,  for  or  on  account  of,  or  in  respect  of 
the  said  ship  or  vessel,  and  of  and  from  and  against  all  actions,  suits, 
costs,  charges,  and  damages  which  should  or  might  be  commenced 
and  prosecuted  against  him,  the  plaintiff,  as  part  owner  as  aforesaid, 
or  which  he  might  sustain  or  be  put  unto  by  reason  of  the  said  debts 
or  any  of  them  in  anywise  howsoever,  then  the  said  bond  was  to  be 
void,  or  else  to  be  and  remain  in  full  force  and  virtue. 

The  declaration  then  averred  that  at  the  date  of  the  said  bond 
there  was  due  and  owing  to  R.  H.  and  H.  H.  a  certain  debt  and  sum 
of  11.  3s.  9cL  for  and  on  account  of,  and  in  respect  of  the  said  ship  or 
vessel  the  Rebecca,  for  the  recovery  of  which  said  debt  and  sum  of 
money  the  said  R.  H.  and  H.  H.  commenced  and  prosecuted  against 
the  now  plaintiff,  as  part  owner  of  the  said  ship  or  vessel  as  aforesaid, 
an  action  in  the  County  Court  of  Devonshire,  holden  at  East  Stone- 
house,  in  which  said  action  the,  said  R.  H.  and  H.  H.  recovered 
judgment  against  the  now  plaintiff  for  the  said  debt  of  11.  3s.  9<£, 
together  with  costs  of  suit,  amounting  to  21.  5*.  2d.,  making  together 
91  8s.  lid.,  and  which  said  sum  of  9L  8s.  lid.  the  now  plaintiff  was 
forced  and  obliged  to,  and  did  accordingly,  pay  to  the  said  R.  H.  and 
H.  H. ;  of  all  which  premises  the  defendant  always  had  notice. 
Breach  —  that  the  defendant  had  not  indemnified  the  plaintiff  of  or 
from  the  said  debt  and  sum  of  money,  or  of  or  from  the  said  action, 
or  the  costs,  charges,  or  damages  which  he  had  sustained  and  been 
put  to  as  aforesaid  by  reason  of  the  said  debt  and  sum  of  money  as 
aforesaid,  and  that  the  said  sum  of  9/.  85.  lid.  was  still  due  and 
unpaid  to  the  plaintiff. 

Plea.  That  the  plaintiff  at  the  commencement  of  this  suit  was 
and  still  is  indebted  to  thq  defendant  in  an  amount  equal  to  the 
plaintiffs  claim  for  and  in  respect  of  a  certain  bill  of  exchange 
bearing  date  the  21st  of  October,  A.  D.,  1847,  drawn  by  the  defend- 
ant and  directed  to  the  plaintiff,  whereby  the  defendant  required  the 
plaintiff  to  pay  him  the  sum  of  20/.  three  months  after  date,  and 
which  said  bill  the  plaintiff  accepted,  but  did  not  pay  the  same ;  and 
for  money  payable  by  the  plaintiff  to  the  defendant,  for  money  lent 
by  the  defendant  to  the  plaintiff,  and  for  money  paid  by  the  defendant 
for  the  plaintiff,  and  for  money  found  to  be  due  from  the  plaintiff  to 
the  defendant  on  accounts  stated  between  them ;  and  which  amount 
the  defendant  is  willing  to  set  off  against  the  plaintiff's  claim. 
Demurrer  and  joinder. 
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Archibald^  for  the  plaintiff.1  First,  the  cause  of  action  disclosed  in 
the  declaration  is  not  a  debt  within  the  meaning  of  the  statutes  of 
set-off,  and,  therefore,  such  a  plea  cannot  be  pleaded  to  it  This  is 
substantially  a  claim  for  unliquidated  damages,  the  bond  being  con- 
ditioned for  indemnifying  the  plaintiff  against  any  loss  which  might 
happen  to  him  as  part  owner  of  the  ship.  The  bond  extends  not 
only  to  the  sum  recovered  in  the  action,  but  also  to  the  costs.  It  is 
like  the  case  of  a  guarantee  for  an  uncertain  amount,  to  which  no 
set-off  can  be  pleaded.  Castelli  v.  Boddington,  1  E.  &  B.  66 ;  s.  c. 
16  Eng.  Rep.  127.  Hardcastle  v.  Netherwood,  5  B.  &  Aid.  93,  shows 
that,  where  a  claim  was  for  indemnity,  if  the  plaintiff  might  have  been 
entitled  to  recover  special  damage,  though  none  was  in  fact  alleged, 
the  statutes  of  set-off  do  not  apply.  Here  the  jury  were  not  obliged 
to  give  their  verdict  for  the  sum  recovered  in  the  action  and  the  costs, 
though  that  is  no  doubt  a  guide  to  the  damages.  There  is  no  rela- 
tion of  debtor  and  creditor  established  by  this  contract  between  the 
parties.  Secondly,  this  plea  is  defective  for  not  following  the  8  Geo. 
2,  c.  24,  s.  5,  which  alone  enables  a  defendant  to  plead  a  set-off  to  a 
debt  accruing  by  reason  of  the  penalty  of  a  bond.  According  to  that 
section  the  plea  must  show  "  how  much  is  truly  and  justly  due  on 
either  side."  Symmons  v.  Knox,  3  Term.  Rep.  65;  Grimwood  v. 
Barritt,  6  Term  Rep.  460;  and  BaU  v.  Shaw,  Holt's  N.  P.  293,  decide 
that  this  is  a  material  and  traversable  averment. 

[Crompton,  J.  How  is  the  judgment  for  the  penalty  to  stand  as  a 
security  for  future  breaches  if  a  plea  of  set-off  can  be  pleaded?] 

That  is  explained  in  Collins  v.  Collins,  2  Burr.  820,  by  Lord  Mans- 
field, who  says,  that  although  judgment  is  to  be  entered  for  no  more 
than  shall  appear  to  be  justly  and  truly  due  to  the  plaintiff,  yet  the 
act  must  mean  that  the  penalty  is  to  remain  as  a  security  against 
future  breaches  in  the  same  manner  as  is  expressly  directed  by  the 
8  &  9  Will.  3,  c.  11,  s.  8,  with  regard  to  payment 

Maude,  contra.  This  plea  is  good  under  the  8  Geo.  2,  c.  24.  The 
declaration  makes  a  distinct  claim  in  respect  of  a  specific  debt  paid 
by  the  plaintiff  in  the  county  court,  and,  therefore,  what  the  plaintiff 
seeks  to  recover  is  in  the  nature  of  liquidated  and  not  of  unliquidated 
damages. 

[Lord  Campbell,  C.  J.  If  such  a  breach  is  alone  assigned  it  may 
be  taken  that  it  is  all  to  which  the  condition  applies,  and  when  the 
liability  is  once  liquidated  it  may  be  treated  as  a  debt,  and  a  set-off 
pleaded  to  it] 

That  is  so.  Collins  v.  Collins  is  a  distinct  authority  in  support  of 
the  plea.  There  it  was  held  that  a  bond  conditional  for  payment  of 
an  annuity  was  within  the  8  Geo.  2,  c  24,  s.  5.  In  Fletcher  v. 
Dyche,  2  Term  Rep.  32,  where  work  was  agreed  to  be  done  within  a 
certain  time,  or  a  weekly  sum  paid  for  so  long  as  it  remained  unfi- 
nished, and  a  bond  was  given  conditioned  for  the  performance  of  the 
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work  on  payment  of  the  weekly  sum,  and  the  work  was  not  finished 
within  the  time  specified,  it  was  held  that  the  weekly  payments  were 
in  the  nature  of  liquidated  damages  which  might  be  set-off. 

[Wiohtman,  J.     There  debt  pr  indebitatus  assumpsit  would  have, 
lain. 

Crompton,  J.  The  damages  under  a  bail-bond  might  be  ascer- 
tained, but  you  can  only  recover  the  whole  penalty  there.  Does  not 
the  statute  apply  to  those  cases  only  where  the  parties  by  mere  sum- 
ming up,  and  without  any  verdict  of  a  jury,  can  ascertain  the  amount 
to  be  paid.] 

It  is  evident  that  in  the  8  Geo.  4,  c  24,  the  word  "  debt "  is  not 
used  in  its  strict  sense.  In  Hardcastle  v.  Netherwood,  the  court  sug- 
gest that  a  set-off  might  have  been  pleaded  to  that  part  of  the  count 
which  charged  the  defendant  with  the  amount  of  the  acceptances 
paid  by  the  plaintiff.  If  that  be  so,  it  ds  difficult  to  see  why  it  may 
not  here  be  pleaded  to  the  breach  in  respect  of  the  sum  actually  paid 
by  the  plaintiff.  Secondly,  as  to  the  form  of  the  plea.  The  provi- 
sion in  the  8  Geo.  2,  c.  24,  s.  6,  relates  only  to  the  case  where  the 
defendant  is  setting  off  a  debt  due  under  a  bond,  in  which  case  it  is 
reasonable  to  require  him  to  show  how  much  is  due.  But  in  the 
present  case  the  plaintiff  declares  on  the  bond,  and  states  how  much 
is  due  under  it,  and  it  is  quite  unnecessary  for  the  defendant  to  repeat 
that  averment 

[Crompton,  J.  Unless  the  defendant  does  this,  it  would  not  ap- 
pear how  much  is  wiped  out,  or  for  what  amount  the  penalty  is  to 
stand  as  a  security.] 

Archibald,  in  reply.  Collins  v.  Collins  was  a  money  bond,  and 
therefore  within  the  8  Geo.  2,  c.  24.  But  there  is  no  case  where  the 
statute  has  been  held  to  apply  to  an  indemnity  bond. 

Our.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Losn  Campbell,  C.  J.  We  are  of  opinion  that  in  this  case  the 
plea  is  bad,  both  in  substance  and  in  form.  If  the  plaintiff  owes  the 
defendant  on  a  bill  of  exchange  more  than  91. 8s.  lid.,  the  sum  claimed 
as  due  from  the  defendant  to  the  plaintiff  on  this  bond,  it  is  very 
much  to  be  regretted  that  the  defendant  should  be  without  defence, 
and  should  be  driven  to  bring  a  cross  action.  But  so  the  law  at  pre- 
sent is.  The  condition  of  the  bond  when  examined  shows  that  it  is 
to  indemnify  generally,  and  not  for  the  payment  of  any  liquidated 
demand ;  and,  according  to  the  cases  cited,  there  can  be  no  set-off 
pleaded  in  an  action  on  such  a  bond.  We  do  not  think  it  necessary 
to  comment  upon  these  cases,  as  we  hope  that  the  legislature  may 
speedily  interfere  to  allow  justice  to  be  finally  done  between  such 
parties  in  a  single  action.  In  the  present  case  the  plea,  which  could 
only  be  supported  under  the  8  Geo.  2,  c.  24,  s.  6,  is  likewise  defec- 

33# 
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tive  in  not  showing  as  required,  "  how  much  is  justly  due  on  either 
side."     We  must,  therefore,  give 

Judgment  for  the  plaintiff. 


IN  THE  EXCHEQUER  CHAMBER. 

Smith  v.  Cannan,  and  others,  assignees  of  Garnham,  a  bankrupt.1 

April  29,  1853. 

Bankruptcy,  Act  of —  Fraudulent  Grant  —  Conveyance  not  including 
trading  Property  —  Not  stopping  Trade  —  Property  conveyed  three 
times  the  Amount  of  Debt. 

m 

C  a  farmer,  who  became  liable  to  the  bankrupt  laws,  as  a  trader,  by  possessing  two  shares 
in  a  joint-stock  bank,  worth  less  than  20/.  each,  conveyed  all  his  other  property,  worth 
about  3,000/.,  to  a  creditor  to  secure  his  debt  of  900/. :  —  • 

JHeW,  that  the  conveyance  might  be  an  act  of  bankruptcy,  as  a  fraudulent  grant  with  intent 
to  defeat  or  delay  creditors,  although  the  two  shares,  which  were  Cs  only  trading  pro- 
perty, were  not  conveyed,  and  although  the  conveyance  did  not  stop  G.'s  trade  as  a 
Danker. 

Meld,  further,  that  the  conveyance  being  of  property  worth  three  times  the  amount  of  the 
debt  which  it  was  given  to  secure,  did  not  prevent  the  deed  being  an  act  of  bankruptcy; 
for,  though  the  grantee  would  be  a  trustee  for  G.  as  to  the  amount  beyond  his  own  debt, 
the  property  could  not  be  taken  in  execution ;  and  as  the  common-law  remedies  of  the 
other  creditors  against  their  debtor's  property  would  thus  be  barred,  they  might  conse- 
quently be  defeated  or  delayed. 

This  was  a  writ  of  error  on  a  bill  of  exceptions. 

The  action  was  trover  by  the  plaintiffs,  as  assignees  of  one  Garn- 
ham,  a  bankrupt,  alleging  the  possession  in  the  first  count  in  Gara- 
ham  before  the  bankruptcy,  and  in  the  second  count,  in  themselves  as 
assignees  after  the  bankruptcy.  Pleas — not  guilty;  that  Garnham 
was  not  possessed ;  that  the  plaintiffs  were  not  possessed,  and  pay- 
ment. Issues  were  joined  on  all  these  pleas.  The  case  came  on  to 
be  tried,  on  the  20th  of  March,  1852,  before  Serg.  Adams,  at  Bury  St. 
Edmunds  Assizes,  when  the  following  facts  were  proved.  Garnham 
was  a  farmer  at  Rougham,  in  the  county  of  Suffolk,  and  occupied  a 
farm  there,  and  had  not  at  any  time  carried  on  any  other  business ; 
but  for  some  years  before  February,  1851,  he  had  had  two  20L  shares, 
each  of  the  value  of  171. 10s.,  in  the  East  of  England  Bank.  This 
bank  had  carried  on  business  for  some  years,  and  continued  to  do  so 
down  to  the  trial.  It  had  paid  dividends  since  1845,  and  the  last 
dividend,  in  1851,  was  at  the  rate  of  52.  per  cent  Garnham  had  re- 
ceived his  share  of  the  profits.  It  was  in  respect  of  holding  these 
shares  that  Garnham  became  liable  to  be  made  a  bankrupt  as  a  tra- 


i  22  Law  J.  Rep.  (n.  s.)  Q.  B.  290.     Coram  Jervis,  C.  J.,  Pollock,  C.  B., 
Pakke,  B.,  Cbesswell,  J.,  Platt,  B.,  Williams,  J.,  and  Maktin,  B. 
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der.  Previous  to  the  7th  of  February,  1851,  Garnham  was  indebted 
to  various  creditors  in  about  5,850/.,  besides  owing  his  landlord  2,000/. 
for  rent.  He  had  mortgaged  all  his  lands  (worth  less  than  2,000/.,) 
to  one  of  his  creditors  to  secure  a  debt  of  3,000/.  Garnham  was 
indebted  to  Smith  in  240/.,  and  Smith  had  become  guarantee  for 
him  for  a  further  amount  of  700/.  As  a  security  to  Smith  in  respect 
of  these  liabilities,  Garnham,  on  the  7th  of  February,  1851,  gave 
Smith  a  bill  of  sale  of  all  his  farming  stock,  growing  crops,  furniture 
and  other  chattels,  which  were  found  to  be  worth  about  three  times 
the  amount  for  which  they  were  assigned  as  security.  There  was  a 
clause  that  the  deed  should  be  void  if  within  six  .months  Garnham 
should  pay  Smith  the  240/.,  and  discharge  Smith  from  liability  in 
respect  of  the  guarantee.  There  was  also  a  provision  that  Smith, 
after  satisfying  his  own  claims  by  sale  of  the  property,  was  to  "  ren- 
der to  and  account  for  the  surplus  (if  any)  of  the  said  money  arising 
from  such  sale  or  sales  as  aforesaid  unto  the  said  Garnham,  his  execu- 
tors, administrators,  or  assigns."  Besides  the  above-mentioned  mort- 
gaged lands  and  the  two  shares  in  the  East  of  England  Bank,  (which 
were  not  Assigned  to  any  one,)  and  the  property  comprised  in  the 
above-mentioned  deed,  Garnham,  at  the  time  of  executing  it,  had  no 

*  property  at  all.  At  that  time  the  defendant  was  not  aware  of  the 
full  amount  of  Garnham's  liabilities.  The  defendant  took  possession 
of  the  property  assigned  to  him,  which  was  that  sought  to  be  reco- 
vered in  the  present  action  of  trover.  Garnham  was  adjudged  a 
bankrupt  in  March,  1851,  and  the  plaintiffs  were  shortly  afterwards 
appointed  his  assignees. 

It  was  contended  for  the  defendant,  first,  that  as  the  deed  of  the 
7th  of  February,  1851,  did  not  convey  the  bank  shares  in  respect  of 
which  alone  Garnham  was  adjudged  to  be  a  trader,  the  execution  of 
such  deed  could  not  in  law  be  an  act  of  bankruptcy.  The  learned 
sergeant,  however,  directed  the  jury  that,  notwithstanding  the  omis- 
sion of  the  shares,  the  execution  of  the  deed  might  be  an  act  of  bank- 
ruptcy. It  was  then  urged,  for  the  defendant,  that  nothing  had  been 
proved  in  addition  to  the  deed  to  make  the  execution  of  it  an  act  of 
bankruptcy,  and  farther,  generally,  that  there  was  no  evidence  to  sup- 

.  port  the  second  and  third  issues.  The  learned  sergeant,  however,  ruled 
that  there  was  evidence  for  the  jury  on  the  above  points,  and  left  the 
case  to  them. 

To  these  rulings  the  defendant  tendered  a  bill  of  exceptions.  The 
jury  found  for  the  plaintiffs  on  all  the  issues. 

WorUedge^  for  the  plaintiff  in  error.  The  deed  of  the  7th  of  Feb- 
ruary was  not  an  act  of  bankruptcy.  It  will  not  be  urged  that  it  was 
a  fraudulent  preference,  or  made  in  contemplation  of  bankruptcy,  for 
there  was  no  fraudulent  intention*  in  fact.  Garnham  was  a  farmer, 
and  known  only  as  a  farmer.  His  two  shares  in  the  bank  were  not 
assigned  by  the  deed.  Those  shares  were  paid  up.  No  further  claim 
could  have  been  made  in  respect  of  them.  The  farming  property  was 
no  part  of  the  banking  capital  or  of  Garnham's  stock  in  trade.  The 
assignment  to  the  plaintiff  did  not  at  all  prevent  Garnham  trading  as 
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before.  In  every  case  that  can  be  found,  the  conveyance  which  has 
been  held  an  act  of  bankruptcy  has  included  the  stock  in  trade ;  and 
it  has  been  laid  down  in  repeated  cases  that  to  be  an  act  of  bank* 
raptcy,  the  deed  must  be  a  conveyance  of  so  much  of  the  trader's 
property  as  to  make  him  insolvent,  and  render  him  unable  to  con- 
tinue his  trading.  In  Compton  v.  Bedford,  1  W.  Black.  362,  Lord 
Mansfield,  C  J.,  says,  "  In  the  present  case  they  have  made  a  deed 
which  creates  an  insolvency."  "  The  assignee  has  given  up  all  his 
power  o£  trading  for  the  future."  Law  v.  Skinner,  2  W.  Black.  996, 
is  to  the  same  effect  There  the  deed  of  a  trader  was  held  an  act  of 
bankruptcy,  because,  as  De  Grey,  C.  J.,  says,  "  it  is  the  assignment  of 
all  his  stock  in  trade,  without  which  he  can  carry  on  no  business."  In 
Hassell  v.  Simpson,  1  DougL  89,  *.,  Lord  Mansfield  again  observes, "  a 
man  may  be  insolvent  without  being  bankrupt,  and  a  man  may  become 
bankrupt,  and  yet  be  able  to  pay  255.  in  the  pound.  The  reason  why  a 
man  becomes  bankrupt  who  conveys  the  whole  of  his  property  is,  that 
he  thereby  becomes  totally  incapable  of  trading."  The  above  decisions 
are  referred  to  and  the  same  reasoning  is  adopted  in  Butcher  v.  Easto, 
1  Dougl.  295 ;  Baxter  v.  Pritchard,  1  Ad.  &  E.  456 ;  Sirbert  v.  Spooner, 
1  Mee.  &  W.  714,  and  Carr  v.  Burdiss,  1  Cr.  M.  &  R.  443.  In  the  latter 
case,  Parke,  B.,  observes, "  In  order  to  render  an  assignment  of  a  trader's 
effects  an  act  of  bankruptcy,  it  must  be  shown  that  the  party  assigned 
all,  or  so  nearly  all  of  his  effects  as  to  put  it  out  of  his  power  to  carry 
on  the  trade."  In  Wedge  v.  Newlyn,  4  B.  &  Ad.  831,  the  question 
was,  whether  the  trader  had,  by  reason  of  the  assignment,  incapaci- v 
tated  himself  from  carrying  on  his  trade.  In  Young  v.  Waud,  8  Exch. 
Rep.  221,  the  deed  was  held  not  to  be  an  act  of  bankruptcy,  as  it  did 
not  convey  all  the  trader's  property.  There  Pollock,  C.  I*.,  says, "  The 
incapacity  to  carry  on  business,  which  makes  an  act  of  bankruptcy, 
must  not  be  in  consequence  of  the  removal  of  machinery,  but  by  the 
abstraction  of  so  much  of  the  trader's  effects  as  to  render  him  inca- 
pable of  going  on  by  reason  of  insolvency."  Graham  v.  Chapman, 
21  Law  J.  Rep.  (n.  s.)  C.  P.  173 ;  s.  c.  11  Eng.  Rep.  498,  is  also  in 
point  In  the  present  case  the  reasons  on  which  all  these  cases  were 
decided  do  not  apply.  The  conveyance  of  the  farming  property  did 
not  prevent,  and  had  no  tendency  to  prevent,  Garnham  carrying  on  . 
the  business  of  a  banker  as  much  as  he  did  before.  Secondly,  the 
conveyance  is  no  act  of  bankruptcy,  as  it  contained  a  resulting  trust 
in  favor  of  Garnham,  and  it  is  found  as  a  fact  that  the  property  con- 
veyed by  it  was  worth  three  times  the  amount  of  the  debt  which  it 
was  assigned  to  secure.  The  remainder,  therefore,  was  available  for 
the  creditors.  Scott  v.  Scholey,  8  East,  467,  may  be  cited  to  show  that 
an  equitable  interest  cannot  be  taken  in  execution,  but  it  can  be  real- 
ized in  equity,  which  is  sufficient  It  is  almost  the  same  thing  as  if 
a  trader  conveyed  all  his  property  to  a  trustee  in  trust  for  himself. 
That  would  not  be  an  act  of  bankruptcy,  though  it  could  not  be  taken 
in  execution. 

[Jervis,  C.  J.    Is  there  any  authority  for  saying  that  it  would  not 
be  an  act  of  bankruptcy  ?] 

Yes.     Greenwood  v.  Churchill,  1  MyL  &  K.  546,  is  an  authority  for 
that  position. 
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Suppose  a  man  having  stock  in  trade  worth  20,000/.  assigned  the 
stock  to  a  creditor  to  whom  he  owed  only  20/*  to  secure  that  debt 

[Jervis,  C.  J.  In  such  a  case  any  other  creditor  who  wished  to 
issue  execution  would  be  delayed,  for  he  could  not  do  so. 

Alderson,  B.  I  take  it  it  is  a  delay  if  the  assignment  stops  the 
regular  course  of  law  and  interferes  with  the  ordinary  remedies  to 
which  a  creditor  is  entitled.] 

Thirdly,  there  is  no  evidence  that  the  plaintiff,  at  the  time  of  the 
execution  of  the  deed;  knew  the  state  of  Garnham's  property,  or  that 
he  had  shares  in  the  bank.    Lincoln  v.  Sharpe,  6  Man.  &  G.  895. 

[Parke,  B.  That  the  grantee  should  have  notice  of  the  fraud  is 
not  a  necessary  ingredient  in  the  act  of  bankruptcy. 

Crrswell,  J.  It  was  stated  to  be  unnecessary  in  Hall  v.  Wallace, 
7  Mee.  &  W.  .353.] 

Byles,  Serg.,  for  the  defendant  in  error. 

I  Jervis,  C.  J.   You  need  direct  your  attention  to  the  two  first  points 
y.] 

The  deed  in  question  is  an  act  of  bankruptcy,  as  it  conveyed  all 
Garnham's  property,  except  a  very  inconsiderable  portion,  namely, 
the  two  shares  in  the  bank.  Garnham  clearly  was  a  trader  in  respect 
of  those  shares.  He  was  a  partner  in  the. bank.  It  is  urged  that  this 
conveyance  did  not  effect  the  carrying  on  of  the  business  of  the  bank. 
But  that  business  is  to  borrow  money  on  the  credit  of  the  partners9 
property.  If  every  partner  had  conveyed  away  all  his  property  in 
like  manner  as  Garnham  had  done,  the  credit  of  the  bank  would  be 
gone,  and  the  business  could  not  be  carried  on.  It  is  not  stated  that 
the  bank  had  any  other  property  than  that  of  its  members.  It  is  not 
necessary,  in  order  to  be  an  act  of  bankruptcy,  that  the  deed  should 
convey  the  stock  in  trade.  The  question  turns  upon  section  67,  of 
the  Bankruptcy  Consolidation  Act,  12  &  13  Vict.  c.  106,  which  pro- 
vides  "  that  if  any  trader  liable  to  become  a  bankrupt,  &c.  shall  make, 
or  catose  to  be  made,  any  fraudulent  grant  or  conveyance  of  any  of 
his  lands,  goods,  or  chattels,  &c.,  or  make,  or  cause  to  be  made  any 
fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods  or  chattels, 
&c»,  with  intent  to  defeat  or  delay  his  creditors,  he  shall  be  deemed 
to  have  comitted  an  act  of  bankruptcy."  Nothing  is  said  in  the 
statute  about  his  stock  in  trade.  In  many  businesses  the  stock  in 
trade  is  of  little  value.  The  lancet  and  drugs  of  an  apothecary,  the 
stamps  and  parchment  of  an  underwriter,  and  books  and  pens  and 
papers  of  a  scrivener,  which  are  their  respective  stocks  in  trade,  are 
worth  but  little ;  it  could  not  be  contended  that  a  conveyance  of  all 
their  property  except  their  stock  in  trade  could  not  have  a  tendency 
to  defeat  or  delay  their  creditors.  That  is  the  material  point,  and  not 
whether  the  conveyance  prevents  the  person  from  carrying  on  his 
business.  By  such  a  conveyance  as  the  present,  the  trade  creditors 
are  defeated  as  much  as  the  private  creditors,  for  all  the  creditors  can 
have  recourse  ultimately  to  the  private  property  of  the  debtor.  The 
power  of  carrying  on  the  trade  cannot  be  the  true  criterion,  for  if  a 
man  sells  all  his  trade  property,  he  is  disabled  from  carrying  on  his  trade, 
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bat  yet  that  sale  is  not  an  act  of  bankruptcy.  In  Young  v.  Waudy 
where  the  trader  assigned  all  his  machinery  by  way  of  mortgage,  so 
that  he  disabled  himself  from  carrying  on  his*  trade,  but  did  not  ren- 
der himself  insolvent,  the  court  held  that  the  assignment  was  not  an 
act  of  bankruptcy,  and  that  it  was  immaterial  whether  he  could  carry 
on  his  trade.  Secondly,  the  fact  that  the  value  of  the  property  con- 
veyed is  three  times  the  amount  of  the  debt  which  it  was  assigned  to 
secure,  is  not  material,  nor  is  the  circumstance  that  there  was  a  result- 
ing trust  in  favor  of  Garnham  himself.  In  every  mortgage  deed  there 
is  an  implied  resulting  trust  in  favor  of  the  mortgagor.  The  expres- 
sion of  that  trust  in  terms  cannot  alter  the  effect  of  the  instrument. 
In  the  case  of  Law  v.  Skinner,  the  deed  held  to  be  an  act  of  bank- 
ruptcy was  a  mortgage  deed,  containing  an  express  resulting  trust  in 
favor  of  the  mortgagor. 

Cresswell,  J.  Can  you  find  any  case  in  which  the  deed  has  been 
held  an  act  of  bankruptcy,  when  there  has  been  a  substantial  sur- 
plus ?] 

In  Graham  v.  Chapman,  though  the  property  assigned  was  three 
times  the  value  of  the  debt,  and  though  there  was  an  express  result- 
ing trust  for  the  grantor,  the  deed  was  held  an  act  of  bankruptcy. 
There  is  no  case  to  show  that  the  conveyance  is  not  an  act  of  bankrupt- 
cy, because  there  may  be  a  surplus.  Newton  v.  Chantlar,  7  East,  138 ; 
Porter  v.  Walker,  1  Man.  &  G.  686 ;  and  Linton  v.  Bartlet,  3  Wils. 
47,  are  in  point.  The  relative  proportions  of  the  debt  and  property 
and  the  existence  of  a  resulting  trust  are  immaterial.  For  the  cre- 
ditors are  delayed  in  every  case  of  a  conveyance  of  the  bulk  of  the 
property  to  secure  a  debt,  however  small.  Their  remedy  at  law  is 
utterly  taken  away.  The  sheriff  cannot  seize  an  equitable  interest. 
Metcalf  v.  Scholey,  2  N.  R.  461 ;  Scott  v.  Scholey.  And  if  they  ap- 
ply to  equity,  that  court  cannot  give  any  specific  remedy.  It  can 
merely  imprison  the  man  until  he  execute  a  conveyance  of  his  interest. 

Worlledge,  in  reply.  The  trade  property  of  the  bank  was  its  paid- 
up  capital.  It  is  found  in  the  case  that  the  bank  was  solvent  The 
bank  creditors,  therefore,  could  not  be  delayed  or  defeated  by  an 
assignment  of  Granham's  private  property. 

Jervis,  C.  J.  I  am  opinion  that  the  ruling  of  the  learned  sergeant, 
as  it  appears  on  the  bill  of  exceptions,  was  correct,  and  that  the 
judgment  below  is  right,  and  ought  to  be  affirmed.  Several  points 
have  been  raised,  but  all,  with  few  exceptions,  have  been  disposed  of 
in  the  course  of  the  argument.  The  first  question  which  remains  is 
whether  there  was  any  evidence  to  go  to  the  jury,  (for  if  there  were, 
we  may  presume  on  this  bill  of  exceptions,  that  it  was  left  to  the 
jury,  and  that  they  have  found  in  favor  of  the  plaintiff,)  on  the  ques- 
tion whether  Garnham  made,  or  caused  to  be  made,  a  fraudulent 
grant  with  intent  to  defeat  and  delay  his  creditors ;  the  facts  being 
that  he  conveyed  to  Smith  all  his  property,  except  the  two  shares  in 
the  East  of  England  bank.  That  was  clearly  evidence  to  go  to  the 
jury,  on  which  they  were  justified  in  finding  that  the  grant  would 
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delay  the  creditors ;  and  I  should  almost  be  inclined  to  say  that  as  a 
person  must  be  presumed  to  intend  the  necessary  consequences  of  his 
own  acts,  there  was  scarcely  any  thing  to  be  left  to  the  jury  on  that 
point  Assuming  that  to  be  so,  the  question  is,  whether  the  reserva- 
tion of  the  two  shares  out  of  the  deed,  which  shares  alone  made 
Garnham  a  trader,  had  the  effect  of  removing  the  deed  out  of  the 
operation  of  the  bankrupt  laws.  I  am  of  opinion  that  it  did  not. 
There  is  a  general  provision  that  any  trader  who  shall  make  a  fraud- 
ulent grant,  gift,  delivery,  or  transfer  of  any  of  his  goods  or  chattels 
"  with  intent  to  defeat  or  delay  his  creditors,  (the  act  does  not  say 
trade  creditors,)  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy." We  ought  to  give  the  words  of  the  act  of  parliament  their 
plain  meaning,  and  I  think  that  the  statute  is  not  confined  to  the  case 
of  the  defeating  or  the  delaying  trade  creditors.  It  may  be  that  the 
creditors  and  the  bank  are  in  no  jeopardy  in  consequence  of  this 
deed ;  but  even  where  the  trade  creditors  are  secured,  if  the  effect  of 
the  grant  be  to  defeat  or  delay  the  trader's  other  creditors,  it  brings 
him  within  the  operation  of  the  act.  It  is  true  that  if  we  are  to 
construe  the  act  according  to  the  language  of  the  judges  in  the 
earlier  cases,  this  conveyance  would  not  be  brought  within  the  pro- 
hibition of  the  statute,  as  Garnham's  trade  was  not  stopped  by  the 
effect  of  the  deed ;  but  no  question  arose  in  thos^  cases,  except 
whether  the  deed  had  the  operation  of  stopping  the  party's  trade, 
and  we  must  take  the  expressions  in  the  respective  judgments  as  an 
exposition  of  the  statute  so  far  as  it  bore  upon  the  facts  of  the  parti- 
cular case,  but  not  as  intending  to  control  the  operation  of  the  act, 
which  is  much  larger  in  its  Bcope ;  for  the  act,  I  have  already  said, 
applies  to  the  general  creditors,  and  if  they  are  delayed  by  the  grant, 
even  though  the  stock  in  trade  be  not  conveyed  and  the  trade  be  not 
stopped,  the  party  has  committed  an  act  of  bankruptcy.  It  is  further 
said  that  the  creditors  are  not  delayed,  because  the  property  exceeded 
by  two  thirds  the  value  of  the  debt  secured.  But  that  I  apprehend 
makes  no  difference,  since  the  whole  property  is  conveyed  away,  and, 
therefore,  though  ultimately  it  may  not  defeat,  assuredly  at  the  pre- 
sent time  it  will  delay  the  creditors,  because  they  cannot,  after  the 
transfer,  take  the  goods  in  execution  under  a  ft.  fa.,  and  a  bill  in 
equity  gives  no  direct  remedy.  The  test,  in  my  opinion,  as  to  the  deed 
is,  whether  the  man  is  insolvent,  and  has  not  the  means  to  satisfy 
his  creditors.  I  do  not  mean  whether  he  is  insolvent  in  the  popular 
sense  of  the  word,  so  as  never  to  be  able  to  pay  his  creditors,  but 
whether  he  cannot  pay  them  at  present 

Pollock,  C.  B.  I  agree  that  the  judgment  ought  to  be  affirmed. 
Whatever  difficulty  there  is,  or  has  been,  (for  I  see  none  at  present,) 
has  arisen  out  of  this,  that  the  person  whose  proceedings  have  given 
rise  to  this  question  was  a  very  considerable  farmer,  in  respect  of 
which  business  he  was  not  subject  to  the  bankrupt  laws,  but  he  was 
possessed  also  of  two  shares,  of  the  value  of  17/.  10*.  each ;  in  re- 
spect of  those,  and  those  only,  he  was  liable  to  be  made  a  bankrupt 
It  seems  to  have  been  considered  a  very,  great  hardship  that  a  person 
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whose  property  not  engaged  in  trade  bore  so  large  a  proportion  to 
his  property  in  trade,  should  be  liable  to  the  bankrupt  laws  for  so 
small  a  matter.  But  I  think  that  the  rule  of  law  must  be  the  same 
whatever  be  the  amount  of  the  trader's  property.  If  a  trader  make 
a  fraudulent  assignment  of  any  sort,  of  any  part  of  his  private  pro- 
perty,  that  may  have  the  effect  of  delaying  his  creditors.  I  am  of 
opinion  that  we  are  not  to  inquire  what  particular  creditors  are  to  be 
delayed,  and  that  the  consequence  will  be  the  same  whether  they  be 
trade  creditors  or  other  creditors.  Then  the  point  is  made  that 
because  Garnham  reserved  his  trade  property  out  of  the  deed,  he 
might  do  just  what  he  pleased  with  all  the  rest  I  think  that  there  is 
no  foundation  for  the  distinction.  If  a  man  is  a  trader,  he  is  a  trader 
for  all  purposes.  I  am,  therefore,  of  opinion  that  there  was  evidence 
enough  to  go  to  the  jury  that  Garnham  had  committed  an  act  of 
bankruptcy,  and  that  the  exception  of  the  trade  property  did  not 
prevent  the  bankrupt  laws  applying  to  his  manner  of  disposing  of 
the  other  part. 

Parke,  B.  I  am  clearly  of  opinion,  for  the  reasons  already  fully 
expressed,  that  the  exception  of  the  trade  effects  out  of  the  deed  can 
make  no  difference.  The  argument  that  it  does  is  founded  upon  a 
mistaken  view  f>i  the  reasons  assigned  by  the  judges  in  the  older 
cases.  The  true  question  is,  not  whether  the  deed  stops  the  trader's 
business  and  makes  him  cease  his  trading,  but  whether  it  makes  him 
insolvent  and  unable  to  pay  his  creditors  in  the  ordinary  way. 

Cresswell,  J.    I  am  of  the  same  opinion. 

Platt,  B.  The  deed  had  the  effect  of  protecting  nearly  the  whole 
property  of  the  trader  from  the  ordinary  proceedings  of  creditors.  It 
seems  to  me  that  it  was  an  act  of  bankruptcy. 

Williams,  J.,  concurred. 

Martin,  B.  I  am  of  the  same  opinion.  There  cannot  be  one 
rule  of  the  law  as  to  a  trading  to  a  small  extent,  and  another  rule 
as  to  trade  dealings  to  a  large  amount. 

Judgment  affirmed. 
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Regina  v.  Dowling,  Judge  of  the  County  Court  of  Yorkshire. 

May  9,  1853. 

Insolvent  —  Re-hearing —  County  Court —  Warrant  to  apprehend — 
Jurisdiction.  — 1  &  2  Vict,  c.  110,  s.  96;  10  &  11  Vict,  c.  102, 
s.  10. 

The  10  &  11  Vict  c  102,  s.  10,  abolishes  the  circuits  of  the  insolvent  commissioners,  and 
transfers  their  powers  to  the  judges  of  the  county  courts,  to  whom  it  gives  the  same  power 
and  authority  with  respect  to  any  petition  transmitted  to  them,  and  to  do  all  such  matters 
and  things  respecting  such  prisoner  as  the  Court  for  Insolvent  Debtors,  or  any  commis- 
sioner might  do  in  the  matter  of  petitions  heard  before  them  :— 

Held,  (dubitante  Cbomptow,  J.,)  that  the  judge  of  a  county  court,  by  whom  an  insolvent 
had  been  discharged,  had  jurisdiction  to  order  a  rehearing,  and  to  issue  a  warrant  under  the 
1  &  2  Vict  c  110,  8.  96,  to  bring  up  the  insolvent  for  the  purpose  of  the  rehearing. 

Qftoere,  whether  such  a  warrant  can  be  executed  ont  of  the  district  of  the  county  court  1 

A  rule  had  been  obtained,  calling  upon  A.  S.  Dowling,  sergeant-at- 
law,  judge  of  the  county  court  of  Yorkshire,  holden  at  York,  to  show 
cause  why  a  writ  of  mandamus  should  not  issue,  commanding  him 
to  issue  his  warrant  to  bring  up  William  White,  an  insolvent,  for  a 
rehearing  in  the  matter  of  the  petition  and  schedule  of  the  said  insol- 
vent, at  the  said  court. 

The  following  appeared,  by  the  affidavits,  to  be  the  facts  of  the 
case.  In  July,  1852,  an  application  was  made,  on  behalf  of  a  creditor, 
to  the  judge  of  the  county  court  at  York,  by  whom  the  insolvent  had 
been  previously  discharged,  for  a  rehearing  of  the  insolvent,  which  was 
refused  by  the  judge  on  the  ground  that  the  original  schedule  of  the 
insolvent  had  been  returned  to  the  insolvent  debtors  court  in  London. 
In  consequence  of  this,  the  original  schedule  was  retransmitted  to 
the  county  court  at  York,  and,  on  the  28th  of  August,  1852,  the  ap- 
plication being  renewed,  a  rule  nisi  was  granted  for  the  insolvent  to 
show  cause  on  the  27th  of  September,  why  he  should  not  be  reheard 
on  the  subject  of  his  petition  and  schedule.  The  insolvent  did  not 
appear  on  the  27th  of  September,  when  the  said  rule  was  made  ab- 
solute upon  an  affidavit  of  service,  and  a  copy  of  the  rule  absolute 
was  afterwards  served  upon  the  insolvent.  On  the  20th  of  Decern* 
ber  an  application  was  made  to  the  judge  of  the  county  court  for  a 
warrant  to  apprehend  the  insolvent  for  not  obeying  this  rule.  The 
judge,  entertaining  doubts  as  to  his  power  to  rehear  the  insolvent, 
declined  to  grant  the  application,  suggesting  that  the  parties  should 
apply  to  this  court  for  a  mandamus.  It  further  appeared  that  the 
insolvent  had  not,  since  his  discharge  from  custody,  ever  been  within 
the  jurisdiction  of  the  York  county  court 
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Bramwell  and  C.  E.  Pollock  now  showed  cause.  It  has  been  decided, 
in  ex  parte  Phillips,  21  Law  J.  Rep.  (n.  b.)  Q.  B.  379 ;  s.  c.  14  Eng.  Rep. 
34 ;  that  the  insolvent  court  has  no  power  to  rehear.  In  that  case  no 
doubt  it  was  intimated  that  possibly  such  a  power  existed  in  the  county 
court,  but  in  the  absence  of  any  express  decision  to  that  effect  the  judge 
has*  declined  to  issue  his  warrant.  The  1  &  2  Vict  c.  110,  s.  30, 
enabled  commissioners  on  circuit  to  make  all  orders  and  do  all  mat- 
ters and  things  requisite  for  the  discharging  or  remanding  a  prisoner 
as  the  insolvent  court  might  do.  Section  96  gives  power  in  certain 
cases  to  the  insolvent  court  to  order  a  prisoner  to  attend,  and  the 
matter  of  his  petition  to  be  reheard  "  before  the  said  court,  or  one  of 
the  commissioners  thereof  on  his  circuit,"  "  who  shall  thereupon  re- 
hear the  same."  And  in  case  such  prisoner  shall  refuse  or  neglect  to 
appear  befpre  the  said  court  or  commissioner,  according  to  such 
order  for  rehearing,  it  shall  be  lawful  for  the  said  court  to  order  such 
prisoner  to  be  apprehended  and  committed  to  custody,  and  to  cause 
him  to  be  brought  up  for  examination  as  often  as  to  the  said  court  or 
commissioner  shall  seem  fit.  The  10  &  11  Vict.  c.  102,  s.  10,  abo- 
lishes the  circuits  of  the  commissioners,  and  transfers  their  powers 
on  circuit  to  the  judges  of  the  county  courts,  to  whom  it  gives  all 
the  powers  and  authorities  previously  possessed  by  commissioners  on 
their  circuits,  using  nearly  the  same,  terms  as  section  30,  of  the  1  & 
2  Vict.  c.  110.  This  rule  supposes  a  valid  order  for  rehearing  has 
been  made,  and  seeks  to  compel  the  judge  to  issue  a  warrant  to  ap- 
prehend the  insolvent.  But  that  power  is  given  by  section  96,  of  the 
1  &  2  Vict.  c.  110,  toHhe  insolvent  court  alone. 

[Crompton,  J.  Section  30,  of  the  10  &  11  Vict  c.  102,  gives  the 
county  court  judge  all  the  powers  of  that  court] 

He  cannot,  however,  issue  his  warrant  out  of  the  jurisdiction  of 
his  county  court,  so  as  to  reach  this  insolvent;  whereas  the  insolvent 
court,  having  a  general  jurisdiction,  might  direct  a  warrant  to  its 
messenger  to  apprehend  the  insolvent  anywhere. 

[Crompton,  J.  The  county  court  is  to  return  all  orders  and  pro- 
ceedings to  the  insolvent  court,  where  they  are  to  be  filed  of  record. 
That  seems  to  show  that  future  proceedings  should  be  taken  there. 

Wightman,  J.  Do  you  say  the  county  court  cannot  make  an 
order  for  a  rehearing  ?] 

It  cannot  The  words  of  section  10,  of  the  10  &  11  Vict  c.  102, 
may  be  fully  satisfied,  without  giving  such  a  power,  and  all  its  terms 
are  applicable  to  a  hearing,  and  not  to  a  rehearing  under  section  96, 
of  the  1  &  2  Vict  c.  110.  It  cannot  be  the  case  that  the  whole  of 
the  jurisdiction  of  the  insolvent  court  is  transferred  to  the  county 
•  court  The  proceedings  under  the  1  &  2  Vict  c.  110,  ss.  88,  98,  are 
quite  inconsistent  with  this  view. 

[Crompton,  J.  It  would  be  very  inconvenient  if  the  county  court, 
under  section  118,  were  bound  to  see  to  the  application  of  unclaimed 
dividends. 

Lord  Campbell,  C.  J.  You  say  the  county  court  is  ancillary  to 
the  insolvent  court,  just  as  the  commissioners  were  formerly. 

That  is  the  reasonable  construction  of  the  acts. 
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[Wightman,  J.  You  do  not  dispute  the  power  of  the  county  court 
to  rehear.] 

Not  if  directed  to  do  so  by  an  order  of  the  insolvent  court.  But  th^ 
judge  cannot  issue  his  warrant  to  apprehend  the  insolvent  if  he  does 
not  attend  as  ordered.  The  1  &2  Vict  c.  110,  s.  96,  does  not  specify 
the  officer  to  whom  the  warrant  is  to  be  directed,  but  the  previous 
insolvent  acts  show  that  the  messenger  is  the  officer  who  is  to  per* 
form  such  duties ;  and  by  the  10  &  11  Vict  c.  102,  s.  2,  the  high 
bailiff  of  the  county  court  is  to  act  as  messenger  under  the  protection 
act  He  is,  therefore,  the  only  officer  to  whom  the  judge  could  direct 
the  warrant  But  he  has  no  power  of  acting  out  of  his  district 
Section  104,  of  the  9  &  10  Vict  c.  95,  applies  only  to  civil  writs  of 
execution.  They  also  referred  to  Houlden  v.  Smithy  19  Law  J.  Rep. 
(n.  s.)  Q.  B.  170. 

J.  O.  Griffiths^  in  support  of  the  rule.  If  the  court  decides  that  a 
county  court  judge  has  no  power  to  order  a  rehearing,  no  such  power 
will  exist  anywhere,  as  it  has  been  already  decided  that  the  insolvent 
court  does  not  possess  it  It  is  unnecessary  to  argue  that  the  commis- 
sioners on  circuit  had  this  power,  because  their  authority  depended 
upon  an  order  being  made  by  the  court  in  London  under  section  30,  of 
the  1  &  2  Vict  c.  110.  .  But  the  language  of  the  10  &  11  Vict.  c.  102, 
s.  10,  is  much  larger,  and  as  soon  as  the  petition  has  been  transmitted 
to  the  county  court  the  judge  has  and  possesses  "  the  same  power 
and  authority  with  respect  to  every  such  petition,  and  shall  make  all 
such  orders,  give  all  such  directions,  and  do  all  such  matters  and  things 
requisite  for  the  discharging  or  remanding  of  such  prisoner,  and  other- 
wise respecting  such  prisoner,  his  schedule,  creditors,  and  assignees,  as 
the  said  court  for  relief  of  insolvent  debtors,  or  any  commissioner  there* 
o%  might  make,  give,  or  do  in  the  matter  of  petitions  heard  before  such 
court  or  commissioner  under  such  acts."  These  words  clearly  extend 
not  only  to  making  an  order  for  a  rehearing,  but  also  to  issuing  a  war- 
rant to  enforce  obedience  to  that  order.  It  is  said  there  is  a  difficulty  as 
to  the  person  to  whom  the  warrant  is  to  be  issued,  but  the  same  dif- 
ficulty exists  in  regard  to  the  insolvent  court  itself.  The  33d  section 
of  the  9  &  10  Vict  c.  95,  is  a  general  provision  that  the  high  bailiff 
shall  execute  all  warrants,  &c.,  issued  out  of  the  county  court 

[Wightman,  J.  The  question  is,  whether  the  judge  has  jurisdic- 
tion to  issue  the  warrant] 

His  jurisdiction  in  insolvency  matters  cannot  be  limited  to  his 
district,  because  he  is  placed  in  the  same  position  as  the  Insolvent 
Court,  which  has  general  jurisdiction  throughout  England  and  Wales. 
Section  10,  of  the  10  &  11  Vict.  c.  102,  provides  for  his  issuing  a 
warrant  to  bring  up  an  insolvent  debtor  from  any  goal.  At  all  events, 
there  is  nothing  to  show  that  the  warrant  may  not  be  capable  of  being 
executed  within  the  district  All  that  is  asked  for  is,  that  it  should 
be  issued.    (He  was  then  stopped  by  the  court). 

Lord  Campbell,  C.  J.  We  are  prepared  to  make  the  rule  absolute 
in  its  terms.    The  only  question  is,  whether  the  county  court  judge 
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had  power  to  order  a  rehearing,  for  if  he  had,  the  rest  seems  quite 
clear.  Now  I  think  he  had  such  a  power.  Section  10,  of  the  10  & 
11  Vict  c  102,  has  vested  in  the  county  court  judge  the  power  before 
possessed  by  the  Insolvent  Court  or  any  commissioner,  and  having 
that  power,  the  judge  can  do  everything  necessary  to  its  exercise. 
He  can,  therefore,  make  an  order  to  rehear  the  case,  and  issue  his 
warrant  to  compel  the  attendance  of  the  insolvent  at  the  rehearing. 
Therefore,  I  think  the  warrant  ought  to  issue.  I  do  not  say  at  pre- 
sent that  it  can  be  legally  executed  out  of  the  jurisdiction  of  the 
county  court,  but  .it  may  issue  lawfully.  We  should  not  grant  a 
mandamus  if  the  effect  of  doing  so  would  be  to  bring  the  party  into 
peril,  but  that  is  not  the  case  here,  bebause  the  warrant  is  legal  and 
may  be  executed  within  the  jurisdiction.  It  ought  to  issue  as  incident 
to  the  order  for  rehearing.  It  is  not  necessary  for  us  to  consider  the 
various  enactments,  which  are  somewhat  perplexing,  but  we  make 
this  rule  absolute. 

Wightman,  J.  I  am  of  the  same  opinion.  I  think  section  10,  of 
the  10  &  11  Vict  c.  102,  contains  terms  quite  large  enough  to  give 
the  judge  of  the  county  court  power  to  rehear.  It  differs  materially 
from  section  30,  of  the  1  &  2  Vict  c.  110.  I  therefore  agree  with  my 
lord  that  the  rule  should  be  made  absolute  in  its  terms,  without  giv- 
ing any  opinion  whether  the  warrant  can  be  executed  or  not  under 
the  circumstances. 

Erle,  J.,  concurred. 

Crompton,  J.  The  point  is,  whether  the  order  for  a  rehearing  can 
properly  be  made  by  the  judge  of  the  county  court  If  it  can,  no 
doubt  he  must  go  oh  with  it  and  enforce  it  I  bow  to  the  opinion  of 
the  rest  of  the  court,  but  at  present  I  cannot  say  that  I  have  followed 
the  reasoning  upon  which  they  have  decided  that  such  a  power  exists 
in  the  county  court  judge. 

Rule  absolute  to  issue  a  warrant  according'  to  the  statute* 


Harman  v.  Johnson.1 

April  29, 1853. 

Attorney — Partnership  —  Authority  of  one  Partner — Money  received 

to  invest — Business  of  a  Scrivener. 

The  business  of  a  scrivener  is  not  within  the  ordinary  scope  of  the  business  of  an  attorney, 
and  one  member  of  a  partnership  firm  of  attorneys  cannot,  therefore,  render  his  copartner 
liable,  simply  by  receiving  money  indefinitely  for  the  purpose  of  being  laid  out  on  morfr 
gage  security  which  might  afterwards  be  obtained. 
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Declaration  that  the  plaintiff  sued  the  defendant  because  the 
plaintiff  retained  and  employed  the  defendant  and  bis  partner,  William 
Henry  Smith,  then  carrying  on  their  business  of  attorneys  and  solici- 
tors in  copartnership,  to  invest  certain  money  on  mortgage  in  a  proper 
manner,  and  they  accepted  such  retainer  and  employment,  and  ac- 
cordingly took  that  money  from  the  plaintiff  to  invest  on  mortgage 
in  a  proper  manner ;  but  though  a  reasonable  time  for  so  investing  it 
had  elapsed  before  the  suit,  it  had  never  been  invested,  whereby  the 
plaintiff  had  lost  the  whole  of  it 

Plea.  That  the  plaintiff  did  not  retain  or  employ  the  plaintiff  and 
the  said  W.  H.  Smith,  nor  did  the  defendant  and  the  said  W.  H. 
Smith  accept  such  retainer  or  employment  modo  etformd.  The  de- 
fendant also  pleaded  that  the  defendant  and  the  said  W.  H.  Smith 
did  not  take  the  said  money  from  the  plaintiff  as  alleged. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Sittings  at  West- 
minster, after  Hilary  term  last,  it  appeared  that,  in  1850,  the  defendant 
and  W.  H.  Smith  were  in  partnership  as  attorneys.  In  the  month  of 
May  of  that  year  the  plaintiff,  a  widow,  went  to  the  office  of  the  de- 
fendant and  Smith,  in  Lincoln's  Inn  Fields,  and  there  saw  Smith, 
whom  she  informed  of  her  wish  to  invest  a  sum  of  money  under 
2,0001.  on  mortgage  security.  Smith  then  said  he  had  no  doubt  his 
firm  would  be  able  to  do  it,  and  immediately  took  the  plaintiff  to  the 
Commercial  Bank,  Henrietta  Street,  where  she  opened  an  account, 
and  paid  in  1,775/.,  and  agreed  with  Smith  to  call  again,  about  the 
mortgage  security.  On  the  27th  of  May  the  plaintiff  went  to  the 
office,  and  saw  Smith,  who  told  her  that  he  had  heard  of  two  mort- 
gages, one  for  1,000/.  and  one  for  570/.,  at  5/.  per  cent,  and  at  his 
dictation  she  filled  up  two  blank  checks,  produced  by  Smith,  for 
those  sums,  and  gave  them  to  him.  Smith  then  said  that  the  mort- 
gages would  be  completed  in  a  short  time,  and  he  thereupon  gave  a 
written  acknowledgment  for  the  money.  On  two  subsequent  occa- 
sions Smith  told  the  plaintiff  he  had  an  opportunity  of  investing  • 
two  several  sums  of  200/.  and  100/.,  and  in  the  same  way  obtained  • 
checks  for  those  sums.  On  the  last  of  such  occasions,  early  in  July, 
Smith  told  the  plaintiff  that  the  deeds  would  be  ready  on  the  10th 
of  August ;  that  there  had  been  further  delay  in  procuring  them,  and 
that  she  need  not  be  uncomfortable  about  the  money,  as  it  was  in  the 
firm,  carrying  interest,  and  he  then  gave  her  a  promissory  note,  in  the 
name  of  the  firm,  for  1,670/.,  payable  in  two  years,  with  5/.  per  cent 
interest,  and  said  it  was  equally  as  good  as  the  mortgage  until  the 
money  was  placed  on  mortgage.  On  the  28th  of  October  the  plain- 
tiff inquired  at  the  office  about  the  mortgage,  and  was  told  by  Smith 
that  nothing  had  been  done.  The  plaintiff,  on  several  subsequent 
occasions,  inquired  of  Smith  or  his  clerk  about  the  mortgages,  but 
never  Obtained  them ;  but  from  one  or  the  other  she  received  some 
payments  on  account  of  interest,  by  checks  drawn  in  the  name  of 
the  firm.  % 

The  defendant  was  examined,  and  stated  that  he  went  abroad  in 
June,  1850,  and  remained  abroad  for  some  time,  and  that  he  had 
never  authorized  the  payment  of  any  interest  on  account  of  the  plain- 
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tiff  8  money,  and  that  he  had  been  entirely  ignorant  of  the  transac- 
tion. The  Lord  Chief  Justice,  in  summing  up,  told  the  jury  that  if 
the  money  was  given  to  Smith,  as  the  partner  of  Johnson,  solely  upon 
the  representation  of  Smith  that  the  firm  of  Smith  &  Johnson  would 
lay  it  out  on  mortgage,  and  for  that  purpose,  Smith  having  so  received 
it,  the  defendant  Johnson  was  liable.  That  attorneys,  as  part  of  their 
business,  did  act  as  scriveners,  and  if  Smith  received  the  money  to 
be  laid  out  on  mortgage,  it  would  be  acting  within  the  scope  of  the 
partnership  authority  which  he  had  as  a  partner  with  the  defendant ; 
and  he  left  it  to  the  jury  to  say  whether  the  money  was  not  given  to 
and  received  by  the  firm  on  mortgage,  and  if  so  to  find  for  the  plain- 
tiff.    The  jury  found  a  verdict  for  the  plaintiff  for  1,7502. 

In  Easter  term  following  a  rule  nisi  was  obtained  to  set  aside  the 
verdict,  and  for  a  new  trial,  on  the  ground  of  misdirection ;  against 
which 

Hugh  Bill  showed  cause,  and  referred  to  Ex  parte  Dufaur,  21  Law 
J.  Rep.  (n.  s.)  Bankr.  38 ;  s.  c.  13  Eng.  Rep.  550,  and  Willet  v.  Cham- 
bersj  Cowp.  814. 

Macaulay  and  Phipson,  contra,  referred  to  Wilkinson  v.  Candlish, 
5  Exch.  Rep.  91. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  there  should  be  a 
new  trial.  The  action  is  against  the  defendant,  as  the  partner  in  the 
business  of  attorney,  and  there  was  no  evidence  to  bind  the  defendant, 
except  barely  that  the  firm  carried  on  business  as  attorneys.  An  at- 
torney, qud  attorney,  is  not  a  scrivener :  it  is  part  of  his  business  to 
prepare  conveyances  and  negotiate  mortgages,  and  see  that  the  deeds 
are  executed  and  the  transaction  completed.  A  scrivener  is  a  person 
who  receives  money  to  lay  out  upon  security,  and  to  hold  the  money 
in  his  hands  until  an  opportunity  offers  for  laying  it  out ;  and  the 
♦question  is,  whether  the  defendant's  partner  was  acting  within  the 
scope  of  the  partnership  authority,  in  receiving  money  to  lay  it  out 
indefinitely  upon  security  which  he  might  find  and  offer  to  the  plain- 
tiff. If  he  received  the  money  indefinitely  for  that  purpose,  I  think 
he  was  not  acting  within  the  general  partnership  authority,  and  there 
was  no  evidence  to  show  that  Smith  and  the  defendant  had  ever 
acted  as  partners  upon  such  terms.  There  was  strong  evidence  to 
show  that  the  money  was  received  to  answer  three  particular  mort- 
gages, and  that  it  was  in  consequence  of  a  representation  by  Smith 
that  those  particular  mortgages  were  ready  that  the  plaintiff  was 
induced  to  advance  the  money :  still  I  cannot  say  that  the  evidence 
in  that  respect  was  sufficient,  and  when  I  look  to  the  terms  of  the 
direction  to  the  jury,  I  think  it  was  too  large.  If  it  were  to  be  taken 
as  a  direction  that  the  jury  were  to  find  for  the  plaintiff  if  they  thought 
the  money  had  been  left  with  Smith,  generally,  to  be  invested  upon 
mortgage,  then,  I  think,  the  question  was  left  too  widely.  If  it  had 
been  more  pointedly  left  to  the  jury  to  say  whether  the  money  had 
been  left  with  Smith,  and  received  by  him  for  the  purpose  of  being 
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paid  over  on  three  particular  mortgages,  which  he  represented  he  was 
then  preparing  for  the  plaintiff,  and  ii  so,  to  find  for  the  plaintiff,  pos- 
sibly the  jury  might  have  come  to  a  different  conclusion  upon  the 
evidence.    I  think,  therefore,  there  ought  to  be  a  new  trial 

• 
Wig  htm  an,  J.  It  seems  to  me  there  was  an  absence  of  all  evi- 
dence to  show  what  the  nature  of  the  business  was  beyond  the  fact 
of  the  parties  being  attorneys.  The  mere  carrying  on  business  as 
attorneys  alone  would  not  render  the  defendant  liable,  unless  there 
was  such  an  engagement  with  Smith  as  that  stated  by  the  lord 
chief  justice,  namely,  that  he  received  the  money  upon  his  represent- 
ation that  he  had  at  the  time  three  particular  mortgages  to  lay  it  out 
upon.  There  was  evidence  upon  which  the  jury  might  have  found 
as  they  did,  but  not  such  as  to  warrant  the  direction  in  the  general 
terms  in  which  it  was  given. 

Crompton,  J.,  concurred. 

Rule  absolute. 


Reg  in  a  v.  J.  W.  Harden,  Esq.,  Judge  of  the  County  Court  of  Che- 
shire, at  Norwich.1 

May  9, 1853. 

Jurisdiction  —  County   Court  —  Title  to  Land  —  Nuisances  Removal 
Act  — 11  &  12  Vict.  c.  123,  s.  3 —  Disclaimer. 

The  Nuisances  Removal  and  Diseases  Prevention  Act,  1848, 11  &  12  Vict  a  123,  gives 
power  to  justices  to  order  the  owner  or  occupier  of  premises  to  remove  any  nuisance  there- 
in, and  if  such  order  be  not  complied  with  by  such  owner  or  occupier,  the  guardians  of 
the  poor  may  enter  the  premises  to  remove  the  nuisance.  By  section  3  all  costs  and  ex- 
penses incurred  in  obtaining  such  order  or  in  carrying  the  same  into  effect,  shall  be  deemed 
to  be  money  paid  for  the  use  and  at  the  request  of  the  owner  or  occupier  of  the  premises 
in  respect  whereof  such  costs  and  expenses  shall  have  been  incurred,  and  may  be  recovered 
by  the  guardians  as  such  in  any  county  court,  or,  if  they  think  fit,  before  two  justices  :— 

Held,  that  this  provision  overrides  section  58  of  the  9  &  10  Vict  c  95,  and  that  the  county 
court  has  jurisdiction  to  hear  a  plaint  for  such  costs  and  expenses,  notwithstanding  that  a 
question  of  title  to  land  arises  in  it 

Where  a  party  is  charged  in  a  county  court  with  a  liability  arising  from  his  being  owner  of 
land  and  he  disclaims  being  the  owner  of  that  land,  this  raises  a  question  of  title  within 
the  9  &  10  Vict,  c  95,  s.  58. 

This  was  a  rule  calling  upon  the  judge  of  the  county  court  of  Che- 
shire, holden  at  Norwich,  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  directed  to  him,  commanding  him  to  order  payment 
at  such  time  or  by  6uch  instalments  as  to  the  said  judge  should  seem 
fit,  of  a  sum  of  l8l.  15s.  mentioned  in  the  minute-book  of  the  said 
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county  court  as  the  amount  of  judgment  awarded  in  a  cause  between 

the  Guardians  of  the  Poor  of  the  Norwich  Union  and  C.  A.  Holland. 

It  appeared  by  the  affidavits  that,  on  the  17th  of  June,  1851,  two 

i'ustices  of  the  county  of  Chester  made  an  order  under  the  Nuisances 
Lemoval  and  Diseases  Prevention  Act,  1848,  (11  &  12  Vict.  c.  123,) 
on  the  complaint  of  the  guardians  of  the  poor  of  the  Norwich  Union, 
directed  to  "  the  owner  of  a  certain  ditch,  situate,"  &c.,  and  ordering 
"  the  said  owner  of  the  said  ditch,  within  forty-eight  hours  from  the  ser- 
vice of  this  order,  to  cover  the  said  ditch."  This  order  was  served,  as 
provided  by  section  1  of  that  act,  by  affixing  a  copy  of  it  in  the  ditch 
in  question.  The  order  not  having  been  complied  with,  the  guardi- 
ans of  the  union,  under  the  powers  of  the  said  act,  themselves  re- 
moved the  nuisance  complained  of,  and  in  so  doing  incurred  an 
expense  of  18/.  155.  6dn  and  on  the  29th  of  September,  1852,  a  plaint 
was  entered  in  the  above  county  court,  on  behalf  of  the  guardians  of 
the  union,  against  Mr.  Holland,  to  recover  from  him  as  owner  of  the 
ditch,  the  above  sum  of  18/.  15s.  6d.  Application  was  then,  made, 
on  behalf  of  Mr.  Holland,  to  Crompton,  J.,  at  chambers,  for  a  prohi- 
bition, on  the  ground  that  he  disclaimed  being  the  owner  of  the  ditch, 
and  that,  therefore,  a  question  of  title  was  raised  between  the  parties. 
That  learned  judge  without  giving  any  opinion  upon  the  point,  made 
an  order  that  the  cause  should  stand  over  until  the  17th  of  November, 
in  order  that  a  rule  for  a  prohibition  might  be  moved  for  in  the  court. 
This  not  having  been  done,  on  the  17th  of  November,  1852,  the 
plaint  came  on  to  be  heard,  in  the  county  court,  before  a  jury. 

The  case  having  been  opened  on  behalf  of  the  guardians,  the  de- 
fendant, Mr.  Holland,  rose  and  disclaimed  all  title  to  the  ditch  in 
question,  and  objected  that  the  judge  had  no  jurisdiction  to  try  the 
cause,  on  the  ground  that  his  disclaimer  raised  a  question  of  title  to 
the  ditch.  The  judge,  being  under  the  impression  that  Crompton,  J., 
had  decided  that  he  had  jurisdiction,  declined  to  stop  the  proceedings, 
and  left  it  to  the  jury,  upon  the  evidence  given  by  the  guardians,  to 
say  whether  Mr.  Holland  was  the  owner  of  the  ditch  in  question,  tell- 
ing them  that  if  he  was  the  owner, their  verdict  must  be  for  the  plaintiffs 
for  the  amount  claimed.  The  jury  gave  a  verdict  for  the  plaintiffs, 
for  18/.  15$.  6rf.,  which  was  entered  by  the  clerk  of  the  court  in  the 
minute-book,  as  the  amount  of  judgment;  but  in  consequence  of  the 
judge  being  doubtful  whether  he  had  jurisdiction,  no  order  for  costs 
or  for  payment  of  the  said  sum  of  18/.  15$.  6d.  was  made. 

Willes  and  Holland  now  showed  cause.  There  is  no  doubt  that 
the  clause  in  the  County  Courts  Act,  9  &  10  Vict  c.  95,  s.  58,  as  to 
title  coming  in  question,  applies  equally  whether  a  party  is  charged 
with  a  liability  by  reason  of  his  having  title  to  land,  which  he  denies, 
or  whether  he  seeks  to  enforce  a  right  on  the  ground  of  his  having  a 
title  to  land  which  the  other  party  denies.  Townson  v.  Ticket!,  3  B. 
&  Aid..  31,  shows  that  most  important  questions  of  title  may  arise  on 
a  disclaimer.  The  claim  of  the  plaintiffs  is  founded  ratione  tenurce, 
and  the  question  whether  the  defendant  is  or  is  not  liable  must  de- 
pend upon  his  title  to  the  land  in  question.     This  being  so,  the  juris- 
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diction  of  the  county  court  was  taken  away,  and  the  judge  was  justi- 
fied in  refusing  to  order  payment. 

Pashley,  in  support  of  the  rule.  This  case  turns  not  upon  the  9  & 
10  Vict  c.  95,  s.  58,  but  upon  the  11  &  12  Vict.  c.  123,  under  which 
the  order  to  remove  the  nuisance  was  made.  By  section  1,  of  that 
act,  if  the  owner  of  the  offensive  premises  does  not  comply  with  the 
order,  the  guardians  may  abate  the  nuisance ;  and  by  section  3,  "  all 
costs  and  expenses  reasonably  incurred  in  obtaining  such  order  or  in 
carrying  the  same  into  effect  shall  be  deemed  to  be  money  paid  for 
the  use  and  at  the  request  of  the  owner  or  occupier  of  the  premises 
in  respect  whereof  such  costs  and  expenses  shall  have  been  incurred, 
and  may  be  recovered  as  such  by  the  guardians,  &c.,  in  any  county 
court,''  or  such  guardians,  &c,  may,  if  they  shall  think  fit,  recover 
such  costs  and  expenses  before  two  justices,  &c.,  from  the  owner  or 
occupier  of  the  premises  in  respect  of  which  such  order  is  made.  This 
act,  being  passed  after  9  &  10  Vict  c.  95,  overrides  the  provision  as 
to  questions  of  title,  as  it  does  the  limitation  of  demands  to  20/.,  and 
the  effect  is  to  give  the  county  court  jurisdiction  to  hear  a  plaint  for 
such  expenses  whatever  be  their  amount,  and  whether  it  involves  an 
inquiry  into  the  title  to  land  or  not  No  action  could  be  maintained 
in  a  superior  court  for  these  costs,  and,  therefore,  unless  the  county 
court  can  entertain  the  suit,  they  cannot  be  recovered  at  all.  (lie 
was  then  stopped  by  the  court) 

Lord  Campbell,  C.  J.  If  this  rested  on  the  Cbunty  Courts  Act, 
there  would  be  no  jurisdiction,  as  a  question  of  title  to  land  did 
arise.  But  the  11  &  12  Vict  c.  123,  has  an  enactment  which  over- 
rides that  act,  and  which  gives  the  county  court  the  right  to  deter- 
mine this  question,  and  to  make  an  order  for  the  payment  of  these 
costs  upon  the  owner  or  occupier  of  the  premises  in  respect  of  which 
they  are  incurred.  If  this  were  not  so,  the  guardians  would  be  with- 
out remedy.  It  is  plain  that  no  action  would  lie  in  a  superior  court, 
for  there  is  no  person  who  could  sue  except  under  the  express  pro- 
visions of  section  3,  which  provides  that  the  remedy  shall  be  in  the 
county  court  '  We  should  be  making  that  provision  inoperative  if 
we  did  not  hold  that  the  action  may  be  tried  there  independently  of 
the  County  Courts  Act  The  remedy  may  therefore  be  pursued,  not- 
withstanding the  exception  in  that  statute. 

Wightman,  J.  This  question  does  not  depend  on  the  -County 
Courts  Act,  but  on  the  11  &  12  Vict  c.  123,  which  gives  a  special 
jurisdiction  to  the  county  court.  For  the  reasons  already  given  by 
Lord  Campbell,  and  also  as  the  guardians  have  an  option  of  going  to 
the  county  court  or  to  two  justices,  I  am  of  opinion  that  the  legislature 
did  not  intend  to  exclude  questions  of  title  in  the  county  court. 

Erle,  J.  I  am  also  of  opinion  that  the  county  court  judge  had 
jurisdiction  to  try  whether  the  guardians  had  a  right  to  these  costs,  for 
which  they  are  expressly  enabled  to  sue  by  the  11  &  12  Vict,  c  123, 
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8.  3.  The  judge  must  decide  that  question,  whether  the  party  charged 
is  or  is  not  owner  or  occupier  of  the  premises  in  respect  of  which  the 
costs  have  been  incurred.  If  there  is  no  apparent  occupier,  this  would 
open  a  very  wide  inquiry  as  to  who  is  liable  to  the' repairs,  and  that 
would  be  a  matter  for  the  county  court  judge  to  decide.  The  simple 
question  here  is,  who  is  the  owner  of  the  ditch,  and  that  may  be 
decided  either  by  the  county  court  or  two  justices. 

Crompton,  J.  The  statute  gives  power  to  the  county  court  judge 
to  determine  who  is  to  pay  the  amount  which  is  to  be  paid ;  and  it 
is  made  by  the  statute  money  paid  to  his  use.  This  could  not  be 
done  without  a  special  enactment  Modes  are  given  of  recovering 
this  sum  either  in  the  county  court  or  before  justices,  and  therefore 
any  other  jurisdiction  is  excluded.  It  is  not  likely  that  a  power  to 
try  questions  of  title  would  be  given  to  justices,  and  not  to  the  county 
court  Therefore  I  think  that  this  was  a  matter  which  might  be  tried 
there. 

Rule  absolute. 


Holmes  v.  Baoge  and  another.1 

April  25,  1853. 

Trespass  —  Plea  of  Justification  —  Possession  of  Close  —  Cricket 

Ground. 

Trespass  for  assault  Plea,  that  the  plaintiff  was  wrongfully  and  unlawfully  in  a  certain  close 
of  the  defendant  Bagge  without,  &c.,  whereupon  the  saia  defendant,  and  the  other  defend- 
ant, as  his  servant,  and  by  his  command,  requested  the  plaintiff  to  depart,  and  because,  &&, 
(justifying  the  assault)  Flea,  also,  that  before,  &c.,  eleven  members  of  a  certain  cricket 
club,  called  the  Lynn  Club,  to  wit,  &c.,  and  eleven  members  of  a  certain  other  cricket  club, 
called  the  Litcham  Club,  to  wit,  &c,  were  lawfully  possessed  of  a  certain  clo*e,  and  were 
lawfully  playing  a  game  of  cricket  in  and  upon  tho  said  close ;  that  the  plaintiff  was 
wrongfully  and  unlawfully  in  and  upon  the  said  close,  and  interrupted,  hindered,  and  pre- 
vented the  playing  of  the  said  game,  whereupon  the  defendant  Bagge  in  his  own  right,  and 
bv  the  command  and  authority  of  the  ten  other  members  of  the  Lynn  Club  and  the  said 
eleven  members  of  the  Litcham  Club,  requested  the  plaintiff  to  depart  out  of  the  said  close, 
and  to  desist  from  interrupting  the  playing  of  the  said  game,  which  the  plaintiff  refused  to 
do,  whereupon  the  defendant  Bagge  in  his  own  right,  and  by  the  command,  &c.,  and  the 
other  defendant,  as  the  servant,  &c.,  removed  the  plaintiff  from  and  out  of  the  said  close, 
&c.  Replication,  to  the  first  of  the  above  pleas,  that  the  same  close  was  the  close  and  soil 
of  the  plaintiff  together  and  along  with  the  said  Bagge  and  the  other  members  of  the  Lynn 
Club,  as  joint  tenants  thereof,  and  that  the  plaintiff  was  then  as  such  joint  tenant  possessed, 
&c.,  and  that  the  defendant  Bagge  had  nothing  in  the  said  close  except  as  joint  tenant 
with  the  plaintiff,  &c.  And  as  to  the  other  plea,  de  injuria.  It  appeared  at  tho  trial  that 
whilst  the  game  of  cricket  was  being  played  between  eleven  members  of  the  Lynn  Club 
(the  defendant  Bagge  being  one)  and  eleven  members  of  the  Litcham  Club,  the  plaintiff, 
who  was  a  member  of  the  Lynn  Club,  but  not  one  of  the  eleven  players,  took  the  place  of 
one  of  the  players,  and  thereupon  a  misunderstanding  arose,  which  led  to  the  assault  com- 
plained of  in  the  forcible  removal  of  the  plaintiff  from  off  the  space  of  ground  upon  which 
the  match  was  played,  and  which  was  tabooed  off  for  the  purposes  of  the  game,  and  with- 


8  22  Law  J.  Rep.  (n.  b.)  Q.  B.  301. 
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in  which  only  the  players  were  properly  at  liberty  to  go.  The  close  in  question  was  occu- 
pied at  an  annual  rent  under  an  agreement  between  die  owner  of  the  soil  and  the  Lynn 
Cricket  Club,  of  which  the  defendant  Bagge  was  the  president.  A  verdict  was  found  for 
the  plaintiff:  — 

Ecld,  that  the  agreement  under  which  the  close  was  occupied  established  the  issue  on  the  first 
of  the  above  pleas  as  to  the  plaintiff  being  jointly  possessed  of  the  close. 

Edd,  also,  that  the  issue  on  the  other  plea  was  properly  found  for  the  plaintiff,  the  ground  of 
the  justification  pleaded  being  that  the  twenty-two  members  of  the  Lynn  and  the  Litcham 
Clubs  were  possessed  of  the  close,  and  that  the  trespass  had  been  committed  in  the  exercise 
of  such  right 

Trespass  for  assault  and  battery. 

Second  plea.  That  the  plaintiff  was  wrongfully  and  unlawfully 
in  a  certain  close  of  the  defendant  Richard  Bagge,  situate,  &ci,  with- 
out tjie  leave  or  license,  and  against  the  will  of  the  said  R.  Bagge, 
whereupon  the  defendant,  R.  Bagge,  in  his  own  right,  and  the  defend- 
ant Thomas  Fulcher,  as  the  servant  of  the  said  R.  Bagge,  and  by 
his  command,  just  before  the  time  when,  &c.,  requested  the  plaintiff 
to  depart  from  and  out  of  the  said  close  in  the  plea  mentioned,  which 
the  then  plaintiff  wholly  refused  to  do,  whereupon  the  defendant 
R.  Bagge  in  his  own  right,  and  the  defendant  Thomas  Fulcher,  as  his 
servant,  removed  him  from  the  said  close,  and  because  the  plaintiff 
then  resisted,  &c.,  justifying  the  assault.  Sixth  plea  —  that  before 
and  at  the  said  time  when,  &c.,  eleven  members  of  a  certain  cricket 
club,  to  wit,  a  cricket  club  called  and  known  by  the  name  of  the 
Lynn  Cricket  Club,  to  wit  &c,  (naming  the  members,)  and  eleven 
members  of  a  certain  other  cricket  club,  to  wit,  a  cricket  club  called 
and  known  by  the  name'  of  the  Litcham  Club,  to  wit,  &c.,  (naming 
the  members,)  were  lawfully  possessed  of  a  certain  close  situate,  &c, 
and  just  before  and  until  the  said  time  when,  &c,  were  lawfully  play- 
ing a  certain  lawful  game  or  match  of  cricket  in  and  upon  the  said 
close  in  this  plea  mentioned,  and  that  just  before  and  at  the  said  time 
when,  &c.,  the  plaintiff  was  wrongfully  and  unlawfully  in  and  upon 
the  said  close  in  this  plea  mentioned,  and  wrongfully,  vexatiously  and 
unlawfully  interrupted,  hindered,  and  prevented  the  said  defendant 
R.  Bagge  sfad  the  said  ten  other  members  of  the  said  Lynn  Cricket 
Club 'in  this  plea  above  named  and  the  said  eleven  members  of  the 
said  Litcham  Cricket  Club,  in  and  from  any  longer  playing  the  said 
lawful  game  or  match  of  cricket,  whereupon  the  defendant  K.  Bagge 
in  his  own  right  and  by  the  pommand  and  authority  of  the*  said  ten 
other  members  of  the  said  Lynn  Cricket  Club  and  of  the  said  eleven 
members  of  the  Litcham  Cricket  Club,  and  the  said  J.  Fulcher  as  the 
servant  and  by  the  command  of  the  said  defendant  R.  Bagge  and  of 
the  said  ten  other  members  of  the  said  Lynn  Cricket  Club,  and  of  the 
said  eleven  members  of  the  said  Litcham  Cricket  Club,  then  and  just 
before  the  said  time  when,  dec.,  requested  the  plaintiff  to  depart  from 
and  out  of  the  said  close  and  to  desist  from  interrupting,  hindering, 
and  preventing  the  said  playing  of  the  said  lawful  game  of  cricket, 
which  he  the  plaintiff  then  wholly  refused  to  do,  whereupon  the 
defendant  R.  Bagge  in  his  own  right,  and  by  the  command  and 
authority  of  the  said  ten  other  members  of  the  said  Lynn  Cricket 
Club,  and  of  the  said  eleven  members  of  the  said  Litcham  Club,  and 
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the  defendant  T.  Fulcher  as  the  servant,  &a,  removed  him  from  out 
of  the  said  close,  and  because,  &c.,  (justifying  the  assault.) 

Replication  to  the  second  plea,  that  before  and  at  the  said  time 
when,  &c.,  the  same*  close  was  the  close  and  soil  of  the  plaintiff 
together  and  along  with  the  said  R.  Bagge  and  divers  other  persons, 
to  wit,  &a,  (naming  the  members  of  the  Lynn  Cricket  Club,)  as  joint 
tenants  thereof,  and  the  plaintiff  was  then,  as  such  joint  tenant  as 
aforesaid,  possessed  of  the  said  close  jointly  and  together  with  the 
said  R.  Bagge  and  the  said  other  persons,  and  the  said  R.  Bagge 
then  had  nothing  in  the  said  close  except  as  joint  tenant  together  and 
along  with  the  plaintiff  and  the  said  other  persons.  Verification. 
And  as  to  the  sixth  plea,  de  injurid. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  last  Norfolk  spring 
assizes,  it  appeared  that  the  plaintiff  and  the  defendant  were  both 
members  of  the  Lynn  Cricket  Club  and  on  the  general  committee,  the 
defendant  being  the  president.  On  the  9th  of  June,  1852,  a  match 
was  played  between  eleven  members  of  the  Lynn  Cricket  Club  and 
eleven  members  of  the  Litcham  Cricket  Club.  The  space  of  ground 
within  which  the  game  was  played  was  tabooed  of,  and  only  the 
players  were  allowed  to  come  within  it.  The  plaintiff  was  not  one 
of  the  eleven,  but  whilst  the  game  was  being  played,  he  took  the 
place  of  one  of  the  players  who  was  called  away,  and  almost  imme- 
diately some  misunderstanding  arose  between  him  and  the  defend- 
ant, as  to  the  manner  of  his  taking  part  in  the  game,  which  ended  in 
the  defendant  ordering  the  plaintiff  off  the  play-ground,  and  upon  his 
refusal  causing  violence  to  be  used  for  the  purpose  of  removing  him. 
The  gtaund  on  which  the  match  was  played  was  occupied  under  the 
following  agreement: — "  Minutes  of  an  agreement  of  the  7th  of 
April,  1852,  between  the  Lynn  Cricket  Club  of  the  one  part  and  Mr. 
Salmon  Robin,  of  King's  Lynn,  builder,  of  the  other  part  The  said 
Salmon  Robin  hereby  agrees  to  let  unto  the  said  committee,  who 
hereby  agree  to  hire,  all  that  piece  of  land  situate,  &c.,  to  be  used  as 
a  cricket  field  by  the  members  of  the  above-named  club,  and  for  that 
purpose  only,  at  the  annual  rent  of  10/.,  51.  to  be  paid  to  the  said 
Mr.  S.  Robin  on  the  first  Friday  in  the  month  of  May,  and  the 
remaining  5/.  on  the  first  Friday  in  the  month  of  September  in  each 
year,  the  committee  to  do  all  that  may  be  necessary  for  keeping  the 
ground  in  proper  playing  condition  at  their  own  expense.  The  te- 
nancy under  this  agreement  to  be  determinable  at  the  end  of  any  cur- 
rent season  on  notice  in  writing  to  that  effect  being  given  by  either 
party  on  or  before  the  29th  day  of  September.  As  witness,"  &c 
A  duplicate  of  this  agreement  was  signed  by  the  plaintiff  and  four 
other  members  of  the  Lynn  Cricket  Club,  the  defendant  not  being  one. 
The  first  5L  due  under  the  agreement  had  been  paid.  The  learned 
judge  was  of  opinion  that  the  above  pleas  were  not  made  out,  and  a 
verdict  was  found  for  the  plaintiff,  damages  20£,  the  jury  expressly 
finding  that  the  defendant  was  in  possession  of  the  ground.  But 
leave  was  reserved  to  enter  a  verdict  for  the  defendant  on  these  pleas, 
and  accordingly 
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Byles,  Serg.,  (April  19,)  moved  for  a  rale  nisi.  The  agreement  does 
not  amount  to  a  lease,  and  is  not  evidence  of  the  property  in  the  close 
in  question  being  either  in  one  party  or  the  other.  It  cannot  be  con- 
sidered as  a  lease,  inasmuch  as  the  holding  under  it  is  for  a  period 
of  uncertain  duration.  There  was  no  evidence  of  user,  and  the  court 
cannot  tell  that  there  will  ever  be  another  cricketing  season.  It  cre- 
ates nothing  more  than  a  right  to  a  lease  at  will  The  authorities  on 
this  point  are  collected  in  a  note  to  Davis  v.  Wadlington,  7  Man. 
&  6.  45.  Under  the  sixth  plea  enough  was  proved  to  entitle  the 
defendant  to  a  verdict  The  defendant  having  the  use  of  the  ground 
and  playing  a  lawful  game  had  a  right  to  remove  another  person  who 
interrupted  the  game.  Striking  out  the  allegations  as  to  the  lawful 
possession  of  the  close  by  the  twenty-two  members  of  the  two  clubs 
from  the  plea,  it  has  been  proved,  and  is  enough  as  an  answer  to  the 
action. 

[Lord  Campbell,  C.  J.  The  gist  of  the  plea  is  the  lawful  posses- 
sion of  the  close.] 

It  may  be  read  without  that  allegation  so  as  to  be  a  sufficient  de- 
fence. 

Our.  adv.  vutt. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court1 
In  this  case  we  think  there  should  be  no  rule.  As  to  the  plaintiff 
being  jointly  possessed  of  the  close,  we  are  of  opinion  that  this  issue 
is  sufficiently  established  by  the  agreement  whereby  the  land  was  let 
jointly  to  the  plaintiff  and  the  defendant  With  regard  to  the  plea 
alleging  that  the  twenty-two  persons  who  were  playing  at  cricket 
were  lawfully  possessed  of  the  close,  we  think  that  issue  was  properly 
found  for  the  plaintiff.  We  have  no  doubt  that  a  plea  might  have 
been  framed  so  as  to  entitle  the  defendant  to  a  verdict,  for,  according 
to  the  evidence,  they  were  lawfully  playing  at  cricket,  and  it  appeared 
that  a  space  was  tabooed,  and  that  no  person  could  properly  come 
there,  and  that  the  plaintiff  did  come  within  the  tabooed  part,  and 
was  requested  to  withdraw.  Therefore,  although  there  might  be  a 
justification  showing  that  he  was  lawfully  removed,  this  is  not  the 
basis  upon  which  the  plea  is  framed.  The  substance  of  the  plea  is 
that  the  twenty-two  were  possessed  of  the  close  and  that  the  trespass 
was  committed  in  removing  the  plaintiff  in  the  exercise  of  their  right 
of  possession.  But  the  twenty-two  were  not  in  possession  of  the 
close ;  eleven  of  them  had  been  invited  from  a  distant  part  of  the 
country,  and  therefore  the  ground  on  which  the  justification  is  based 
wholly  fails. 

Rule  refused. 


*  Lord  Campbell,  C.  J.,  Wiohtman,  J.,  Erle,  J.,  and  Crompton,  J. 
vol.  xviii.  35 
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BAIL  COURT. 

Regina  v.  Drake  and  others.1 

May,  5,  1853. 

Certiorari  —  Indictment  for  Conspiracy —  Application  by  one  of  many 

Defendants  —  One  Defendant  in  Prison. 

Several  of  the  defendants  were  indicted  for  a  misdemeanor,  One  was  in  custody  on  the 
charge,  the  others  were  out  on  bail.  The  court,  on  the  application  of  one  of  the  defend- 
ants who  was  oat  on  bail,  granted  a  certiorari  to  remove  the  indictment  into  this  court,  on 
the  terms  that  if  the  defendant  in  prison  did  not  consent,  the  applicant  was  to  find  bail  for 
him. 

This  was  a  motion  for  a  certiorari  to  remove  an  indictment  for 
conspiracy  into  this  court 

Several  of  the  defendants  were  out  on  bail,  but  one  of  them  was 
in  custody.  The  application  was  made  on  behalf  of  Drake  alone, 
who  was  one  of  the  defendants. on  bail.  The  other  defendants  had 
not  been  consulted  on  the  matter.  The  grounds  for  removing  the 
indictment  were  sufficient 

Sleigh,  in  support  of  the  motion.  The  certiorari  may  be  granted 
on  the  application  of  one  defendant  It  is  not  necessary  that  all  the 
defendants  should  join  in  applying  to  the  court  for  it  The  King  v. 
Bozall,  4  Ad.  &  E.  513.     The  court  can  impose  terms  on  its  issuing. 

Coleridge,  C.  J.  In  the  case  you  cite  all  the  defendants  were  out 
on  bail.  There  is  a  difficulty  where  one  defendant  is  in  prison  and 
another  applies  for  a  certiorari.  It  used  in  such  a  case  sometimes  to 
be  granted  on  the  terms  that  the  applicant  found  bail  for  the  party  in 
prison.  You  may  take  the  writ,  if  the  defendant  in  custody  consents 
generally ;  but  if  he  will  not  consent,  except  on  the  terms  of  being 
bailed,  Drake  must  find  bail  for  him  in  the  same  amount  as  for  him* 
self. 

Rule  granted. 


*  22  Law  J.  Rep.  (n.  0.)  Q.  B.  904. 
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Keyse  v.  Powell.1 

May  5,  18M. 

Limitations,  Statute  of — Minerals,  Possession  of — Entry  —  3  <$•  4 

Will.  4,  c.  27  —  Dispossession  —  Trespass. 

Trespass  for  breaking  and  entering  the  plaintiffs  closes  and  digging  minerals  therein.  Fleas, 
first,  not  possessed ;  and  secondly,  a  plea  justifying  the  trespass  by  the  defendant  as  assignee 
of  a  lease  of  the  minerals,  and  of  the  right  to  work  them  for  ninety-nine  years,  granted  by 
the  owner  of  the  fee  in  1821.  Replication,  that  the  right  to  make  an  entry  did  not  first 
accrue  to  the  defendant  or  those  through  whom  he  claimed  within  twenty  years  next  before 
the  entry  by  the  defendant,  and  that  the  defendant's  right  was,  therefore,  barred  by  the  3  &  4 
Will.  4,  c  27.  Issue  was  taken  on  this  replication.  It  appeared  that  in  1821,  while  B.  was 
in  possession  as  tenant  from  year  to  year,  of  a  farm,  including  the  close  in  question,  the 

1  owner  of  the  fee  by  indenture  demised  the  coal  lying  beneath  the  farm  to  B.  and  P.  for 
ninety-nine  years,  with  liberty  to  work  the  same.  The  interest  of  B.  and  P.  under  this 
demise  became  Tested  by  various  mesne  assignments  in  the  defendant,  who  in  1847,  (dur- 
ing the  term,)  worked  the  coal.  Up  to  1847  no  coal  had  ever  been  worked  under  the 
demise :  — 

Held,  first,  that  B.  must  be  presumed  to  hare  been  in  possession  of  the  minerals,  as  well  as 
of  the  surface,  when  the  lease  for  ninety-nine  years  was  granted,  which  thus  became  a 
lease  in  possession  and  not  a  mere  interesse  termini,  and  that  this  possession  of  the  minerals 
continued  and  passed  to  the  defendant  without  any  actual  entry  under  the  lease  of  1821. 

Secondly,  that  the  possession  of  B.  enured  for  the  benefit  of  himself  and  P. 

Thirdly,  that  the  second  plea  confessing  that  the  plaintiff  was  de  facto  in  possession  when  the 
trespasses  were  committed,  would  be  satisfied  by  a  dispossession  of  the  lessees  within  twenty 
▼ears  before  the  defendant  entered  to  commit  "the  trespasses  in  question;  and  that  the  de- 
fendant might  rely  on  the  right  of  entry  which  accrued  on  such  dispossession,  and  not  upon 
a  right  of  entry  accruing  as  upon  a  grant  of  an  interesse  termini  in  1821. 

Trespass  for  breaking  and  entering  two  closes  of  the  plaintiff, 
called  "  Gwain  Cynllawnan  "  and  "  Gwain  Vach,"  in  the  parish  of 
Monythuslwyn,  in  the  county  of  Monmouth,  and  sinking  mines 
therein,  and  raising,  digging,  &c,  earth,  soil,  minerals,  and  coals  of 
the  plaintiff,  belonging  to  and  parcel  of  the  said  closes.  The  writ  of 
summons  was  issued  June  9, 1849. 

Pleas,  first,  not  guilty ;  secondly,  that  the  said  closes,  earth,  soil, 
minerals,  and  coals  were  not  the  closes,  earth,  &c,  of  the  plaintiff 
modo  et  formd  ;  thirdly,  that  the  closes  in  which,  &c,  were  parcel  of 
the  manor  of  Abercarne,  in  the  county  of  Monmouth,  and  customary 
tenements  of  the  said  manor,  demised  and  demisable  by  copy  of  court 
roll  in  fee-simple,  or  otherwise,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor.  .That  before  the  said  times  when,  &c, 
the  then  lords  of  the  said  manor  granted  to  E.  Lewis  the  said  closes, 
to  hold  to  the  said  £•  Lewis,  his  heirs  and  assigns  for  ever,  by  copy 
of  the  court  roll  at  the  will  of  the  lords,  according  to  the  custom  of 
the  manor;  by  virtue  of  which  grant  the  said  E.  Lewis,  before  the 
said  times  when,  &c,  entered  into  the  said  closes  and*  became  and 
was  seised  thereof  in  fee-simple ;  that  the  said  E.  Lewis  being  so 


i  22  Law  J.  Rep.  (v.  s.)  Q.  B.  905. 
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seised  as  aforesaid,  by  an  indenture  of  the  3d  of  March,  1821, 
demised  to  R.  Branthwaite  and  F.  Prothero,  their  executors,  adminis- 
trators, and  assigns,  all  the  veins  of  coal  that  then  were,  or  should, 
or  might  thereafter  during  the*  term  thereby  granted  be  found  on  or 
discovered  in,  upon,  or  under  the  said  closes  in  which,  &c.,  with  full 
liberty,  power,  and  authority  to  search  for,  work,  raise,  &c,  and  carry 
away  all  the  said  coal,  and  to  carry  and  convey  through  the  said 
closes  any  other  coal  which  the  said  R.  Branthwaite  and  F.  Prothero, 
their  executors,  &c,  might  have  already  taken  or  purchased,  or  might 
hereafter  take  *r  purchase;  to  hold  to  the  said  R.  Branthwaite  and 
F.  Prothero  for  ninety-nine  years  from  the  day  of  the  date  of  the 
said  indenture,  yielding  and  paying  unto  the  said  E.  Lewis,  his  heirs 
and  assigns,  the  yearly  rent  of  a  peppercorn  if  demanded,  and  also 
yielding  and  paying  to  the  said  E.  Lewis,  his  heirs  and  assigns,  for 
and  during  such  part  of  the  said  term  as  coal  should  be  got  and 
worked  from  the  said  closes  one  tram  of  coal  monthly ;  by  virtue  of 
which  the  said  .demise  the  said  R.  Branthwaite  and  F.  Prothero 
entered  into  and  upon  all  and  singular  the  said  premises,  powers,  and 
authorities,  and  became  and  were  possessed  thereof  and  interested 
therein  for  the  said  term  so  to  them  granted  as  aforesaid.  That  after 
the  making  of  the  said  indenture,  and  during  the  said  term  thereby 

? ranted,  by  a  certain  other  indenture,  made  on  the  30th  of  June, 
826,  the  said  R.  Branthwaite  assigned  to  John  Rees,  his  executors, 
&c.,  his,  the  said  R.  Branthwaite's,  moiety  of  and  in  the  said  premises, 
powers,  and  authorities  by  the  said  indenture  of  lease  granted  and 
demised  to  him  and  the  said  F.  Prothero,  to  hold  the  same  to  the 
said  J.  Rees,  his  executors,  &c.,  for  all  the  residue  of  the  said  term  by 
the  same  indenture  of  lease  granted ;  by  virtue  of  which  said  inden- 
ture of  assignment  the  said  J.  Rees  became  and  was  possessed  of 
and  entitled  to  the  said  moiety  of  and  in  the  said  premises,  &c,  and 
the  said  J.  Rees  continued  so  possessed  thereof  and  entitled  thereto 
up  to  and  until  the  9th  of  December,  1835,  when  he  died  so  possessed 
and  entitled  as  aforesaid ;  that  after  the  decease  of  the  said  J.  Rees* 
and  during  the  said  term  of  ninety-nine  years,  and  before  the  said 
times,  when,  &c,  to  wit,  on,  &c.,  administration  of  the  goods,  chat- 
tels, &&,  of  the  said  J.  Rees  was  granted  to  his  widow,  Ann  Rees, 
by  virtue  of  which  the  said  Ann  Rees  became  and  was  possessed  of 
and  entitled  to  the  said  moiety  of  and  in  the  said  premises,  &c. ;  that 
the  said  Ann  Rees  being  so  possessed  thereof  and  entitled  thereto  as 
aforesaid,  during  the  continuance  of  the  said  term,  and  before  the 
said  times  when,  &c.,  by  an  indenture  made  on  the  20th  of  January, 
1837,  assigned  to  the  said  F.  Prothero  and  F.  Powell,  their  executors, 
&c,  the  said  moiety  of  and  in  the  said  premises,  &c.,  for  the  residue 
of  the  said  term ;  by  virtue  of  which  said  indenture  of  assignment, 
and  during  the  continuance  of  the  said  term,  and  before  the  said 
times  when,  &a,  the  said  F.  Prothero  and  F.  Powell  entered  upon 
the  said  premises,  &c.,  and  became  and  were  possessed  thereof  for  the 
residue  of  the  said  term;  and  being  so  possessed  as  aforesaid,  after-  . 
wards,  and  during  the  continuance  of  the  said  term,  and  before  the 
said  times  when,  &a  by  a  certain  indenture  made  on  the  30th  of 
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December,  1839,  the  said  F.  Prothero  and  P.  Powell  assigned  all  the 
said  premises,  &c.,  by  the  said  indenture  of  lease  first  before  men- 
tioned  granted  and  demised  to  James  Morrison  for  the  residue  of  the 
said  term ;  by  virtue  of  which  indenture  the  said  J.  Morrison,  during 
the  term  and  before  the  said  times  when,  &c.,  entered  upon  the 
said  premises,  <fcc.,  and  became  and  was  possessed  thereof  and  inte- 
rested therein  for  the  residue  of  the  said  term.  That  afterwards,  and 
during  the  continuance  of  the  said  term,  and  before  the  said  times 
when,  dec.,  by  an  indenture  of  the  29th  of  November,  1842,  the  said 
J.  Morrison  assigned  to  the  defendant  all  and  singular*  the  said  pre- 
mises, &c.,  demised  by  the  indenture  of  lease  first  before  mentioned 
for  the  residue  of  the  said  term ;  by  virtue  of  which  last  mentioned 
indenture,  the  defendant,  during  the  continuance  of  the  said  term, 
and  before  the  said  times  when,  &c.,  entered  upon  the  said  premises, 
&c.,  and  became  and  was  possessed  thereof  for  the  residue  of  the 
said  term  which  is  not  yet  expired,  and  continued  so  possessed 
thereof,  until  and  at  and  after  the  said  several  times  wnen,  &c., 
wherefore  the  defendant  at  the  said  several  times  when,  &c,  in  a 
lawful,  poper,  and  reasonable  manner,  entered  the  said  closes  in 
which,  etc.,  in  order  to  search  for  work,  &c.,  the  coal  found  and 
discovered  in,  upon,  and  under  the  said  closes,  and  did  then  search 
for,  raise,  get,  &c.,  the  said  coal  in  the  declaration  mentioned,  which 
was  then  found  and  discovered  in,  upon,  and  under  the  said  closes, 
doing  no  unnecessary  damage,  as  it  was  lawftal  for  the  defendant  to 
do  for  the  cause  aforesaid,  &c.     Verification. 

The  plaintiff  took  issue  upon  the  finst  two  pleas,  and  to  the  third 
replied,  that  the  defendant  entered  upon  the  said  closes  in  which,  &c., 
and  committed  the  said  trespasses  after  the  passing  of  the  3  &  4 
Will.  4,  c.  27,  and  after  the  31st  of  December,  1833,  and  that  the 
supposed  right  to  make  such  entry  did  not  first  accrue  to  the  said  B» 
Branthwaite  and  F.  Prothero,  or  to  any  other  person  through  whom 
the  defendant  claimed  the  said  interest  in  the  said  closes  in  which, 
&c.,  or  to  the  defendant,  within  the  true  intent  and  meaning  of  the 
said  act,  at  any  time  within  twenty  years  next  before  the  making  of 
the  said  entry, 'by  reason  whereof  and  of  the  said  period  of  twenty 
years  next  before  the  making  of  such  entry  having  fully  expired 
before  the  making  of  the  same,  without  such  right  of  entry  having 
first  accrued  as  aforesaid  at  any  time  during  the  said  last  mentioned 
period,  the  right  of  the  defendant  to  make  such  entry  as  aforesaid 
had  been  extinguished,  according  to  the  form  and  effect  of  the  said 
statute,  before  and  at  the  said  several  times  when,  &c.     Verification. 

The  defendant  rejoined  that  the  right  to  make  the  said  entry  did 
first  accrue  within  twenty  years  next  before  the  making  of  the  said 
entry,  upon  which  issue  was  joined. 

The  cause  was  first  tried,  before  Piatt,  B.,  at  the  Monmouthshire 
Spring  Assizes,  1852,  when  a  verdict  was/ound  for  the  defendant  on 
the  first  two  issues.  This  verdict  was  afterwards  set  aside  and  a  new 
trial  granted,  on  the  ground  of  surprise.  The  cause  was  accordingly 
tried  a  second  time,  before  Williams,  J.,  at  the  Monmouthshire  Sum- 
mer Assizes,  1852,  when  it  appeared  that  the  trespass  complained  of 

35 
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was  committed  by  the  dSfendant  in  1849,  in  raising  a  quantity  of 
coal  under  the 'closes  mentioned  in  the  declaration.  These  closes 
were  copyhold,  parcel  of  the  manor  of  Abercarne,  and  demisable  in 
fee-simple  according  to  the  custom  of  the  manor.  In  1820,  the  farm, 
of  which  these  closes  were  part,  was  granted  by  the  lord  of  the  manor 
in  fee,  according  to  the  custom  of  the  manor,  to  E.  Lewis,  upon 
whose  death  it  passed  by  devise  to  the  plaintiff's  wife,  who  was  duly 
admitted  tenant  upon  the  court  rolls  in  1839.  In  1818,  R.  Branth- 
waite  became  tenant  from  year  to  year  of  the  farm  to  Lewis,  and 
continued  in  possession  until  his  death  in  1831.  On  the  3d  of  March, 
1821,  Lewis,  by  indenture  of  that  date,  in  consideration  of  500/. 
granted  and  demised  the  coal  lying  beneath  the  farm  to  the  said  R. 
Branthwaite  and  one  Prothero  for  ninety-nine  years,  at  a  peppercorn 
rent,  and  a  royalty  of  one  tram  of  coal  monthly,  during  such  time  as 
such  coal  should  be  gotten,  with  power  to  work  the  same  and  to  con- 
vey the  coal  when  got  over  the  surface.  The  interest  of  Branthwaite 
and  Prothero  under  this  demise  was,  at  the  time  of  the  trespass  com- 
plained of,  vested  in  the  defendant  as  their  assignee,  in  the  manner 
stated  in  the  third  plea.  It  was  found  by  the  jury  that  there  had 
been  no  actual  working  of  the  mines  beneath  the  closes  until  the  de- 
fendant worked  them  in  1847.  Upon  these  facts,  a  verdict  was  en* 
tered  for  the  plaintiff,  leave  being  reserved  to  the  defendant  to  move 
to  enter  the  verdict  for  himself  on  the  second  and  third  issues,  if  the 
court  should  be  of  opinion  that  he  was  entitled  to  do  so. 
A  rule  nisi  having  been  accordingly  granted, 

Whateley,  Keating,  and  Or  ay  showed  cause.1  .  First,  as  to  the  Stat- 
ute of  Limitations,  3  &  4  Will.  4,  c  27.  There  is  no  doubt  that 
mines  are  a  corporeal  hereditament  within  that  act.  Bainbridge  on 
Mines,  p.  97.  Then,  the  plaintiff  has  a  right  to  recover  as  there  has 
been  no  entry  by  the  defendant  on  the  mines  within  twenty  years 
next  after  the  time  when  his  right  to  make  such  entry  first  accrued. 
The  case  falls  under  the  fourth  class  mentioned  in  section  3,  "  Where 
the  person  claiming  such  land  or  rent  shall  claim  in  respect  of  an  es- 
tate or  interest  in  possession  granted,  appointed,  or  otherwise  assured 
by  any  instrument  (other  than  a  will)  to  him  or  some  person  through 
whom  he  claims,  by  a  person  being,  in  respect  of  the  same  estate  or 
interest,  in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in 
the  receipt  of  the  rent,  and  no  person  entitled  under  such  instrument 
shall  have  been  in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  the  person  claim- 
ing as  aforesaid,  or  the  person  through  whom  he  claims,  became  enti- 
tled to  such  possession  or  receipt  by  virtue  of  such  instrument.'1 
Here  the  defendant  claims  in  respect  of  the  estate  for  ninety-nine 
years  in  possession,  granted  by  deed  to  Branthwaite  and  Prothero  in 
1821,  by  Lewis,  who  was  yi  possession  of  the  mines.    There  having 


1  January  98  and  29,  before  Lord  Campbell,  C.  J.,  Colb&idge,  J.,  and  Wight- 
man,  J. 
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been  no  entry  upon  the  mines  by  any  person  for  twenty  years  after 
1821,  the  right  to  make  such  entry  is  barred.  It  will  be  said,  how- 
ever, that  this  deed  being  a  bargain  and  sale,  operated  under  the  Sta- 
tute of  Uses,  and  had  the  effect  of  transferring  the  use  into  possession, 
and  that  there  was  thus  an  entry  sufficient  to  avoid  the  statute.  But 
in  the  first  place,  the  Statute  of  Uses  does  not  apply  to  copyholds. 
Rowden  v.  Malster,  Cro.  Car.  42 ;  Walker  v.  Walker,  1  Ves.  sen.  54. 
In  the  next  place,  it  was  a  demise  at  a  peppercorn  rent  and  a  royalty, 
and  it  is  not  therefore  a  bargain  and  sale  at  all.  But  even  supposing 
it  to  be  a  bargain  and  sale,  and  that  the  Statute  of  Uses  applied,  its 
effect  would  be  to  give  the  lessee  the  legal  seisin,  but  it  would  not 
prevent  the  Statute  of  Limitations  running,  for  which  an  actual  en- 
try and  actual  possession  is  necessary.  Until  there  was  an  actual 
entry,  the  deed  of  1821  would  operate  to  pass  a  mere  inter  esse  termini. 
Co.  Litt  270  a ;  Doe  d.  Rawlings  v.  Walker,  5  B.  &  C.  Ill ;  Wheeler 
v.  Montefioriy  5  Q.  B.  Rep.  133.  But  it  will  also  be  said,  that  Brahth- 
waite  being  in  possession  of  the  surface,  no  actual  entry  upon  the 
mines  by  him  was  necessary.  No  doubt  primd  facie  the  tenant  of 
the  surface  is  tenant  of  the  minerals,  and  so  long  as  both  are  held 
under  one  title,  occupation  of  the  surface  is  in  law  occupation  of  the 
minerals.  But  if  the  surface  and  minerals  are  dissevered,  they  be- 
some -distinct  and  separate  tenements.  Humphries  v.  Brogden,  12  Q. 
B.  Rep.  739 ;  s.  c.  1  Eng.  Rep.  241.  Here  Branthwaite  having  taken 
a  lease  of  the  minerals  as  distinct  from  the  surface,  he  and  all  those 
claiming  under  him  are  estopped  from  saying  that  the  surface  and 
the  minerals  were  not  separate  tenements,  and  therefore  his  being  in 
possession  of  the  surface  cannot  affect  the  right  to  the  mines.  Rich 
v.  Johnson,  2  Str.  1142 ;  Curtis  v.  Darnel,  10  East  273 ;  Berry  v. 
Greene,  Cio.  Eliz.  349;  The  King  v.  MUdmay,  5  B.  &  Ad.  254. 

[Coleridge,  J.  Where  the  surface  being  leased  to  a  tenant,  the 
subsoil  is  afterwards  demised  to  him,  do  you  say  there  is  any  sever- 
ance?] 

Yes ;  because  the  title  to  the  two  tenements  is  different  The  case 
oiM'DoneU  v.  M'Kinty,  10  Irish  Law  Rep.  514,  which  will  be  relied 
on  for  the  defendant,  is  very  different  from  the  present  case.  There 
the  surface  was  granted  with  an  express  reservation  of  the  mines  to 
the  grantor,  and  it  was  held  that  the  grantor's  right  was  not  barred 
by  his  omitting  to  work  the  mines  for  twenty  years,  the  original  pos- 
session having  remained  unaltered,  and  no  act  having  been  done 
inconsistent  with  the  right  of  the  grantor.  But  it  would  be  very  dif- 
ferent where  there  is  a  grant  of  the  mines  and  a  reservation  of  the 
surface,  for  in  that  case  there  is  no  possession  in  the  grantee  till 

entry. 

Then,  as  to  the  issue  of  "  not  possessed,"  the  same  argument  ap- 
plies. If  the  effect  of  the  deed  of  1821  was  to  pass  only  an  inter  esse 
termini,  there  could  be  no  possession  until  actual  entry,  and  therefore 
unless  the  possession  of  the  surface  is  equivalent  to  a  possession  of 
the  minerals,  the  defendant  has  no  possession  of  them,  and  the  plain* 
tiff's  possession  remains  unaffected  and  he  may  maintain  trespass 
The  defendant  never  had  any  copyhold  title  at  all. . 
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April  21.  Watson  and  &r  2%oma*  Phillips,  (Alexander  was  with 
htm,)  in  support  of  the  rule.  The  defendant  is  entitled  to  the  verdict 
on  both  the  issues,  as  the  defendant,  or  those  through  whom  he  claims, 
entered  upon  the  mines  in  point  of  law  at  the  time  when  the  existing 
lease  of  ninety-nine  years  was  granted,  and  the  parties  entitled  under 
that  lease  have  continued  in  possession  ever  since.  Where  land  is  to 
let  tor  a  tenant,  and  there  is  no  reservation  of  the  minerals  by  the 
lessor,  the  possession  of  the  surface  and  of  every  thing  beneath  it 
passes  to  the  tenant,  and  he  may  have  trespass  against  any  one  who 
works  the  mines  without  his  leave.  Lewis  v.  Branthwaite,  2  B.  &  Ad. 
437.  No  doubt,  the  tenant  cannot  in  that  case  himself  work  the 
mines,  because  he  cannot  dkannex  any  thing  from  the  freehold,  but 
the  remedy  against  him  would  be  for  waste,  which  assumes  the  pos- 
session of  the  thing  wasted  to  be  in  the  tenant,  and  not  trespass, 
which  would  only  lie  if  the  possession  of  the  mines  remained  in  the 
lessor.  If  a  lessee  of  land  makes  new  mines  it  is  waste.  Saunders 
ease,  5  Rep.  12,  a.  If  a  stranger  work  the  mines,  the  landlord's  re- 
medy is  in  case  for  an  injury  to  the  reversion.  Maine  v.  Alderson,  4 
Bing.  N.  C.  702.  Here,  Branthwaite  was  in  1821  tenant  of  the  closes 
in  question,  and  as  nothing  appears  with  regard  to  the  minerals,  it 
must  be  taken  that  he  had  possession  of  the  mines  in  respect  of  which 
he  might  have  maintained  trespass  for  any  injury  to  them,  although 
he  could  not  then  work  them.  That  being  so,  the  express  demise  of 
the  minerals  to  Branthwaite  and  Prothero  in  1821,  for  ninety-nine 
years,  operated  to  enlarge  the  estate  of  Branthwaite,  and  did  not  give 
the  two  lessees  merely  an  interesse  termini,  as  contended  for  on  the 
other  side.  There  was  no  estoppel  by  accepting  the  lease  of  1821, 
except  as  to  the  right  of  Lewis  to  grant  it  The  tenant  is  not  pre- 
cluded from  asserting  that  he  was  then  in  possession  of  the  thing 
demised.  He  was  in  possession  of  both  surface  and  of  minerals,  ana 
and  no  actual  entry  or  perception  of  the  profits  was  necessary.  No 
livery  of  seisin  is  necessary  where  the  person  taking  the  estate  is  in 
possession  of  the  same  land  before.  Lit.  sec.  460.  He  cannot  enter 
upon  himself.  In  the  case  of  unopened  mines  livery  of  seisin  might 
be  made  symbolically,  or  they  would  pass  by  force  of  the  grant  The 
ease  of  Mines,  Plowd.  322;  Wilkinson  v.  Prtmd,  11  Mee.  &  W.  33. 
Suppose  trees  are  leased  to  the  tenant  of  the  land  on  which  they 
grow,  it  cannot  be  said  that  he  must  cut  a  bough  or  do  some  act  of 
positive  entry  inx>rder  to  acquire  the  right  of  possession. 

[Coleridge,  J.  Suppose  a  lease  for  twenty  years  of  land  under 
which  there  is  coal,  and  nothing  at  all  is  said  about  minerals,  could 
not  the  landlord  grant  them  to  another  during  the  lease  ?] 

He  could  not  grant  the  right  of  possession  during  the  term  of 
twenty  years ;  the  grantee  of  the  mines  would  take  merely  an  interesse 
termini. 

[Wightman,  J.  It  comes  to  this :  if  the  defendant  had  the  posses- 
sion of  the  minerals,  he  must  succeed  on  both  issues ;  but  if  he  had 
a  mere  right  of  entry  the  statute  is  a  bar.] 

That  is  so.  Hodgkinson  v.  Fletcher,  3  Dougl.  31 ;  and  The  Dean 
and  Chapter  of  Ely  v.  Cash,  15  Mee.  &  W.  617,  are  in  point  as  to 
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the  effect  of  the  statute.  Bat  again,  supposing  that  up  to  1821, 
Branthwaite  had  possession  of  the  surface  only,  the  mines  being 
expressly  reserved  to  the  lessor,  and  that  he  then  obtains  a  lease  of 
the  mines  and  the  right  to  work  them,  every  entry  by  him  after  that 
is  an  entry  co-extensive  with  his  title  under  both  demises.  It  cannot 
be  referred  solely  to  his  title  to  the  surface  as  severed  from  the  mine* 
rals  under  the  earlier  demise.  Smales  v.  Dale,  Hob.  120 ;  Taylor  v. 
Horde,  1  Bur.  60.  It  can  make  no  difference  that  the  lease  of  the 
minerals  was  to  Branthwaite  and  Prothero,  because  the  entry  of 
Branthwaite  will  enure  for  the  benefit  of  himself  and  his  co-tenant 
Then,  as  to  the  points  raised  on  the  Statute  of  Uses. 

[Lord  Campbell,  C.  J.    It  is  unnecessary  to  argue  those.1 
It  is  impossible  to  distinguish  this  case  from  M'DomeU  v.  M'Kinty, 
as  here  the  defendant  claims  under  a  grant  of  the  minerals. 

Cur.  adv.  vult. 
Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  [after  stating  the  pleadings.]  It  seems  to 
us  that  the  defendant  is  entftfed  to  have  the  verdict  entered  for  him 
on  the  plea  of  "  not  possessed."  We  think,  that  at  the  time  when 
the  alleged  trespasses  were  committed,  the  defendant  must  be  con- 
sidered as  having  been  in  possession  of  the  minerals  demised  to 
Branthwaite  and  Prothero  by  the  lease  of  the  8th  of  March,  1821. 

To  arrive  at  this  conclusion,  it  is  not  necessary  to  consider  the 
operation  of  th*  Statute  of  Uses  upon  such  a  lease,  or  to  enter  into 
various  other  subtleties  which  were  presented  to  us  in  the  course  of 
the  argument  on  both  sides.  The  foundation  of  our  opinion  is,  that 
at  the  tim*  when  the  lease  was  executed  and  the  term  granted  by  it 
commenced,  Branthwaite,  one  of  the  lessees,  was  tenant  of  the  farm 
under  which  the  minerals  demised  lie.  Being  in  possession  of  the 
surface,  in  point  of  law  he  was  in  possession  of  the  minerals.  He 
had  no  right  to  work  the  minerals.  If  he  had  done  so,  it  would  have 
been  waste ;  but  the  lessor  could  not  have  sued  him  in  trespass ;  and 
if  strangers  had  worked  the  minerals,  even  without  breaking  the 
surface,  Branthwaite  might  have  maintained  trespass  against  them. 
The  surface  and  the  minerals  may  be  dissevered  in  title,  and  become 
separate  tenements,  as  appears  abundantly  from  the  cases  cited. 
Curtis  v.  Daniel  and  Humphries  v.  Brogden.  But  the  presumption 
is  to  the  contrary;  and  here  there  is  nothing  to  rebut  the  presumption 
down  to  the  time  when  the  lease  of  the  minerals  was  granted.  When 
Branthwaite  became  tenant  of  the  surface,  the  minerals  belonged  to 
the  lessor,  and  they  cannot  be  considered  as  excepted  from  the  demise 
any  more  than  timber  trees.  This  doctrine  never  has  been  questioned, 
unless  with  regard  to  minerals  under  a  copyhold  tenement,  as  between 
the  tenant  and  the  lord ;  and  in  Lewis  v.  Branthwaite,  it  was  held 
that,  although  the  property  in  the  minerals  be  in  the  lord,  the  posses- 
sion of  them  is  in  the  tenant,  and  that  the  tenant  may  maintain 
trespass  against  the  owner  of  an  adjoining  colliery  for  breaking  and 
entering  the  subsoil  and  taking  the  minerals.   "Lord  Tenterden  them 
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says,  "  the  general  rule  being  that  he  who  has  the  surface  has  the 
subsoil,  it  seems  to  me  that  the  copyholder  has  possession  of  the 
subsoil,  though  he  may  have  no  property  in  it."  Littledale,  X,  adds, 
"  it  is  not  disputed  that  a  freeholder,  or  one  holding  under  him  for 
life,  for  years,  or  at  will,  has  possession  of  the  soil  from  the  surface 
to  the  centre  of  the  earth ;  but  it  is  said  that  there  is  a  distinction 
in  this  respect  between  a  copyholder,  who  is  the  tenant  at  will  of  the 
lord,  and  a  tenant  of  a  freeholder.  It  seems  to  me  that  the  posses- 
sion of  the  soil  is  in  the  copyholder  from  the  surface  down  to  the 
centre  of  the  earth."  Patterson,  J.,  fully  concurs,  saying  M  there  is 
no  distinction  between  a  tenant  holding  under  a  freeholder  and  copy- 
holder folding  at  the  will  of  the  lord  according  to  the  custom  of  the 
manor,  as  far  as  possession  of  the  property  is  concerned.  Although 
the  copyholder  may  have  no  right  to  make  use  of  the  minerals,  he 
has  a  sufficient  possession  to  maintain  trespass  against  a  wrong  doer  " 

Branthwaite  thus  having  been  in  possession  of  the  minerals  as 
tenant  from  year  to  year,  when  the  lease  of  them  to  him  and  Prothero 
for  ninety-nine  years  was  granted,  is  it  to  be  said  that  this  lease 
ousted  him  and  re-vested  the  possession  in  the  lessor  ?  Branthwaite 
must  be  considered  as  continuing  in  possession,  his  estate  being  en- 
larged by  the  lease.  Being  already  in  possession,  there  could  be  no 
necessity  for  any  entry  to  put  him  in  possession  under  the  lease  ;  and 
we  have  not  been  told  how  he  could  have  entered  upon  himseli 
When  the  lease  was  executed,  he  was  then  in  a  situation  to  have 
taken  a  release  in  fee  of  the  minerals,  or  any  intermediate  interest  be- 
tween the  fee-simple  and  a  tenancy  from  year  to  ybar.  A  lease  for 
ninety-nine  years  must  for  this  purpose  operate  in  the  same  manner 
as  a  release  for  that  term. 

Had  Branthwaite  been  the  sole  lessee  of  the  minerals,  the  point 
does  not  appear  to  admit  of  any  doubt  Does  it  make  any  difference 
for  this  purpose,  that  the  lease  was  to  him  and  another?  Must  not 
his  possession  under  the  lease  be  construed  the  possession  of  himself 
and  his  co-lessee?  Branthwaite  being  lawfully  in  possession  under 
the  lease,  his  possession  enures  for  the  benefit  of  both,  and  the  inte- 
rest passing  by  the  lease  cannot  be  considered  a  mere  interesse  termini. 
The  lessor  could  not  have  entered  upon  Branthwaite  as  far  as  the 
minerals  are  concerned,  and  neither  the  lessor  nor  any  claiming  the 
reversion  under  him  can  be  considered  as  having  been  in  possession 
at  any  time  since  the  lease  was  executed.  There  was  a  privity  be- 
tween the  two  lessees  sufficient  to  make  the  possession  of  the  one  the 
possession  of  both ;  and  under  the  circumstances  there  was  no  act 
to  be  done  by  Prothero  to  convert  the  interesse  termini  into  a  vested 
interest  in  possession.  For  these  reasons  the  defendant,  who  has  in 
him  all  the  interest  of  the  two  lessees  must  be  considered,  in  so  far 
as  regards  the  plea  we  are  now  considering,  as  lawfully  in  possession 
when  he  committed  the  alleged  trespasses  in  working  the  mine. 

If  Branthwaite  and  Prothero  are  to  be  considered  as  having  been 
once  lawfully  in  possession  under  the  lease,  it  further  appears  to  us 
that  the  defendant  is  entitled  to  the  verdict  upon  the  issue  arising 
out  of  the  replication  of  the  statute  of  limitations  to  the  special  jus- 
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tification.  This  plea  confessing  and  avoiding,  admits  that  the  plain- 
tiff was  a1  e  facto  in  possession  when  the  defendant  entered  to  commit 
tjie  trespasses,  and  is  founded  upon  a  right  in  the  defendant  to  enter 
and  take  the  coals  as  assignee  of  the  lease.  The  plaintiff  replies,  that 
the  right  of  entry  relied  upon  did  not  first  accrue  to  the  defendant  or 
those  under  whom  he  claims  within  twenty  years. 

If  the  defendant  is  confined  to  a  right  of  entry  under  the  lease,  sup- 
posing that  until  the  entry  to  commit  the  trespasses  complained  of 
there  never  had  been  any  entry,  and  that  the  lease  till  then  continued 
only  an  inter  esse  termini,  the  issue  must  be  found  for  the  plaintiff; 
for  more  than  twenty  years  had  elapsed  since  the  granting  of  the 
lease  and  the  first  accruing  of  the  right  to  enter  under  it.  But  we 
think  that  the  defendant  was  at  liberty  to  set  up  any  right  of  entry 
which  was  vested  in  him,  possession  once  having  been  taken  under 
the  lease,  and  that  he  is  not  driven  to  rely  on  a  right  of  entry  when 
the  lease  is  supposed  only  to  have  given  an  interesse  termini*  If  this 
be  so,  the  evidence  at  the  trial  showed  a  possession  of  the  minerals 
by  Branthwaite  and  Prothero  under  the  lease  by  reason  of  Branth- 
waite's  tenancy  of  the  superincumbent  surface,  and  the  possession 
under  the  lease  may  be  supposed  to  have  continued  till  they  were 
dispossessed  within  twenty  years  before  the  time  when  the  defendant 
entered  to  commit  the  alleged  trespasses.  Upon  this  ouster  a  new 
right  of  entry  would  accrue,  and  this  may  well  be  the  right  of  entry 
on  which  the  defendant  relies  in  his  special  justification.  But  this 
right  of  entry  first  accrued  within  twenty  years.  Therefore,  on  both 
issues  there  ought  to  be 

Judgment  for  the  defendant. 


BAIL  COUKT. 


Levi  v.  M'Rae.1 

May  9, 1863. 

County  Court  Acts—  Costs  of  Action—  Application  to  Court. 

In  an  action  in  the  superior  courts  in  which  the  plaintiff  shall  primd  fact*  he  disentitled  to 
costs  by  reason  of  section  11,  of  the  statute  13  &  14  Vict  c.  61,  u  there  be  facts  which 
would  take  the  case  out  of  the  prohibition  of  that  section : — 

SembU,  that  the  master  could  not  take  notice  of  those  circumstances,  but  that  application 
should  be  made  to  the  court  or  a  judge,  under  section  4,  of  the  statute  15  &  16  Vict  c  54, 
for  an  order  directing  that  the  plaintiff  shall  recover  his  costs  before  the  plaintiff  applies  to 
the  master  to  tax  them. 

This  was  a  rule  calling  on  the  defendant  to  show  cause  why  the 


*  22  Law  J.  Rep.  (*.  s.)  Q.  B.  311. 
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plaintiff  should  not  be  allowed  his  costs  of  action  pursuant  to  the 
statute  in  such  case  made  and  provided. 

The  action  was  assumpsit  for  non-performance  of  a  contract 
The  affidavits  in  support  of  the  motion  averred  that,  on  the  trial, 
before  Alderson,  B.,  at  Maidstone,  on  the  8th  of  March  last,  a  verdict 
was  found  for  the  plaintiff  on  three  issues,  and  on  one  for  the  defend- 
ant The  affidavits  did  not  state  the  pleadings,  or  show  what  the 
issues  were,  or  allege  that  any  damages  had  been  found  for  the 
plaintiff,  but  they  averred  that  the  plaintiff's  place  of  residence  was 
more  than  twenty  miles  from  that  of  the  defendant.  The  affidavits 
in  answer  stated,  that  the  plaintiff  had  first  applied  to  a  judge  at 
chambers,  who  referred  the  case  to  Alderson,  B. ;  that  Alderson,  B., 
at  first  adjourned  the  summons  with  a  view  of  looking  at  his  notes, 
and  afterwards  refused  to  make  any  order. 

Montagu  Chambers  and  Bovill,  showed  cause.  This  rule  should 
be  discharged.  Where  a  party  has  applied  to  a  judge  at  chambers, 
and  the  judge  has  refused  to  grant  the  application,  it  is  an  invariable 
rule  of  practice  that  he  is  not  entitled  to  make  a  similar  application 
to  the  court  without  informing  the  court  of  the  previous  proceeding 
before  the  judge ;  and  if  the  party  fail  to  do  so,  his  rule  will  be  dis- 
charged. Here,  the  same  application  was  made  at  chambers  and  on 
the  same  affidavits,  and  it  was  not  mentioned  to  the  court  on  moving 
the  rule,  or  stated  in  the  affidavits,  that  Alderson,  B.,  had  refused  to 
grant  his  certificate. 

[Coleridge,  J.  My  only  doubt  on  this  point  is,  whether  the  ap- 
plication now  made  is  the  same  with  that  made  before  Aider- 
son,  B.]  * 

Secondly,  the  present  application  is  made  under  the  statute  15  & 
16  Vict  c  54,  s.  4,  for  the  costs  of  the  action.  But  the  affidavits  do 
not  show  a  state  of  facts  entitling  the  plaintiff  to  costs.  Without 
a  verdict  for  damages  a  plaintiff  is  not  entitled  to  any  costs.  The 
affidavit  saying  simply  that  a  verdict  was  found  for  the  plaintiff  on 
three  issues,  and  for  the  defendant  on  one,  is,  in  fact,  saying  that 
there  was  a  verdict  for  the  defendant  It  is  the  same  thing  as  if 
there  was  no  affidavit  of  a  verdict  for  the  plaintiff.  This  is  not  an 
application  for  the  costs  of  an  issue.  If  it  were,  the  court  would  not 
be  called  upon  to  order  costs  for  the  plaintiff  in  such  a  case,  unless 
the  master  had  refused  them. 

[Coleridge,  J.  How  is  the  master  to  know  whether  the  case  is 
within  section  128,  of  the  statute  9  &  10  Vict  c  95  ?  It  seems  by 
section  4,  of  the  statute  15  &  16  Vict  c.  54,  to  be  left  to  the  judge 
or  court  to  determine  it] 

The  court  will  not  assume  that  the  plaintiff  has  recovered  more 
than  405.  damages,  so  as  to  entitle  the  plaintiff  to  costs  under  the 
Btatute  of  Gloucester.  Thirdly,  the  section  in  question  gives  the 
party  the  power  of  applying  to  a  court  or  to  a  judge.  If  he  goes  to 
a  judge  he  has  exercised  his  option,  and  cannot  renew  his  motion 
before  the  court  This  motion  is  not  by  way  of  appeal  from  the 
judge's  decision. 
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fftrn  was  not  called  on  in  support  of  tbe  rule. 

< 

•  [Coleridge,  J.  •  I  should  have  been  quite  with  the  counsel  for  the 
defendant  as  to  the  first  and  third  points  if  I  had  thought  the  facts 
bore  them  out.  If  a  statute  gives  a  party  power  to  apply  to  a  judge 
or  the  court,  and  he  makes  his  election  to  take  the  judge's  opinion, 
he  must  abide  by  it,  or,  at  all  events,  he  can  only  make  an  applica- 
tion to  the  court  by  way  of  appeal.  So,  in  other  cases,  it  is  proper 
when  an  application  is  made  to  the  court  to  state,  if  the  fact  be  so, 
that  the  matter  has  been  previously  before  a  judge.  But  on  the  facts 
disclosed  in  the  affidavits,  I  must  take  this  to  be  a  different  applica- 
tion from  that  which  was  made  at  chambers,  and  I  treat  this  as  an 
original  application  under  the  county  court  'acts.  The  rule  calls  upon 
the  defendant  to  show  cause  why  the  plaintiff  should  not  be  allowed 
his  costs  of  this  action  pursuant  to  the  statute  in  that  case  made  and 
provided.  He  applies,  therefore,  for  his  costs  whatever  they  may  be. 
It  may  be  that  there  are  independent  issues,  and  that  the  plaintiff  has 
recovered  a  verdict  with  damages  on  some,  though  the  defendant  has 
had  a  verdict  on  others.  Or  it  may  be  that  one  issue  going  to  the 
whole  cause  of  action  has  been  found  for  the  defendant,  though 
other  issues  have  been  determined  in  favor  of  the  plaintiff;  in  which 
latter  case,  the  plaintiff  would  not  recover  any  damages,  but  he 
would  be  entitled  to  the  costs  of  the  issues  found  for  him,  though 
the  defendant  would  have  the  general  costs  of  the  action.  It  i^  con- 
tended, that  if  this  latter  be  the  true  state  of  things,  this  application 
is  not  necessary.  But  I  am  inclined  to  think  that  it  is,  or  may  be 
necessary,  and  if  it  may  be  necessary,  I  ought  not  to  discharge  this 
rule.  If  the  case  had  gone  before  the  master  for  taxation,  it  might 
have  been  objected  by  the  defendant  that  the  case  was  one  within 
the  county  court  acts,  depriving  the  plaintiff  of  costs,  and  the  master 
might  have  said  that  he  could  not  take  notice  that  the  plaintiff  resided 
more  than  twenty  miles  from  the  defendant,  that  the  case  primd  facie 
was  within  the  prohibition  of  those  acts,  and  that  he  had  no  power 
to  determine  that  it  was  not  within  them.  The  effect  of  the  recent 
statute  15  &  16  Vict.  c.  64,  s.  4,  may  be  to  drive  the  parties  to  apply 
to  a  judge  or  to  the  court  for  an  order  entitling  them  to  costs  in  such 
cases.  In  making  the  rule  absolute,  I  do  not  at  all  affect  what  has 
been  done  by  Baron  Alderson. 

Rule  absolute. 


vol.  xviii.  36 
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Holt  u.  Ely.1 

April  85, 1658. 

Principal  and  Agent  —  Money  intrusted  to  Agent  for  Special  Pur* 
pose  —  Payments  by  Agent  to  Creditor  of  Principal — Fraudulent 
Representations  by  Creditor. 

IL,  an  agent  intrusted  by  A.  B.,  his  principal,  with  funds  to  arrange  the  affairs  of  A.  B~ 
with  instructions  to  pay  certain  bills  accepted  by  C  D.,  having  been  induced  by  the  fraud 
and  false  representations  of  the  defendant,  to  pay  him  the  amount  of  two  bills,  which  the 
defendant  falsely  alleged  were  accepted  by  CD.:  — 


EM,  that  IL,  the  agent,  might  maintain  an  action  in  his  own  name,  to  recover  back  the 
money  so  paid. 

Action  for  money  payable  by  the  defendant  to  the  plaintiff  for 
money  received  by  the  defendant  for  the  use  of  the  plaintiff.  Plea, 
never  indebted.  This  case  came  on  for  trial  before  Lord  Camp- 
bell, C.  J.,  at  Guildhall,  at  the  sittings  after  last  Hilary  term,  when 
the  following  facts  were  proved.  The  plaintiff  Holt  (an  attorney) 
had  been  employed  by  a  Captain  Lane,  who  was  in  difficulties,  to 
arrange  his  affairs  with  his  creditors,  and  had  been  intrusted  with  a 
fund  for  that  purpose.  It  appeared  that  there  were  certain  bills  of 
exchange  outstanding  in  the  hands  of  various  holders,  some  of  them 
drawn  by  a  Captain  Coles  upon  and  accepted  by  Captain  Lane, 
and  others  drawn  by  Lane  upon  and  accepted  by  Coles;  the  name 
of  the  latter  having  been  used  in  both  sets  of  bills  for  the  accommoda- 
tion of  Lane.  Holt's  instructions  from  Captain  Lane  were,  that  he 
was  to  pay  Coles's  acceptances  in  full  out  of  the  fund  with  which  he 
was  intrusted ;  but  that  on  the  bills  which  were  accepted  by  Captain 
Lane,  he  was  only  to  pay  a  composition  of  45.  in  the  pound.  The 
defendant,  who  was  the  holder  of  two  bills  of  exchange  accepted  by 
Lane,  in  order  to  get  paid  in  full,  falsely  represented  to  Holt  that 
they  were  accepted  by  Coles,  and  by  this  false  representation  obtained 
from  Holt  thfe  money  for  which  this  action  was  brought.  At  the  close 
of  the  plaintiff's  case,  it  was  objected  for  the  defendant,  that  the 
action  ought  to  have  been  brought  in  Captain  Lane's  name,  and  that 
the  present  plaintiff  ought  to  be  nonsuited.  His  lordship  left  the 
case  to  the  jury,  who  found  that  the  amount  of  the  two  bills  was 
obtained  by  the  defendant  from  the  plaintiff  by  fraud  and  misrepre- 
sentation ;  whereupon  a  verdict  was  directed  to  be  entered  for  the 
plaintiff  for  306/.  13*.  4d.,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit  on  the  above  point  Mr.  Bramwell,  on  a  for- 
mer day,  having  obtained  a  rule  nisi  to  enter  a  nonsuit, 

E.  James  and  C.  W.  Wood)  now  showed  cause.    It  is  submitted 


1 1  Common  Law  Rep.  420;  1  £1.  &  BL  795.  Coram  Lord  Campbell,  C.  J.,  Wight* 
man,  J.,  and  Eble»  J. 
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that  Holt  may  maintain  this  action,  even  although  an  action  would 
also  lie  in  the  name  of  Captain  Lane.  Holt  was  an  attorney,  and 
was  intrusted  by  Captain  Lane  with  a  considerable  sum  of  money, 
out  of  which  fnnd  he  was  to  pay  certain  bills,  and  to  arrange  the 
affairs  of  Captain  Lane.  Holt  was  intrusted  with  this  fund,  and  he 
had  the  entire  control  over  it,  and  he  paid  the  amount,  for  which  this 
action  was  brought,  by  a  check  drawn  by  him,  and  which  was  paid 
by  Holt's  bankers.  Holt  was  imposed  upon  by  the  defendant,  and 
paid  this  money  on  the  fake  representation  of  the  defendant,  that 
the  two  bills  he  held  were  accepted  by  Captain  Coles. 

[Lord  Campbell,  C.  J.  You  may  assume  that  Ely  knew  that  Holt 
was  paying  this  money  under  a  misapprehension,  and  that  a  fraud 
was  practised  upon  Holt.] 

As  Holt's  instructions  from  Captain  Lane  were,  that  he  was  to  pay 
in  full  such  bills  only  as  were  accepted  by  Captain  Coles,  and  the  two 
bills,  the  amount  of  which  were  paid  to  the  defendant,  were  not  so 
accepted,  some  question  might,  perhaps,  arise  between  Captain  Lane 
and  Holt,  as  to  whether  Holt  could  charge  this  payment  against 
Captain  Lane. 

[Wightman,  J.  Could  Holt  debit  Captain  Lane's  account  with 
this  payment  ?] 

The  argument  on  the  other  side  was,  that  Captain  Lane  could  not 
sue  Holt  for  this  money,  because  Holt  had  acted  by  his  authority ; 
but  it  is  submitted  that  it  was  clearly  proved  that  Holt  had  only 
authority  to  pay  in  full  such  bills  as  were  accepted  by  Captain  Coles; 
these  bills  were  not  so  accepted ;  therefore,  it  may  well  be,  that  Lane 
could  hold  Holt  responsible  for  the  whole  of  this  money,  and  enforce 
payment  of  the  money  back  from  Holt,  as  he  paid  it  away  contrary 
to  his,  Captain  Lane's,  instructions.  That  is  a  strong  argument  to 
show  that  he,  Holt,  can  maintain  the  present  action.  A  fraud  has 
been  practised  upon  him,  and  he  is  entitled  to  be  placed  in  the  same 
position  as  he  would  have  been  in  if  no  fraud  had  been  practised 
upon  him  by  the  defendant. 

[Lord  Campbell,  C.  J.  Here  the  fraud  was  practised  personally 
upon  the  agent,  Holt] 

Lord  Mansfield's  judgment  in  Stevenson  v.  Mortimer,  2  Cowp.  806, 
is  strongly  in  point  to  show  that  the  present  action  is  maintainable. 
He  there  says,  "  Where  a  man  pays  money  by  his  agent,  which  ought 
not  to  have  been  paid,  either  the  agent  or  principal  may  bring  an 
action  to  recover  it  back.  The  agent  may,  from  the  authority  of  the 
principal ;  and  the  principal  may,  as  proving  it  to  have  been  paid  by 
his  agent"  Here  the  agent  had  the  entire  control  over  this  fund  out 
of  which  these  bills  were  paid ;  a  fraud  was  practised  upon  the  agent 
by  the  defendant,  and  it  is  submitted  that  the  present  action  in  the 
name  of  the  agent  is  clearly  maintainable.  [The  case  of  Oom  and 
others  v.  Bruce,  12  East,  22S,  and  Story  on  Agency,  page  3,  were 
also  cited.] 

Bramwell  and  Wordsworth^  contra.  It  must  be  admitted,  for  the 
purposes  of  the  argument,  that  the  money  for  which  this  action  is 
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brought  was  obtained  from  the  plaintiff  by  the  fraud  and  misrepre- 
sentation of  the  defendant  But  the  cases  which  have  been  cited  on 
the  other  side  are  not  in  point  here. 

[Lord  Campbell,  C.  J.  Lord  Mansfield's  decision  in  Stevenson  v. 
Mortimer  seems  to  apply  to  the  present  case.] 

The  question  here  is,  whether,  when  Holt  all  along  professed  to  act 
as  the  agent  for  Captain  Lane,  and  to  pay  this  money  on  his  account, 
he,  Holt,  can  maintain  this  action  in  his  own  name  ? 

[Lord  Campbell,  C.  J.  Is  there  no  difference  betwixt  a  bag  of 
specie  handed  over  and  payment  out  of  his  general  funds  ? 

Brle,  J.  Are  there  not  several  cases  in  which  either  the  bailor  or 
bailee  may  sue  ?  Suppose,  in  this  case,  that  Lane  had  delivered  to 
Holt  a  bag  of  money  to  be  delivered  to  Ely  in  satisfaction  of  Coles9 
acceptances,  and  a  fraud  practised  upon  Holt,  I  apprehend  that  either 
Holt  or  Lane  could  have  sued.] 

That  may  be  in  the  particular  case  put,  but  it  is  submitted  that  it  is 
not  so  in  the  case  of  a  general  payment 

[Erle,  J.  An  action  for'  money  had  and  received  lies  for  money 
which  has  come  wrongfully  into  the  hands  of  the  defendant ;  it  is  an 
action  governed  by  the  most  liberal  equity.] 

There  can  be  no  doubt  that  Holt  was  guilty  of  negligence,  and 
that  he  did  not  exercise  proper  caution  in  not  requiring  the  defendant 
to  produce  and  show  him  the  two  acceptances  in  question  before  he 
paid  the  money,  and  he  must  suffer  for  such  negligence. 

[Wig  htm  an,  J.  Suppose  that  Holt  bad  paid  these  bills  out  of  his 
own  money,  would  it  not  be  a  case  of  hardship  not  to  allow  him  to 
recover  it  back  in  this  action  ?] 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  I  think  that  Holt,  under  the  circumstances  of  this  case, 
may  well  maintain  this  action  for  the  amount  which  he  paid  to  the 
defendant,  he,  Holt,  having  been  induced  to  pay  the  money  by  the 
fraud  and  false  representation  of  the  defendant  I  am  also  of  opinion 
that  Holt  was  guilty  of  negligence,  and  that  he  could  not  have  set 
off  this  payment,  if  Lane  had  brought  an  action  against  him  to 
recover  the  amount  of  the  fund  with  which  he  had  been  intrusted. 
I  will  even  go  further  and  say,  that  as  it  is  clear  there  was  a  fraud 
practised  by  Ely,  the  defendant,  upon  Holt,  and  assuming  that  there 
was  a  general  authority  to  Holt  to  pay  money  on  Captain  Lane's 
account,  I  think  that  in  that  case  either  Captain  Lane  or  Holt  might 
maintain  this  action.  Where  a  man  pays  money  by  his  agent,  which 
ought  not  to  have  been  paid,  either  the  agent  or  the  principal  may  bring 
an  action  to  recover  it  back.  That  is  the  ground  of  the  decision  in 
Stevenson  v.  Mortimer.  That  principle  has  been  adopted  by  Mr.  Jus- 
tice Story  in  his  work  on  Principal  and  Agent ;  and  I  consider  it  a 
maxim  of  law,  that  where  a  fraud  has  been  practised  upon  a  person, 
that  he  should  be  replaced  in  the  same  position  as  he  was  before  such 
fraud  was  practised  upon  him.  I  think  this  case  comes  within  that 
principle,  and  that  this  rule  to  enter  a  nonsuit  should  therefore  be 
discharged. 
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Wig  htm  an,  J.  I  am  also  of  opinion  that  Holt  can  sue  Ely,  the 
defendant,  who  induced  him  by  a  fraud  .to  pay  him  this  money.  The 
evidence  as  to  Holt's  authority  from  Lane  to  pay  this  money  does 
not  seem  to  be  very  clear;  the  later  authority  was,  that  he,  Holt,  was 
not  to  pay  the  bills  drawn  by  Coles ;  but,  with  respect  to  such  bills 
as  were  accepted  by  Coles,  he  had  authority  to  pay  them  in  full.  It 
is  clear  that  Holt  was  guilty  of  negligence ;  he  ought  not  to  have 
paid  the  money  on  the  two  bills  held  by  the  defendant  until  he  had 
seen  what  the  bills  were,  and  that 'they  were  accepted  by  Captain 
Coles;  he  had  no  authority  to  pay  the  money  in  the  way  he  paid  it; 
therefore,  I  am  of  opinion,  that  there  was  in  strictness  no  evidence 
of  a  proper  authority  from  Captain  Lane  to  Holt  to  pay  this  money. 
I  also  think,  that  if  Holt  had  been  called  upon  by  Captain  Lane  to 
account  for  the  fund  with  which  he  had  been  intrusted,  that  he  could 
not  have  set  off  this  payment  I  agree  with  the  decision  of  Lord 
Mansfield  in  Stevenson  v.  Mortimer. 

Erle,  J.  I  think  that  Holt  paid  the  defendant  this  money  without 
the  authority  of  Lane ;  and  that  this  action  will  lie  in  Holt's  name 
to  recover  it  back.  I  think,  further,  that  even  if  Holt  had  authority 
to  pay  this  money,  he  might  still  have  maintained  this  action,  which 
is  an  action  for  money  had  and  received,  and  may  be  considered 
analogous  to  the  action  of  trover. 

Rule  discharged.  • 


Evans  and  others  v.  The  Lancashire  and  Yorkshire  Railway 

Company.1 

April  22, 1853. 

Lands  Clauses  Act  —  Compensation  —  Arbitration  —  Time  within 

which  Award  ought  to  be  made. 

Where  a  party  has  proceeded  to  hare  the  amount  of  his  claim  for  compensation  against  a 
railway  company  settled  by  arbitration,  in  accordance  with  the  provisions  of  the  Lands 
Clauses  Act,  the  arbitrator  is  bound  to  make  his  award  within  three  months  of  the  time 
when  the  matter  is  referrecLto  him  for  arbitration. 

Special  case.  An  action  had  been  brought  by  the  plaintiffs  against 
the  Lancashire  and  Yorkshire  Railway  Company  to  recover  3,0002. 
the  amount  of  compensation  awarded  to  them  for  injury  done  to 
certain  bleach  works. 

The  declaration  was  framed  on  the  award.  Amongst  other  pleas 
was  one :  That  the  award  was  not  made  within  thrpe  calendar  months 
after  the  appointment  of  the  arbitrator. 


il  Common  Law  Eep.  82 ;  22  Law  J.  Rep.  (n.  s.)  Q.  B.  254;  JEL&BL  754. 
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It  appeared  that  the  plaintifis  were  trustees  tinder  a  deed  of  assign- 
ment of  certain  bleach  works,  which  were  injuriously  affected  by  the 
works  of  the  railway  company ;  that  they  had  made  a  claim  for  com- 
pensation exceeding  502.  against  the  company,  which  was  disputed ; 
that  the  plaintiffs  had  signified  their  desire  to  have  the  question  of 
such  compensation  settled  by  arbitration,  in  accordance  with  the  pro- 
visions of  the  23d  section  of  the  Lands  Clauses  Act ;  and  that  they 
had,  in  accordance  with  the  provisions  of  the  25th  section  of  that 
statute,  appointed  a  Mr.  Fisher 'to  act  as  arbitrator  for  both  parties, 
the  railway  company  having  failed  to  appoint  an  arbitrator  on  their 
behalf.  Fisher  made  his  award,  awarding  compensation  to  the  plain- 
tiffs, but  not  within  three  months  after  the  time  at  which  he  was 
appointed.  At  the  trial  it  was  objected,  on  behalf  of  the  defendants, 
first,  that  the  case  did  not  come  within  the  68th  section  of  the  Lands 
Clauses  Act,  8  &  9  Vict  c.  18.  Secondly,  that  if  within  the  statute, 
the  award  was  not  made  within  three  months  after  the  appointment 
of  the  arbitrator,  as  required  by  s.  23  of  that  statute.  A  verdict 
was  found  for  the  plaintiffs  subject  to  a  special  case. 

Cowlings  for  the  plaintiffs.1  Assuming  that  the  68th  section  of  the 
Lands  Clauses  Act  is  applicable  to  this  case,  was  this  award  void  be- 
cause it  was  made  more  than  three  months  after  Fisher  was  appointed 
arbitrator  for  both  the  plaintiffs  and  the  defendants  ?  The  68th  section 
enacts,  "  That  if  any  party  shall  be  entitled  to  any  compensation  in 
respect  of  any  lands,  or  of  any  interest  therein,  which  shall  have 
been  taken  for  or  injuriously  affected  by  the  execution  of  the  works, 
&e. ;  and  if  such  party  desire  to  have  the  same  settled  by  arbitration, 
it  shall  be  lawful  for  him  to  give  notice  in  writing  to  the  promoters 
of  the  undertaking  of  such  his  desire,  stating  in  such  notice  the  nature 
of  the  interest  in  such  lands  in  respect  of  which  he  claims  compen- 
sation, and  the  amount  of  compensation,  &c. ;  and  unless  the  promo- 
ters of  the  undertaking  be  willing  to  pay  the  amount,  the  same  shall 
be  settled  by  arbitration  in  the  manner  herein  provided,  &c."  The 
same  section  gives  the  party  an  option  of  having  the  amount  of  com- 
pensation determined  by  a  jury. 

The  words,  "  in  the  manner  herein  provided,"  in  the  68th  section, 
refer  to  the  24th  and  25th  sections,  and  the  other  preceding  sections, 
but  not  to  the  23d.2 

[Wioetman,  J.  In  this  case  you  compelled  the  company  to  have 
the  amount  settled  by  arbitration ;  it  is  a  proceeding  in  invitos.] 

KnowleS)  for  the  defendants,  was  not  called  upon. 

.■■^ — ». ^ ^«»— ^— «— ^«— •» 

1  The  argument  of  counsel  on  the  first  point  is  not  given,  si  the  judgment  of  the 
courtproceeded  on  the  second  point 

*  The  23d  section  enacts,  "  unless  the  party  claiming  compensation  shall  as  aforesaid 
signify  his  desire  to  have  the  question  or  such  compensation  settled  bv  arbitration,  or 
iff  when  the  matter  shall  have  been  referred  to  arbitration,  the  arbitrators  or  their 
umpire  shall  for  three  months  have  failed  to  make  their  or  his  award,  or  if  no  final 
award  shall  be  made,  the  question  of  such  compensation  shall  be  settled  by  a  jury,  as 
thereinafter  provided. 
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Lord  Campbell,  C.  J.  The  provision  in  the  23d  section  of  the 
Lands  Clauses  Act,  as  to  the  time  within  which  the  arbitrator  must 
make  his  award,  is  a  very  important  one.  I  do  not  see  why  the 
words  in  the  68th  section,  "  settled  by  arbitration  in  the  manner  herein 
provided,"  do  not  apply  to  and  embrace  the  23d  section  as  well  as 
the  24th  and  the  25th  sections,  which  have  been  referred  to  by  Mr. 
Cowling.  The  legislature  intended  by  the  23d  section  to  compel  the 
arbitrator  to  decide  within  three  months  after  the  matter  should  have 
been  referred  to  him  for  arbitration.  If  the  party  chooses  to  put  in 
force  the  powers  of  the  act  as  to  arbitration,  he  must  take  them  cum 
mere.  The  plaintiffs  are  right  upon  the  first  point,  but  they  clearly 
fail  upon  the  second.    There  must  be  judgment  for  the  defendants. 

The  other  judges  concurred. 

Judgment  for  the  defendants. 


IS  THE  EXCHEQUER  CHAMBER. 
Boddington  v.  Castelli.1 

May  5,  1858. 

PoKcy  of  Insurance —  Sale  of  Goods  Insured — Assignment  of  Poli- 
cy —  Bankruptcy  of  Vendor  —  Action  to  recover  Average  Loss  — 
Set-off. 

Assumpsit  to  recover  an  avenge  loss  on  a  policy  of  insurance  on  goods  from  the  Havannah 
to  a  market  in  Europe,  at  60s.  per  cent  premium,  to  return  23s.  9tL  per  cent  if  the  risk 
ended  in  the  United  Kingdom,  and  less  if  at  other  places  in  the  north  of  Europe.  Pleas : 
first,  set-off;  secondly,  Dankruptcy  of  plaintiff  before  action..  Replication,  that  before 
plaintiff  became  bankrupt  he  sold  the  goods  and  transferred  the  policy,  and  the  right  and 
interest  of  plaintiff  to  recover  for  the  loss  of  the  goods,  to  E.,  and  delivered  the  policy  to 
him.  Rejoinder,  that  the  cargo  was  delivered  and  the  risk  thereon  ended  in  England 
before  the  bankruptcy  of  plaintiff;  and  that  the  right  to  have  a  return  of  premium  was 
not  transferred  from  plaintiff  before  his  bankruptcy.    On  demurrer :  — 

Hdd,  affirming  the  judgment  of  the  Queen's  Bench, 

First,  that  the  plea  of  set-off  was  inadmissible. 

Secondly,  that  the  two  causes  of  action  being  separate  and  totally  distinct  from  each  other, 
though  arising  upon  the  same  instrument,  plaintiff  was  entitled  to  sue  for  average  loss  as 
trustee  for  his  vendee,  that  being  a  cause  of  action  in  which  he  had  no  beneficial  interest 
at  the  time  of  his  bankruptcy. 

Semble,  by  Pollock,  C.  Bn  that  the  fact  of  the  bankrupt  continuing  to  have  a  very  small 
beneficial  interest  in  a  contract  assigned  before  his  bankruptcy,  would  not  defeat  the  right 
of  the  assignee  of  the  contract  to  sue  in  his  name. 

Judgment  having  been  given  in  the  Queen's  Bench  for  the  plain* 
tiff  below,  on  demurrer  upon  the  fourth  and  sixth  pleas,  see  1  EL  & 
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Bl.  66 ;  s.  c.  16  Eng.  Rep.  127,  notice  and  grounds  of  error  were  deli- 
vered by  the  defendant  below,  under  the  Common  Law  Procedure 
Act,  1852 ;  and  in  order  to  complete  the  record  for  the  argument  in 
the  court  of  error,  it  was  agreed  that  the  defendant  should  strike  out 
the  other  pleas  and  that  the  plaintiff  should  be  at  liberty  to  sign 
judgment  by  confession  for  91.  3s.  8cL,  the  damages  claimed  in  the 
action.  The  following  were  the  grounds  of  error:  — w First,  that 
such  an  interest  in  the  contract  made  by  the  policy  of  insurance 
passed  to  the  assignees  of  the  defendant  in  error,  on  his  bankruptcy, 
as  to  preclude  the  defendant  in  error  from  maintaining  an  action 
upon  that  policy.  Secondly,  that  the  stipulation  for  a  return  of  a 
portion  of  the  premium  in  certain  cases  cannot  be  severed  from  the 
other  stipulations  contained  in  the  policy,  and  treated  as  a  separate 
contract  Thirdly,  that  the  proper  mode  of  enforcing  that  stipula- 
tion would  be  by  an  action  on  the  express  contract  in  the  policy  con- 
tained, and  not  by  an  action  for  money  had  and  received.  The  case 
was  argued  on  the  29th  and  30th  April,  before  Jervis,  C.  J.,  Pollock, 
C.  B.,  Parke,  B.,  Cresswell.  J.,  Piatt,  B.,  Williams,  J.,  and  Martin,  B., 
by 

Bramwell,  (with  him  was  J.  Wilde,)  for  the  plaintiff  in  error,  (the 
defendant  below.)  The  contract  in  the  policy  of  insurance  is  one 
entire  contract,  and  cannot  be  split  so  as  to  render  the  defendant 
below  subject  to  two  actions,  one  by  the  purchaser,  and  another  by 
the  assignees  of  the  bankrupt  seller.  By  the  bankrupt  laws,  all  the 
right  of  the  bankrupt  vests  in  his  assignees,  with  this  qualification) 
(though  the  statute  says  nothing  about  beneficial  interest,)  that  he 
must  have  not  only  a  legal,  but  a  beneficial  interest"  also  in  the  con- 
tract ;  Carpenter  v.  Fowler,  3  B.  &  P.  40 ;  and  if  he  have  any  bene- 
ficial interest  in  the  contract  before  his  bankruptcy,  it  passes  to  his 
assignees. 

[Pollock,  C.  B.  Why  are  the  assignees  to  be  made  trustees,  and 
entitled  to  sue  on  the  whole  contract,  because  they  have  an  interest 
in  a  small  portion  of  it  ?  As  to  not  splitting  a  contract,  Willis  v. 
Freeman,  6  East,  656,  is  a  case  in  which,  the  bankrupt  having  parted 
with  a  bill  of  exchange  for  a  portion  of  its  value,  the  indorsee  was 
held  entitled  to  sue  for  the  balance ;  and  it  follows  that  the  assignees 
could  sue  for  the  remainder.  He  also  referred  to  Winch  v.  Keeley,  1  T* 
R  619.) 

Willis  v.  Freeman,  proceeded  on  a  principle  which  is  not  applica- 
ble to  this  case.  If  a  bill  of  exchange  is  accepted  for  more  than  the 
value  received,  the  whole  is  accommodation;  and  the  court  said, 
(p.  661,])  the  assignees  had  no  right  to  the  bill  in  opposition  to  the 
plaintiff,  nor  any  right  to  sue  upon  it  for  the  888/.  16s.  8<£  [He  also 
cited  Johnson  v.  Kennion,  2  Wils.  262,  and  Reid  v.  Furnival,  1  Cr. 
&M.528.] 

[Parke,  B.  In  Willis  v.  Freeman,  so  far  as  the  bill  was  an  accom- 
modation bill,  the  court  said  the  plaintiff  might  recover :  that  was  not 
dividing  a  right  of  action  as  to  the  balance.  The  court  also  said 
that  the  assignees  of  the  bankrupt  had  no  right  to  sue  upon  the  bilL 
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Platt,  B.  Two  persons  may  sometimes  sue  upon  tbe  same  deed ; 
in  the  case  of  a  lease  containing  covenants  by  the  lessor  in  gross,  and 
also  covenants  running  with  the  land,  if  the  lease  is  assigned,  the 
Assigns  may  sue  on  those  covenants  which  do  not  pass  to  the  rever- 
sioner. 

Jervi8,  C.  J.  Suppose  a  man,  in  consideration  of  1,000/.,  enters 
into  an  agreement  by  one  and  the  same  instrument  to  marry  a  wo- 
man, and  in  the  meantime  to  allow  her  1/.  a  week,  and  she  becomes 
bankrupt,  the  assignees  could  sue  on  the  one  promise,  though  not  on 
the  other.] 

The  right  in  the  former  promise  could  not  pass  to  the  assignees. 

[Pollock,  C.  B.  Nothing  passes  to  the  assignees  but  what  is 
divisible  among  the  creditors  of  the  bankrupt] 

Suppose  a  covenant  to  pay  1,000/.  to  A.,  and  he  assigns  999/.  and 
becomes  bankrupt,  the  bankrupt's  assignees  would  sue  on  the  covenant. 

[Parke,  B.  If  the  contract  is  joint,  it  cannot  be  separated,  so 
that  half  should  go  to  one  and  half  to  the  other.  In  Beckham  v. 
Drake,  2.  H.  L.  C.  579 ;  13  Jur.  921,  where  there  was  one  entire 
penalty  for  the  breach  of  the  agreement,  it  was  held  that  the  right 
of  action  passed  to  the  assignees. 

Williams,  J.,  referred  to  Wetherell  v.  Julius^  14  Jur.  700.] 

In  this  case  there  is  only  one  promise. 

[Jervis,  C.  J.     There  is  one  chose  in  action  with  two  incidents.] 

Suppose  the  ship  had  foundered  in  the  Atlantic,  the  assignees  would 
sue  as  trustees  for  the  purchaser  of  the  cargo. 

[Cresswell,  J.  There  are  two  contracts  in  another  point  of  view ; 
first,  an  insurance  of  a  certain  voyage  for  a  certain  premium ;  secondly, 
if  the  voyage  ended  at  a  certain  place,  the  underwriter  was  to  repay 
so  much.] 

The  action  to  recover  back  the  difference  would  be  an  action  on  the 
policy.  Ke  liner  v.  Le  Mesurier,  4  East,  396 ;  Aguilar  v.  Rodgers,  7 
T.  R.  421.  If  there  had  been  no  loss,  the  only  right  of  action  would 
have  been  in  the  assignees  for  a  return  of  part  of  the  premium ;  but 
that  would  not  be  an  actidh  for  money  had  and  received,  because  the 
law  does  not  imply  a  promise  where  there  is  an  express  promise. 

[Martin,  B.  When  a  contract  ends  in  a  debt,  the  law  implies  a 
promise  to  pay  it. 

Cresswell,  J.  If  the  risk  never  attaches,  the  action  is  dehors  the 
policy. 

Parke,  B.  This  claim  to  a  return  of  premium  arises  upon  a  stipu- 
lation to  that  effect  in  the  policy  itself. 

Williams,  J.  Suppose  there  was  no  bankruptcy  and  a  partial 
loss,  and  the  assured  recovered  it,  could  he  bring  a  second  action  for 
a  return  of  the  premium  on  the  same  contract  ?] 

He  might  do  so,  because  a  party  is  not  bound  to  declare  upon  both 
breaches  in  one  declaration.  In  the  case  of  a  covenant  to  pay  rent 
and  to  repair,  two  actions  are  maintainable ;  though  the  court  might 
exercise  its  equitable  jurisdiction  to  consolidate  the  actions.  Further, 
there  was  no  failure  of  consideration. 

[Cresswell,  J.    As  tbe  whole  voyage  insured  was  not  performed, 


?• 
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there  was  pro  tanto  a  failure  of  consideration.  It  is  not  correct  to  say 
that  the  law  raises  a  promise  to  pay  in  this  case,  because  there  is  an 
absolute  contract  to  return  the  premium.] 

The  rejoinder  is  good.  Suppose  the  policy  had  been  contained  in 
a  deed,  who  would  be  entitled  to  the  possession  of  the  deed? 

[Pollock,  C.  B.  If  the  deed  had  been  previously  handed  over  to 
the  purchaser  of  the  cargo,  could  the  assignees  have  recovered  it  out 
of  his  possession  ?] 

Notwithstanding  the  allegation  of  a  transfer  of  the  instrument,  the 
right  in  the  contract  remained  in  the  bankrupt  Gibson  v.  Overbury^ 
7  M.  &  W.  655. 

[Jbrvis,  C.  J.  It  is  not  professed  that  all  the  right  in  the  policy 
passed  to  the  purchaser.] 

Suppose  the  policy  was  contained  in  a  deed,  and  the  assignees 
sued  for  a  return  of  the  premium,  would  they  make  profert,  or  be 
excused  from  doing  so  ?  The  contract,  not  the  cause  of  action,  is  to 
be  looked  at.  The  cargo  was  sold  by  the  bankrupt  with  a  contin- 
gent right  on  the  policy ;  that  was  an  assignment,  not  of  a  cause  of 
action,  but  of  a  contract  on  which  possibly  there  might  be  a  cause 
of  action. 

[Cress well,  J.  Suppose  a  policy  on  different  goods  at  different 
rates,  and  the  goods  were  sold  to  different  persons,  and  so  much 
interest  in  the  policy  as  related  to  the  goods  was  assigned  to  the  pur- 
chasers, are  they  one  or  several  contracts  ?] 

That  would  be  all  one  contract. 

[Parke,  B.  Suppose  nine  tenths  of  the  cargo  are  sold,  with  the 
benefit  of  the  policy,  and  the  remainder  is  in  the  bankrupt,  who  is  to 
sue  for  the  loss  of  part? 

Cresswell,  J.     Might  not  the  right  of  action  be  divided  ?] 

As  to  the  plea  of  set-off,  in  Thomson  v.  Redman,  11  M.  &  W.  487, 
the  court  set  aside  a  judgment  which  had  been  signed,  on  the  ground 
that  the  plea  was  not  issuable,  but  it  is  not  reported  as  having  been 
argued  on  demurrer. 

[Cresswell,  J.  There  the  plea  of  set-bff  was  for  a  total  loss  on  a 
policy  on  freight 

Martin,  B.  I  have  a  strong  impression  that  the  plea  was  aban- 
doned.} 

It  must  be  admitted  that  the  general  opinion  of  the  profession  is 
against  the  sufficiency  of  this  plea. 

April  30.  Watson,  (with  him  was  JI  C.  Heath),  contrk  The  right 
of  action  against  the  defendant  for  a  partial  loss,  and  the  right  to 
recover  part  of  the  premium,  are  two  separate  causes  of  action,  and 
the  first  does  not  vest  in  the  assignees.  The  question  turns  upon  the 
words  of  the  Bankrupt  Act,  sect  141  of  stat  12  &  13  Vict  c.  106, 
which  are  nearly  the  same  as  in  sect  64  of  stat  6  Geo.  4,  c.  16,  except 
that  the  necessity  of  a  deed  of  assignment  is  taken  away.  The  prin- 
cipal object  of  the  policy  is  the  indemnity  of  the  owner  of  the  goods, 
though  on  the  same  paper  there  is  a  contract  for  a  return  of  premium 
in  a  certain  event    Suppose  a  demise  of  two  ships,  before  bankruptcy, 
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by  the  same  instrument,  one  Bold  with  freight,  would  the  right  to  sue 
for  freight  earned  by  the  sold  ship  vest  in  the  assignees  ? 

[Cress well,  J.  Suppose  the  freight  of  the  second  ship,  not  trans- 
ferred, was  paid  before  the  bankruptcy  ? 

Parke,  B.     Then  there  would  be  no  interest  in  the  assignees.] 

Suppose  the  demise  of  one  ship  contained  a  contract  by  the  lessee 
to  repair  her,  the  freight  belongs  to  the  assignees,  but  the  assignees 
could  not  sue  for  the  nonrepair  of  the  ship ;  that  action  would  be 
brought  by  the  bankrupt  as  trustee  for  the  lessee. 

[Martin,  B.  Suppose  the  cargo  was  sold,  and  the  destination  of 
the  ship  was  changed  during  the  voyage  ?] 

If  the  defendant  paid  the  short  premium  to  the  assignees,  who 
would  sue  for  the  average  loss  ?  The  assignees  would  then  have  no 
interest 

[Parke,  B.  The  right  to  sue  depends  on  the  state  of  things  at  the 
time  of  the  bankruptcy,  when  the  title  of  the  assignees  accrues ;  and 
their  title  is  not  fluctuating.  A  right  of  action  in  the  bankrupt  at 
the  time  of  the  bankruptcy  passes  to  his  assignees,  and  cannot  be 
taken  out  of  them.  In  Carvalho  v.  JBum,  4  B.  &  Ad.  381,  it  is  said, 
(p.  393,)  "  If  at  the  time  of  the  act  of  bankruptcy  the  bankrupt  pos- 
sessed a  possibility  of  interest  from  which  a  benefit  to  his  creditors 
might  result,  if  he  had  the  legal  interest  in  any  property,  and  it  was 
uncertain  whether  he  would  hold  any  part  of  that  property,  or  if  any, 
what  part,  as  a  trustee  for  others,  the  whole  would  pass  by  the  assign- 
ment ;  it  could  not  remain  in  the  bankrupt,  subject  to  be  transferred 
on  a  future  contingency ;  and  if  it  did  pass  to  the  assignees,  it  could 
not  be  divested  out  of  them,  in  whole  or  in  part,  by  the  happening  of 
events  subsequent  to  the  act  of  bankruptcy,  which  might  make  them 
hold  the  whole,  or  some  specific  part,  as  trustees  merely,  for  there  is 
no  provision  in  the  statute  which  takes  a  right  out  of  the  assignees 
which  has  once  been  vested  in  them."  And  that  dictum  is  affirmed 
in  the  judgment  of  the  Court  of  Exchequer  Chamber  in  Burn  v.  Car- 
valho,  1  Ad.  &  EL  883,  895.] 

In  that  case  the  question  was  as  to  property,  not  as  to  the  cause  of 
action,  and  the  entire  property  vested  in  the  assignees,  not  as  trustees 
in  respect  of  any  part 

[Platt,  B.  I  do  not  see  how  the  the  assignees  of  a  bankrupt  can 
be  trustees  of  any  other  person  except  the  creditors.] 

There  are  two  separate  and  distinct  undertakings  in  the  policy, 
upon  which  two  actions  may  be  maintained.  Where  there  are  two 
separate  and  distinct  causes  of  action  arising  out  of  one  contract,  and 
one  of  them  has  been  transferred,  it  does  not  follow,  because  one 
passes  to  the  assignees,  that  the  other  passes  also.  In  UArnay  v.  Ches* 
neau,  13  M.  &  W.  796,  there  was  a  single  debt  If  there  had  been 
no  sale  of  goods,  the  assignees  might  have  maintained  two  actions ; 
and  a  judgment  and  recovery  in  one  would  be  no  bar  to  the  main-  . 
tenance  of  the  other.  If  the  action  can  only  be  maintained  by  the 
assignees,  the  claims  of  persons  who  have  advanced  large  sums  of 
money  on  shipping  documents  and  policies  of  insurance,  by  way  of 
pledge  or  purchase,  will  be  liable  to  be  defeated  by  a  set-off  of  un- 
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paid  premiums.     The  short  premium  passes  to  the  assignees  under 
the  word  «  debts,"  in  sect.  141  of  stat  12  &  13  Vict  c.  106. 

[Jervis,  C.  J.  Suppose  the  cargo  had  not  been  sold,  under  what 
words  would  the  assignees  have  sued  ?] 

The  property  arising  out  of  a  contract  vests  in  the  assignees, 
Beckham  v.  Drake,  2  H.  L.  C.  579 ;  13  Jur.  921.  Suppose  an  average 
loss  before  the  end  of  the  voyage,  and  a  great  expense  is  incurred  in 
order  to  save  the  cargo,  and  in  forwarding  the  goods  to  their  destina- 
tion, a  right  of  action  for  such  expense  accrues  immediately,  and  long 
before  a  right  to  a  return  of  part  of  the  premium  is  determined ;  which 
shows  that  the  two  are  separate  and  distinct  causes  of  action. 

[Platt,  B.  Suppose  the  return  of  premium  was  not  payable  until 
twelve  months  after  the  return  of  the  vessel,  an  action  for  a  partial 
loss  might  be  brought  within  that  time. 

Williams,  J.  Suppose  a  man  has  an  annuity,  and  assigns  two  half- 
years  of  it,  and  two  half-years  more  become  due,  and  he  then  becomes 
bankrupt?} 

The  assignee  of  the  grantee  would  sue  for  the  first  two  half-years, 
in  which  his  assignees  would  have  no  interest,  and  his  assignees 
would  sue  for  the  two  half-years  not  assigned.] 

[Parke,  B.,  referred  to  Forster  v.  Wilson,  12  M.  &  W.  191,  204. 

Pollock,  C.  B.  Suppose  a  landlord  assign  premises  subject  to  a 
tenancy  from  year  to  year,  a  year's  rent  being  due,  and  when  another 
year's  rent  has  become  due  he  becomes  bankrupt  ?] 

The  year's  rent  due  before  the  assignment  would  not  be  a  "  debt 
due  "  to  him  within  sect  141.  If  there  had  been  no  assignment,  the 
assignees  might  have  brought  two  actions,  subject  to  the  equitable 
jurisdiction  of  the  court  to  consolidate  them*  Again :  the  Statute  of 
Limitations  might  be  a  bar  to  the  action  for  average  loss,  but  not  to 
the  action  for  a  return  of  part  of  the  premium.  There  may  be  diffe- 
rent causes  of  action  arising  out  of  the  same  contract.  In  Scott  v. 
Surmany  Willes,  400,  402,  which  was  the  first  case  on  this  branch 
of  the  law,  Willes,  C.  J.,  said,  "  My  notion  is, ... .  that- nothing  vests 
in  the  assignees,  even  at  law,  but  such  real  and  personal  estate  of  the 
bankrupt  in  which  he  had  the  equitable  as  well  as  the  legal  interest, 
and  which  is  to  be  applied  for  the  payment  of  the  bankrupt's  debts." 
In  Carpenter  v.  Marnell,  3  B.  &  P.  40,  41,  Lord  Alvanley  said,  "If, 
indeed,  they  had  possessed  the  most  remote  possibility  of  interest,  or 
if  they  could  state  any  thing  from  which  a  benefit  to  the  creditors 
would  result,  I  should  hold  that  the  action  might  be  maintained." 
But  that  was  only  an  obiter  dictum. 

[Parke,  B.  Here  both  causes  of  action  accrued  before  the  bank* 
ruptcy.] 

It  is  assumed  that  the  assignees  will  and  can  recover  as  trustees 
for  the  purchaser  of  the  cargo,  but  they  are  liable  to  be  defeated  by  a 
plea  of  mutual  credit,  and  so  their  trusteeship  will  not  avail  the  pur- 
chaser, who  bought  on  the  faith  of  the  policy,  as  well  as  on  the  secu- 
rity of  the  cargo. 

[Cress well,  J.  The  answer  dn  the  other  side  would  be,  that  the 
purchaser  took  a  transfer  of  the  contract,  subject  to  the  defendant's 
right  of  set-off  against  the  vendor.] 
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In  Wright  v.  Fairfield,  2  B.  &  Ad.  727,  731,  732,  Lord  Tenterden 
said,  "  It  appears  to  me  that  the  object  of  the  act  6  Geo.  4,  c.  16,  was 
to  give  the  assignees,  for  the  advantage  of  the  creditors,  every  bene- 
ficial matter  belonging  to  the  bankrupt's  estate."  In  Parnham  v. 
Hurst,  8  M.  &  W.  743,  750,  Rolfe,  B.,  said,  « I  very  much  doubt 
whether  the  authorities  ever  meant  to  lay  down,  that  because  by  pos- 
sibility the  husband,  becoming  bankrupt,  might  have  an  equitable 
interest,  under  some  remote  contingency,  in  the  fund  recovered,  his 
assignees  are  to  have  a  right  of  suit.  What  is  meant  by  those  cases, 
I  think,  is,  that  if  any  thing  remain  in  the  bankrupt,  any  right  in  the 
thing  itself  to  be  recovered,  then  his  assignees  have  all  the  right  he  has 
to  sue ;  not  that  the  assignees  have  a  right  to  sue  because  possibly, 
under  the  construction  of  the  trust,  when  recovered,  he  may  have 
some  remote  interest" 

[  Williams,  J.  In  the  case  of  a  chose  in  action,  the  thing  to  be 
recovered  is  the  result  of  the  action.] 

Here  the  action  is  only  for  indemnity ;  the  thing  to  be  recovered 
is  the  average  loss.  And  this  action  does  not' take  away  the  right  of 
the  assignees  to  recover  the  short  premium,  either  in  an  action  on  a 
contract  evidenced  by  the  policy,  or  in  an  action  for  money  had  and 
received.  In  the  case  suggested  of  damage  to  the  cargo  insured,  part 
of  which  had  been  sold,  a  separate  action  could  not  be  brought  for 
the  damage  done  to  the  part  sold,  because  the  damage  to  the  whole 
cargo  is  one  cause  of  action.  [He  cited  Dunn  v.  Murray,  4  Man.  & 
R.  571.] 

[Martin,  B.,  referred  to  In  re  Grimbly  v.  Aykroyd,  1  Exch.  479; 
12  Jur.  557,  upon  sect.  63  of  stat.  9  &  10  Vict.  c.  95. 

Pollock,  C.  B.  In  deciding  that  case  there  was  a  strong  desire 
in  the  court  not  to  allow  a  multiplicity  of  actions,  and  the  decision 
seemed  to  me  to  be  justified  by  the  words  of  the  statute.  The  items 
of  a  tradesman's  bill  make  up  one  debt,  somewhat  in  the  same  way 
as  a  tenancy  from  year  to  year,  if  it  continues,  may  at  the  end  of  it 
be  treated  as  a  term  for  years.] 

The  rejoinder  does  not  traverse  the  allegation  of  the  transfer  of  the 
policy,  nor  is  there  an  allegation  that  the  assignees  claimed  a  return 
of  premium.  As  to  the  plea  of  set-off,  this  is  a  claim  for  a  partial 
loss.  Suppose  a  case  of  mutual  credit,  which  countervailed  the 
amount  of  the  return  of  premium,  the  assignees  would  have  no  right 
of  action  at  all. 

r  Cbesswell,  J.  Suppose  the  assignees  sued,  and  the  set-off  redu- 
ced the  amount  recovered  to  a  small  sum,  who  would  be  entitled  in 
equity  to  have  it? 

Jervis,  C.  J.    We  will  not  trouble  you  further  upon  that  point]  m 

As  to  the  rejoinder,  the  replication  alleges  that  the  contract  was 
transferred.  Gibson  v.  Overbury,  7  M.  &  W.  555,  was  the  case  of  a 
pledge  without  notice,  not  a  transfer  of  the  document;  it  would  have 
been  void  because  without  notice.  After  the  sale  of  the  cargo,  it  was 
quite  accidental  that  the  voyage  ended  at  Bristol.  If  the  purchasers 
of  the  cargo  had  sent  the  ship  to  Copenhagen,  there  would  have  been 
no  return  of  premium* 

vol.  xviii.  87 
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X  Wilde,  (in  the  absence  of  Bramwell)  in  reply.  The  replication 
was  intended  to  point  out  that  the  right  to  recover  loss  or  damages 
only  is  transferred,  and  that  is  the  interpretation  given  to  the  replica- 
tion by  the  special  demurrer.  The  rejoinder  shows  that  some  right 
on  the  policy  remains  in  the  plaintiff.  /The  defendant  could  not  take 
issue  on  the  replication  that  all  right  under  the  policy  was  not  assign- 
ed. The  real  question  is,  whether  under  the  statutory  assignment 
all  causes  of  action  m  pass  to  the  assignees,  or  the  contract  passes. 
This  is  an  entire  contract,  with  two  causes  of  action ;  and  where 
several  causes  of  action  arise  on  such  a  contract,  the  declaration  in 
each  action  must  be  on  the  whole  contract  The  contract  having 
passed  to  the  assignees,  they  will  sue  as  trustees  for  the  purchaser  in 
respect  of  that  part  of  the  contract  in  which  he  is  interested. 

[Pollock,  C.  B.  In  that  case  he  will  not  have  the  control  of  the 
suit] 

•    But  can  two  persons  at  the  same  time  have  a  right  to  sue  upon 
one  entire  contract  ? 

[Williams,  J.  Suppose  a  covenant  to  repair  a  house,  and  a  barn, 
and  of  breach  of  covenant  as  to  the  house,  and  then  an  assignment 
of  the  reversion  in  the  house,  and  then  a  breach  of  covenant  as  to  the 
barn,  there  would  be  two  actions,  one  by  the  original  covenantee,  the 
other  by  the  assignee  of  the  reversion. 

Martin,  B.  Here  the  payment  of  the  premium  is  the  entire  con- 
sideration for  the  performance  of  two  things.] 

Then  why  should  nqt  there  be  two  actions  on  a  bill  of  exchange  ? 

[Crssswell,  J.  A  bill  of  exchange  is  entire  as  to  bargain,  but  not 
entire  as  to  performance.  This  contract  is  not  entire  in  the  sense  of 
one  entire  performance. 

Williams,  J.  Suppose  the  seller,  instead  of  becoming  bankrupt, 
bad  died,  might  not  his  executors  have  brought  two  actions  ?J 

If  two  breaches  had  occurred  before  the  action,  it  is  doubtful  whe- 
ther they  or  the  seller  himself  could. 

[Parke,  B.  They  might,  subject  to  an  application  to  the  court  to 
restrain  the  bringing  of  two  actions  on  account  of  the  vexation.] 

An  action  cannot  be  brought  in  two  different  rights  by  two  different 
persons  on  the  same  entire  contract 

[Jervis,  C.  J.  The  right  to  have  a  return  of  premium  vests  in  the 
assignees  of  the  bankrupt  by  the  statute,  and  consequently  the  right 
to  sue  for  the  same.] 

Wright  v.  Fairfield,  2  B.  &c  Ad.  727,  decided  that  a  right  to  sue 
for  unliquidated  damages  passed  to  the  assignees  with  the  contract 
In  Par  nit  am  v.  Hurst,  8  M.  &  W.  743,  there  was  no  actual  benefit  in 
the  bankrupt  at  the  time  of  the  bankruptcy. 

Our.  ado.  vnlt. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court    We  are  of 
opinion  that  the  judgment  of  the  Court  of  Queen's  Bench  in  this  case 
should  be  affirmed. 
The  question  of  set-off  was  disposed  of  during  the  argument 
The  other  question  arises  thus :  —  There  is  a  policy  of  insurance 
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made  with  the  plaintiff  on  goods  from  the  Havannah  to  a  market  in 
Europe,  at  60*.  per  cent  premium,  to  return  23*.  9rf.j>er  cent.,  if  the  risk 
ended  in  the  United  Kingdom,  and  less  if  at  other  {daces  in  the  north 
of  Europe.  The  plaintiff  sold  the  goods  whilst  at  sea,  and  transferred 
the  policy,  and  the  right  and  interest  of  the  plaintiff  to  recover  for  the 
loss  of  the  goods,  to  Messrs.  Fuidge,  and  delivered  the  policy  to  them. 
An  average  loss  on  the  goods  happened,  the  cargo  was  delivered,  and 
the  risk  thereon  ended  in  England.  The  plaintiff  thereupon  became 
entitled,  by  virtue  of  the  stipulation  in  the  policy,  to  a  return  of  pre- 
mium. He  then  became  a  bankrupt,  and  the  question  is,  whether  he 
can  sue  after  his  bankruptcy,  in  his  own  name,  for  the  average  loss. 

It  is  contended  for  the  defendant  that  he  cannot,  because  the  right 
to  sue  for  a  return  of  premium  is  transferred  to  the  assignees,  (as  it 
unquestionably  is,)  and  that  right  arises  out  of  the  contract  in  the 
policy  itself,  and  is  distinguishable  .on  that  ground  from  a  claim 
of  return  of  premium  for  short  interest,  or  where  th$  policy  is  void ; 
and  there  is  certainly  that  difference. 

Then  it  is  contended,  that,  both  causes  of  action  arising  out  of  the 
same  contract,  the  assignees  have  a  direct  interest,  for  the  benefit  of 
the  estate,  in  the  contract  itself,  and  that  the  whole  contract,  with  the 
existing  causes  of  action  upon  it,  is  transferred  to  the  assignees,  or, 
at  all  events,  that  the  bankrupt  alone  cannot  sue  for  the  breach  of  part 
of  it — the  non-payment  of  the  average  loss.  We  think  this  reason- 
ing is  incorrect  If  there  had  been  a  contract  on  which  one  action 
only  could  have  been  brought  for  both  causes  of  action  —  as,  for 
instance,  if  it  had  been  a  bond  or  an  agreement,  with  a  penalty 
to  secure  the  payment  of  the  average  loss  and  the  return  of  pre- 
mium —  the  argument  would  have  been  well  founded.  This  point 
was  decided  in  the  House  of  Lords  in  the  case  of  Beckham  v.  Drake, 
2  H.  L.  C.  579 ;  13  Jur.  921 ;  as  the  penalty  could  not  be  divided, 
and  the  bankrupt  had  an  interest  in  the  penalty,  to  secure  that  which 
was  a  part  of  the  bankrupt's  personal  estate,  and  consequently  passed 
to  the  assignees,  the  bankrupt  could  not  sue  for  it — certainly  not 
alone ;  and  there  would  be  a  good  answer  to  an  action  by  him. 

But  this  is  a  case  in  which  there  are  two  separate  causes  of  action, 
totally  distinct  from  each  other,  though  arising  upon  the  same  instru- 
ment, and  an  action  may  be  brought  on  each  of  them.  It  is  similar, 
as  my  brother  Williams  observed,  to  a  case  where  there  is  a  covenant 
to  pay  an  annuity  or  a  certain  sum  every  year.  A  separate  action 
may  be  brought  for  each  year's  annuity  in  arrear.  There  is  no  objec- 
tion in  point  of  law  to  these  several  actions,  though  the  court  may, 
in  the  exercise  of  its  equitable  jurisdiction,  consolidate  the  actions  in 
order  to  prevent  vexatious  expense. 

The  first  cause  of  action  in  this  case  was  for  average  loss.  In  this 
action  the  bankrupt  had  not  the  least  beneficial  interest ;  therefore  no 
part  of  that  cause  of  action  passed  to  the  assignees ;  and  there  is  no 
reason  whatever  to  prevent  the  bankrupt  suing  as  a  trustee  for  his 
vendees,  to  recover  all  that  can  be  recovered. 

Pollock,  G.  B.    I  entirely  concur  in  the  judgment,  and  in  the 
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reasons  given  for  it ;  bat  I  wish  it  to  be  understood  that  I  should  not 
Jiave  been  prepared  to  accede  to  the  decision  of  this  court  if  it  had 
been  founded  on  the  position,  that  where  a  trader  assigns  an  entire 
contract,  and  afterwards  becomes  bankrupt,  his  assignees  are  entitled 
to  sue,  if  at  the  time  of  the  bankruptcy  some  slight  amount  of  inte- 
rest remained  to  the  trader.  The  case  of  Beckham  v.  Drake,  2  H.  L. 
C.  579;  13  Jur.  921,  decided,  that  as  against  the  bankrupt  the  assignees 
are  entitled  to  sue  upon  such  a  contract ;  but  I  am  not  prepared  to 
hold,  that  where  there  is  any  possibility  of  interest,  however  small, 
in  the  trader,  the  right  of  the  assignee  of  the  contract  to  sue  in  the 
name  of  the  bankrupt  is  defeated  by  his  bankruptcy. 


Judgment  affirmed. 
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The  West  London  Railway  Company  v.  The  London  and  North- 
Western  Railway  Company.1 

Jane  5, 1851. 

Railways  —  Lease  of  other  Roads —  Contract  to  work  a  Railway 

— Passenger  Trains. 

In  1836,  a  company  (afterwards  called  the  West  London  Railway  Company)  was  incorpor- 
ated by  act  of  parliament,  for  the  making  of  a  railway  from  the  Kensington  Canal,  to  join 
die  London  and  Birmingham  (afterwards  called  the  London  and  North- Western)  and  the 
Great  Western  railways,  at  a  place  called  Holsden  Green;  and  certain  duties  were  by  the 
act  cast  upon  the  company,  and,  amongst  other  things,  it  was  provided,  that,  if  the  railway 
should  be  abandoned,  or  should,  after  its  completion,  cease  for  the  space  of  three  years  to 
be  used  as  a  railway,  the  land  taken  by  the  company  for  the  purposes  of  the  act,  should 
revert  to  the  owners  of  the  adjoining  land. 

In  February,  1837,  the  West  London  Railway  Company  entered  into  an  agreement  with  the 
Great  Western  Railway  Company,  under  which  the  last  mentioned  company  bound  them- 
selves to  stop  certain  of  their  trains  at  a  point  where  their  railway  intersected  the  West 


1 11  Com.  B.  R.  254.    The  peat  importance  of  this  case  seemed  to  justify  its  publi- 
cation in  foil,  notwithstanding  its  extreme  length. — Eds.  of  Eng.  Rep. 
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London  Railway,  for  the  purpose  of  taking  up  or  setting  down  passengers  trareUing  on 
that  line.  « 

By  a  subsequent  act,  (8  &  9  Vict  c.  156,)  reciting,  that  "it  had  been  found  that  the  said 
West  London  Railway  could  not  be  worked,  as  a  separate  and  independent  undertaking, 
with  advantage  to  the  proprietors  thereof ;  bnt  that  die  same  might  be  advantageously 
worked  and  used  in  connection  with  the  said  London  and  Birmingham  Railway  and  the  said 
Great  Western  Railway,  or  either  of  them,  by  both  or  either  of  the  companies  to  whom 
the  said  last  mentioned  railways  belonged ;  that  the  West  London  Railway  Company  were 
therefore  desirous  of  letting  the  said  railway  on  lease  to  the  London  and  Birmingham 
•Railway  Company ;  and  that  the  last  mentioned  company  were  willing  to  accept  such  tease, 
subject  to  certain  terms  and  conditions  which  had  been  mutually  agreed  on  between  the 
said  two  companies."  The  West  London  Railway  Company  was  authorized  to  lease  to  the 
London  and  Korth- Western  Railway  Company  their  railway,  and  all  their  rights,  powers, 
and  privileges  in  relation  thereto,  subject  to  the  provisions  of  the  act,  and  to  the  perform- 
ance of  the  conditions  to  be  mentioned  in  such  lease. 

By  the  lease,  which  was  afterwards  executed  in  pursuance  of  this  act,  the  London  and  North- 
western Railway  Company  covenanted,  amongst  other  things,  that  they  would  "at  their 
own  expense,  during  the  continuance  of  the  lease,  efficiently  work  and  repair  the  railway 
and  works  thereby  demised,  and  indemnify  the  West  London  Railway  Company  against 
all  liabilities,  loss,  charges,  and  expenses,  claims,  and  demands,  whether  incurred  or  sus- 
tained in  consequence  of  any  want  of  repair,  or  in  consequence  of  not  working,  or  in  any 
manner  connected  with  the  working  of  the  same  railway  or  works ;  bnt  the  West  London 
Railway  Company  shall  have  no  control  whatever  over  the  working  or  management  by 
the  London  and  Birmingham  (North- Western)  Railway  Company  of  the  West  London 
Railway  or  works." 

In  covenant  by  the  West  London  Railway  Company  against  the  London  and  North- Western 
Railway  Company  for  a  breach  of  this  covenant  :— 

Held,  that  the  defendants  were  not  bound  to  work  the  West  London  Railway  in  connection 
with  and  as  part  of  their  own  line :  nor  did  they  acquire  by  force  of  the  lease,  or  of  the  act 
of  parliament  authorizing  the  mating  of  the  lease,  any  ri^ht,  or  incur  any  obligation,  to 
call  upon  the  Great  Western  Railway  Company  to  stop  their  trains  pursuant  to  the  agree- 
ment of  February,  1837. 

Held  also,  that,  by  the  terms  of  their  covenant,  the  defendants  were  not  bound  to  work  the 
West  London  Railway  with  passenger  trains ;  but  that  they  satisfied  the  obligation  they 
had  entered  into,  "efficiently,  to  work  the  railway,  provided  they  worked  it  in  a  reasonable 
manner,  and  so  as  to  indemnify  the  plaintiffs  against  any  damage  or  any  forfeiture  that 
would  result  under  the  act  of  parliament  from  a  failure  to  work  the  line. 

Covenant.  The  declaration  stated,  that,  theretofore,  and  after  the 
construction  of  the  West  London  Railway  thereinafter  mentioned, 
to  wit,  on  the  10th  of  March,  1846,  by  a  certain  indenture  then  made 
between  the  said  West  London  Railway  Company  of  the  one  part,  and 
the  London  and  Birminghan  Railway  Company  of  the  other  part, — 
profert, —  the  said  West  London  Railway  Company,  under  and  by 
virtue  and  in  the  exercise  of  the  powers  and  provisions  in  that  behalf 
contained  in  an  act  of  parliament  made  and  passed  in  the  9th  year 
of  the  reign  of  Her  Majesty  Queen  Victoria,  intituled  "  An  act  for 
enabling  the  London  and  Birmingham  Railway  Qompany  to  take  a 
lease  of  the  West  London  Railway,"  did,  in  consideration  of  a  sum 
of  money  therein  mentioned,  and  also  in  consideration  of  the  yearly 
rents  or  sums  of  money,  covenants,  and  conditions  thereinafter  res- 
pectively reserved  and  contained,  and  by  the  said  London  and  Bir- 
mingham Railway  Company,  their  successors  and  assigns,  to  be 
respectively  paid  or  accounted  for,  observed,  and  performed,  grant, 
demise,  and  lease  unto  the  said  London  and  Birminghan  Railway 
Company  (amongst  other  things)  the  West  London  Railway,  as  au- 
thorized to  be  constructed  by  certain  acts  of  parliament  therein 
mentioned  and  referred  to,  and  all  stations,  wharves,  buildings,  and  ap- 
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purtenances  thereto  belonging,  or  held  or  enjoyed  therewith,  and  the 
rates  and  tolls  payable  in  respect  thereof,  together  with  all  rights, 
powers,  and  privileges  of  the  said  West  London  Railway  Company 
in  relation  thereto :  and  also  a  certain  piece  or  parcel  of  land  situate 
in  the  county  of  Middlesex  in  the  said  indenture  particularly  described, 
and  the  rails,  erections,  wharves,  and  other  conveniencies  on  the  last 
mentioned  land,  subject  to  certain  provisions  in  the  said  indenture 
contained  respecting  the  use  and  enjoyment  of  such  last  mentioned 
land,  and  the  rails,  erections,  and  conveniences  thereon ;  and  also 
several  other  pieces  or  parcels  of  land  belonging  or  adjoining  to  or 
situate  near  to  the  said  West  London  Railway  in  the  said  indenture 
particularly  described ;  and  also  the  use  of  any  new  line  of  railway 
that  might  be  formed  for  the  purpose  of  extending  the  West  London 
Railway  to  the  river  Thames,— to  have,  hold,  exercise,  and  enjoy  the 
same  unto  and  by  the  said  London  and  Birmingham  Railway  Company 
for  the  term  of  nine  hundred  and  ninety-nine  years,  to  be  compute^ 
from  the  11th  of  March,  1845,  subjecjt  to  the  London  and  Birmingham 
Railway  Company,  their  successor  or  assigns,  accounting  for  or  pay- 
ing, as  the  case  might  be,  under  the  provisions  thereinafter  contained, 
to  the  West  London  Railway  Company,  their  successors  or  assigns, 
during  the  said  term,  such  annual  or  other  sum  or  sums  of  money  as 
under  the  provisions  thereinafter  contained  should,  for  the  time  being  be 
payable ;  and  it  was  thereby  agreed,  that,  during  the  continuance  of 
the  said  lease,  the  London  and  Birmingham  Railway  Company  should, 
within  twenty-one  days  after  the  30th  of  June  and  the  31st  of  Decem- 
ber in  every  year,  carry  to  the  credit  of  the  West  London  Railway 
Company  such  a  sum  of  money  as  should  be  equivalent  to  one  fourth 
part  of  the  gross  sums  received  by  the  London  and  Birmingham  Railway 
Company  during  the  period  of  six  calendar  months  next  immediately 
preceding  the  said  30th  June  and  31st  of  December,  in  respect  of 
passengers,  goods,  and  other  things  carried  or  landed  on  the  West 
London  Railway,  or  the  lands  and  appurtenances  thereunto  belonging, 
or  on  or  over  any  alterations  and  improvements  in  any  of  the  premises 
thereby  demised,  or  in  lieu  of  or  by  way  of  substitution  for  any  part 
thereof,  and  also  such  a  sum  of  money  as  should  be  equivalent  to 
half  of  the  net  profits  arising  from  the  rates,  tolls,  and  duties  to  be 
received  for  the  use  of  the  same  respectively  from  persons  providing 
their  own  locomotives  or  other  moving-power,  or  carriages ;  and  it 
was  thereby  (amongst  other  things)  agreed  and  declared  between  and 
by  the  said  West  London  Railway  Company  and  the  London  and 
Birmingham  Railway  Company,  that  the  London  and  Birmingham 
Railway  Company  should,  within  fourteen  days  after  each  30th  of 
June  and  31st  of  December  in  every  year,  during  the  continuance  of 
the  said  lease,  cause  to  be  delivered  to  the  secretary  or  chairman,  for 
the  time  being,  of  the  directors  of  the  West  London  Railway  Company, 
a  statement  in  writing,  under  the  hand  of  the  secretary,  for  the  time 
being,  of  the  London  and  Birmingham  Railway  Company,  of  the  gross 
amount  of  receipts,  for  the  previous  period  of  six  calendar  months, 
on  account  of  all  passengers,  goods,  and  other  things  carried  and 
landed  on  any  part  of  the  West  London  Railway,  or  any  railway  or 
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works  to  be  made  in  lieu  thereof,  or  the  appurtenances  thereto  be- 
longing, and  on  account  of  any  rates,  tolls,  and  duties  in  respect  of  the 
said  railway,  and  other  works  and  improvements  in  lieu  thereof,  such 
statements  to  be  delivered  to  such  chairman  or  secretary  in  person,  or 
to  be  left  at  the  office,  for  the  time  being,  of  the  said  West  London 
Railway  Company,  or  at  the  residence  or  last  known  residence  in 
England  of  such  chairman  or  secretary,  or  of  any  person  who  should 
last  have  acted  in  either  of  those  capacities ;  and  it  was  by  the  said 
indenture  further  declared  and  agreed  that  the  rates  and  tolls  payable 
in  respect  of  passengers,  and  of  parcels  and  small  packages  of  goods 
or  other  things  conveyed  upon  the  West  London  Railway,  or  upon 
any  railway  or  works  to  be  made  in  lieu  of  or  substitution  for  any 
part  thereof,  should,  as  between  the  companies,  parties  thereto,  be 
credited  and  accounted  for  by  the  London  and  Birmingham  Railway 
Company  as  follows,  that  is  to  say,  in  respect  of  passengers,  parcels, 
n^nd  small  packages,  at  the  rate  of  SOL  per  cent,  more  than  the  rates 
and  tolls  charged  in  respect  of  passengers,  parcels,  and  small  pack- 
ages carried  upon  the  main  line  of  the  London  and  Birmingham 
Railway  for  similar  distances,  and,  in  respect  of  -  goods  and  other 
things,  at  the  rate  50  per  cent  per  ton,  per  mile,  more  than  the  rates 
and  tolls  charged  in  respect  of  goods  and  things  carried  upon  the 
main  line  of  the  London  and  Birmingham  Railway  for  similar  dis- 
tances, whether  such  increased  rates  or  tolls  should  or  should  not  be 
charged  by  the  London  and  Birmingham  Railway  Company  in  respect 
of  the  said  passengers,  parcels,  small  packages,  goods,  and  other  things 
conveyed  on  or  along  the  West  London  Railway,  or  any  part  thereof, 
or  upon  any  railway  or  works  to  be  made  in  lieu  of  or  substitution 
for  any  part  thereof ;  and  it  was  thereby  further  declared  and  agreed 
that  the  money  which  from  time  to  time  should  constitute  one  fourth 
part  of  such  gross  receipts,  and  half  part  of  such  net  profits  as 
aforesaid,  as  the  case  might  be,  should,  subject  to  the  provisions 
therein  following,  and  next  thereinafter  mentioned,  be  paid  over  by 
the  London  and  Birmingham  Railway  Company  to  the  West  London 
Railway  Company  on  the  days  on  which  the  same  should  be  so  carried 
to  their  credit  as  aforesaid ;  and  it  was  in  and  by  the  said  indenture 
provided  that  the  West  London  Railway  Company  should  discharge 
all  such  debts  and  liabilities  as  they  were  or  should  be  subject  to, 
and  indemnify  the  London  and  Birmingham  Railway  Company 
against  such  debts  and  liabilities,  and  against  all  actions,  suits,  costs, 
charges,  damages,  and  expenses,  in  respect  of  all  or  any  such  debts  and 
liabilities ;  and,  in  case  the  London  and  Birmingham  Railway  Com- 
pany should  deem  it  expedient  to  pay  any  of  the  debts  and  liabilities  of 
the  West  London  Railway  Company,  admitted  by  the  last  mentioned 
company  to  be  valid  and  subsisting,  or  any  judgment  debts  of  the  said 
company  not  the  subject  of  any  proceeding  to  set  such  judgments  aside, 
the  London  and  Birmingham  Railway  Company  were  to  be  at 
liberty  to  do  so,  and  to  apply  the  rent  which  they  from  time  to  time 
might  be  liable  to  carry  to  the  credit  of  the  West  London  Railway 
Company,  in  or  towards  the  discharge  of  the  debts  and  liabilities  so 
paid,  and  the  costs,  charges,  and  expenses  connected  therewith,  until 
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the  same  respectively  should  be  liquidated ;  and  it  was  thereby  far- 
ther agreed,  that  the  London  and  Birmingham  Railway  Company 
should,  at  their  own  expense,  during  the  continuance  of  the  said 
lease,  efficiently  work  and  repair  the  railway  and  works  thereby  de- 
mised, and  indemnify  the  West  London  Railway  Company  against 
all  liabilities,  loss,  charges,  and  expenses,  claims,  and  demands,  whether 
incurred  and  sustained  in  consequence  of  any  want  of  repair, 
or  in  consequence  of  not  working,  or  in  any  manner  connected  with 
the  working  of  the  same  railway  and  works,  but  that  the  West 
London  Railway  Company  were  to  have  no  control  whatever 
over  the  working  or  management  by  the  London  and  Birmingham 
Railway  of  the  West  London  Railway  or  works,  and  that  the 
London  and  Birmingham  Railway  Company  should  and  would 
pay  and  discharge  all  rates,  taxes,  and  assessments,  and  other 
outgoings  which  then  were,  or  should,  or  might  be,  taxed,  rated, 
charged,  assessed,  or  imposed  upon  the  premises  thereby  demised, 
or  upon  any  part  thereof,  but  not  including  rates,  taxes,  assess- 
ments, or  outgoings  in  respect  of  the  Kensington  Canal;  and  it 
was  thereby  further  declared  and  agreed,  that  the  West  London  Rail- 
way Company  should  be  entitled  to  receive  from  the  London  and 
Birmingham  Railway  Company  one  half  of  any  rents  derivable  or 
receivable  from  the  letting  of  any  part  of  the  land  thereby  demised, 
for  warehouses  or  otherwise,  or  from  warehouses  built  on  any  part 
of  the  land  thereby  demised,  by  the  London  and  Birmingham  Rail- 
way Company,  and  let  out  by  them,  after  deducting  in  the  latter  dase 
7}  per  cent,  on  the  outlay ;  and  the  said  London  and  Birmingham 
Railway  Company,  for  themselves,  their  successors,  and  assigns, 
thereby  covenanted  with  the  said  West  London  Railway  Company, 
their  successors  and  assigns,  that  they  the  said  London  and  Birming- 
ham Railway  Company,  their  successors  or  assigns,  would  duly  pay  or 
account  for  to  the  West  London  Railway  Company,  their  successors 
or  assigns,  the  rents  or  sums  of  money  in  the  nature  of  rent,  and  all 
other  moneys  thereby  made  payable  and  agreed  to  be  paid  by  the 
London  and  Birmingham  Railway  Company,  and  also  would  observe 
and  perform  such  of  the  agreements  in  the  said  indenture  contained, 
as  on  the  part  of  the  London  and  Birmingham  Railway  Company 
were  or  ought  to* be  performed,  as  by  the  said  indenture,  reference 
being  thereunto  had,  would,  among  other  things,  more  fully  and  at 
large  appear. 

Averment,  that,  after  the  making  of  the  said  indenture,  and  before 
the  commencement  of  the  suit,  by  an  act  passed  in  the  session  of  par- 
liament held  in  the  9th  and  10th  years  of  the  reign  of  her  present 
Majesty,  intituled  "  An  act  to  consolidate*  the  London  and  Birming- 
ham, Grand  Junction,  and  Manchester  and  Birmingham  Railway 
Companies,"  a  certain  act  therein  recited,  for  incorporating  the  said 
London  and  Birmingham  Railway  Company,  and  certain  other  acts 
therein  also  recited  relatihg  to  the  said  company,  and,  among  others, 
the  said  act  thereinbefore  first  recited,  were  repealed,  and  the  said  Lon- 
don and  Birmingham  Railway  Company  was  thereby  dissolved,  and 
a  certain  other  company,  to  wit :  the  Grand  Junction  Railway  Com- 
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pany,  and  the  Manchester  and  Birmingham  Railway  Company  were 
thereby  dissolved,  and  the  several  persons  and  corporations  who,  im- 
mediately before  the  passing  of  the  said  act,  were  proprietors  of 
shares  and  consolidated  stock  respectively  in  the  respective  capitals 
or  joint-stocks  of  the  said  thereby  dissolved  companies,  and  their  exe- 
cutors, administrators,  successors,  and  assigns  respectively,  were  in- 
corporated into  one  company,  by  the  name  ol  The  London  and 
North- Western  Railway  Company;  and  it  was  thereby  provided 
that  the  repealing  of  the  said  acts  should  not  annul  or  in  anywise 
prejudice  or  affect  any  purchase,  sale,  conveyance,  grant,  contract, 
security,  act,  matter,  or  thing  whatsoever  before  the  passing  of  the 
said  act  made,  done,  committed,  or  executed  under  or  by  virtue  or  in 
pursuance  of  the  said  acts  thereby  repealed,  or  any  of  them,  but  all 
such  purchases,  sales,  conveyances,  grants,  contracts,  securities,  acts, 
matters,  and  things  were  thereby  declared  to  be  as  good,  valid,  and 
effectual  to  all  intents  ,and  purposes  whatsoever,  as  if  the  said  acts 
had  not  been  repealed;  and  it  was  by  the  said  last  mentioned 
act  enacted,  that,  from  and  immediately  after  the  passing  of  that 
.  act,  the  aforesaid  London  and  Birmingham,  Grand  Junction, 
and  Manchester  and  Birmingham  Railways,  and  all  other  railways 
and  branches  thereof  respectively,  which  were  vested  in  or  belonged 
to  the  said  dissolved  companies,  or  any  of  them,  immediately  before 
the  passing  of  that  act,  whether  under  the  powers  of  acts  of  parlia- 
ment, or  with  the  consent  of  landowners,  or  otherwise,  and  all  works 
attached  thereto,  or  made  or  provided  for  the  purposes  thereof  re- 
spectively, together  with  all  stations,  embankments,  drains,  soughs, 
tunnels,  arches,  piers,  bridges,  sluices,  gates,  ways,  roads,  landing- 
places,  quays,  wharves,  warehouses,  houses,  and  other  buildings,  cranes, 
weighing-machines,  engines,  rails,  and  appurtenances  to  the  said  rail- 
ways, and  to  all  branches  and  extensions  thereof  belonging,  and  all 
lands,  tenements,  easements,  rights,  powers,  and  privileges  whatso- 
ever, and  the  benefit  of  all  contracts,  agreements,  and  proceedings  in 
any  way  relating  thereto,  of  or  to  which  the  said  dissolved  compa- 
nies, or  any  of  them,  were  seised,  possessed,  or  entitled,  at  law  or 
in  equity,  immediately  before  the  passing  of  that  act,  should  be  well 
and  effectually  vested  in  and  belong  to  the  company  thereby  incor- 
porated, for  their  absolute  benefit ;  and  it  was  by  tfie  said  act  further 
enacted,  that,  where  the  companies  thereby  dissolved,  or  any  of  them, 
were  immediately  before  the  passing  of  that  act  seised  or  possessed 
of,  or  in  any  wise  entitled  to,  any  railway,  branch,  work,  or  heredita- 
ment, jointly  or  in  common  with  any  company  or  companies  not 
thereby  dissolved,  or  with  any  person  or  persons,  that  all  such  share, 
right,  or  interest  of  and  in  ttie  same  railway,  branch,  work,  or  heredit- 
ament, as  was  vested  in  or  belonged  to  the  said  dissolved  companies, 
or  any  of  them,  should,  immediately  after  the  passing  of  the  said 
act,  be  well  and  efficiently  vested  in  and  belong  to  the  London 
and  North- Western  Railway  Company,  in  such  manner  and  quality 
of  estate  or  interest,  and  subject  to  such  obligations  in  respect  of  the 
joint  or  common  ownership  thereof,  as  the  said  dissolved  companies, 
or  any  of  them,  would  have  held  and  been  subject  to  in  case  the  said 
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act  had  not  been  passed ;  and  it  was  thereby  farther  enacted,  that, 
from  and  immediately  after  the  passing  of  the  said  act,  all  the 
moneys,  goods,  chattels,  steam  and  other  engines,  carriages,  wagons, 
trucks,  machines,  ropes,  live  and  dead  stock,  shares,  bonds,  deeds, 
securities,  books,  writings,  maps,  plans,  and  other  personal  estate  and 
effects  of  or  to  which  the  said  dissolved  companies,  or  any  of  them, 
were  possessed  or  entitled,  at  law  or  in  equity,  immediately  before 
the  passing  of  the  said  act,  should  be  vested  in  and  belong  to  the 
company  thereby  incorporated,  for  their  absolute  benefit,  and  all  per- 
sons and  corporations  who  immediately  before  the  passing  of  the  said 
act  owed  any  sum  of  money  to  the  said  dissolved  companies,  or  to 
any  of  them,  or  to  any  person  on  behalf  of  the  said  dissolved  com* 
panies,  or  any  of  them,  should  pay  the  same,  together  with  all  inte- 
rest, if  any,  due  or  to  accrue  due  for  the  same,  to  the  company  there- 
by incorporated,  and  all  moneys  which  immediately  before  the  pass- 
ing of  the  said  act  were  due  or  owing  by,  or  recoverable  from,  the 
said  dissolved  companies,  or  any  of  them,  or  for  the  payment  of 
which  they  or  any  of  them  were,  or,  but  for  the  passing  of  the  said 
act,  would  have  been  liable,  should  be  paid,  with  all  interest,  if  any, 
due  or  to  accrue  due  thereon,  by,  or  be  recoverable  from,  the  company 
thereby  incorporated,  and  all  conveyances,  contracts,  agreements, 
mortgages,  bonds,  covenants,  and  securities  made  or  entered  into 
before  the  passing  of  the  said  act,  to,  with,  or  in  favor  of,  or  by  or  for 
the  said  dissolved  companies,  or  any  of  them,  or  any  person  on  behalf 
of  the  said  dissolved  companies,  or  auy  of  them,  should  be  and 
remain  as  good,  valid,  and  effectual  in  favor  of,  against,  and  with 
reference  to,  the  company  thereby  incorporated,  and  might  be  pro- 
ceeded on  and  enforced  in  the  same  manner  to  all  intents  and  pur* 
poses,  as  if  the  same  company  had  been  a  party  to  and  executed  the 
same,  or  had  been  named  or  referred  to  therein,  instead  of  the  persons, 
company,  or  party  actually  named  therein  respectively.  That  the 
said  last  mentioned  act  was  passed  on  the  16th  of  July,  1846.  That, 
after  the  making  of  the  said  indenture,  to  wit :  on  the  day  of  the 
making  thereof,  the  said  London  and  Birmingham  Railway  Com- 
pany entered  into  and  upon  the  said  demised  premises  under  and  by 
virtue  of  the  said  grant  and  lease  and  demise  thereof,  and  then 
became  and  were  possessed  thereof,  and  continued  so  possessed 
thereof,  from  thence  until  the  dissolution  of  the  same  company  ae 
aforesaid ;  and  that  the  said  London  and  North- Western  Railway 
Company,  from  the  said  dissolution  hitherto,  had  been  and  still  were 
possessed  of  the  said  demised  premises,  with  the  appurtenances,' 
under  and  by  virtue  of  the  said  grant,  lease,  and  demise  thereof,  and 
of  the  said  act  of  parliament  last  thereinbefore  mentioned  and  recited. 
That,  although,  from  time  to  time,  and  at  divers  times  after  the 
making  of  the  said  indenture,  and  within  the  several  periods  of  six 
calendar  months  respectively  next  immediately  preceding  the  30th  of 
June,  1846,  and  respectively  next  immediately  preceding  each  31st 
of  December  and  30th  of  June,  after  the  said  30th  of  June, 
1846,  and  before  the  commencement  of  this  suit,  the  said  Lon 
don  and  Birmingham  Railway  Company,  before  the  dissolution 
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thereof  as  aforesaid,  and  the  said  London  and  North- Western  Rail- 
way Company  since  the  said  dissolution,  and  before  the  commence- 
ment of  this  suit,  did  receive  divers  large  sums  of  money  in  re- 
spect of  passengers,  goods,  and  other  things  carried  and  landed 
on  the  said  West  London  Railway,  and  the  lands  and  appurtenances 
thereto  belonging,  amounting  to  a  large  sum,  to  wit,  20,000/.,  and 
that  a  sum  equivalent  to  one  fourth  part;  of  the  moneys  so  received 
ought  to  have  been  carried  to  the  credit  of  the  said  West  London 
Railway  Company,  at  the  several  times  and  in  the  manner  in  the 
said  indenture  specified  and  provided ;  and  although  twenty-one 
days  after  each  30th  of  June  aforesaid,  and  after  each  31st  De- 
cember aforesaid,  elapsed  before  the  commencement  of  this  suit ;  yet 
neither  the  said  London  and  Birmingham  Railway  Company  before 
the  dissolution  thereof  as  aforesaid,  nor  the  said  London  and  North- 
western Railway  Company  since  the  said  dissolution,  did  or  would, 
within  the  said  respective  periods  of  twenty-one  days,  and  which  elapsed 
after  the  making  of  the  said  indenture,  and  before  the  commence- 
ment of  .this  suit,  or  at  any  time  or  times  whatever,  carry  to  the  credit 
of  the  said  West  London  Railway  Company  such  a  sum  of  money 
as  was  equivalent  to  one  fourth  part  of  the  gross  sums  so  received  by 
them  respectively  as  aforesaid,  during  the  respective  periods  of  six 
calendar  months  next  immediately  preceding  each  such  30th  of  June 
and  31st  of  December  respectively,  or  any  part  of  such  sum,  but 
wholly  made  default  therein,  contrary  to  the  said  covenant  of  the 
said  London  and  North-  Western  Railway  Company  in  that  behalf. 
That,  although,  from  time  to  time  after  the  making  of  the  said  in- 
denture, and  within  the  several  periods  of  six  calendar  months  re- 
spectively next  immediately  preceding  the  30th  of  June,  1846,  and 
each  31st  of  December  and  30th  of  June,  after  the  said  30th  of  June, 
1846,  and  before  the  commencement  of  this  suit,  the  said  London 
and  Birmingham  Railway  Company  before  the  dissolution  thereof 
as  aforesaid,  and  the  said  London  and  North- Western  Railway  Com- 
pany after  such  dissolution,  and  before  the  commencement  of  this 
suit,  did  receive  divers  large  sums  of  money  for  and  in  respect  of 
rates,  tolls,  and  duties  for  the  use  of  the  said  railway  and  appur- 
tenances, from  persons  providing  their  own  locomotive  or  other  mov- 
ing power,  or  carriages;  and,  during  those  periods  respectively,  the  net 
profits  arising  from  such  tolls,  rates,  and  duties  derived  to  and  earned 
by  the  said  London  and  Birmingham  Railway  Company  before  the 
dissolution  thereof,  and  the  said  London  and  North- Western  Rail- 
way Company  since  the  said  dissolution,  amounted  to  a  large  sum, 
to  wit,  the  sum  of  1,0002,  in  each  of  such  periods,  and  the  period  of 
twenty-one  days  after  each  such  30th  of  June  aforesaid,  and  each 
such  31st  of  December  aforesaid,  elapsed  before  the  commencement 
of  this  suit ;  yet  the  said  London  and  Birmingham  Railway  Com- 

Smy  before  the  said  dissolution  thereof,  and  the  said  London  and 
orth- Western  Railway  Company  since  the  said  dissolution,  did  not 
nor  would  within  the  said  respective  periods  of  twenty-one  days,  and 
which  elapsed  after  the  making  of  the  said  indenture  and  before  the 
commencement  of  this  suit,  or  at  any  times  or  times,  carry  to  the 
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credit  of  the  said  West  London  Railway  Company  such  a  sum  of 
money  as  was  equivalent  to  one  half  of  the  said  net  profits  so  arising 
from  the  said  rates,  tolls,  and  duties  as  aforesaid,  or  any  part  of  such 
sum,  but  therein  wholly  made  default,  contrary  to  the  covenant  of 
the  said  London  and  Birmingham  Railway  Company  in  that  behalf. 
That,  although,  from  time  to  time,  and  at  divers  times  after  the 
making  of  the  said  indenture,  and  before  the  commencement  of  this 
suit,  and  within  the  several  periods  of  six  calendar  months  next  before 
each  30th  of  June  and  31st  of  December  in  every  year  during  the 
continuance  of  the  said  lease,  the  said  London  and  Birmingham 
Railway  Company  before  the  dissolution  thereof  as  aforesaid,  and 
the  said  London  and  North  Western  Railway  Company  since  the 
dissolution,  and  before  the  commencement  of  this  suit,  did  receive 
divers  large  sums  of  money  on  account  of  passengers,  goods,  and 
other  things  carried  and  landed  on  the  said  West  London  Railway 
and  the  appurtenances  thereto  belonging,  and  also  divers  large  sums 
of  money  on  account  of  rates,  tolls,  and  duties  for  the  use  of  the 
said  railway  and  appurtenances,  from  persons  providing  their  own 
locomotive  and  other  moving-power,  or  carriages,  and  fourteen  days 
after  each  of  the  said  days  also  elapsed  before  the  commencement  of 
this  suit ;  yet  the  said  London  and  Birmingham  Railway  Company 
before  the  said  dissolution  thereof,  nor  the  said  London  and  North* 
Western  Railway  Company  since  such  dissolution,  did  not  nor  would 
at  any  time  within  fourteen  days  after  each  such  30th  of  June  and 
each  such  31st  of  December  aforesaid,  and  which  elapsed  after  the 
making  of  the  said  indenture  and  before  the  commencement  of  this 
suit,  or  at  any  other  time  or  times,  deliver,  or  cause  to  be  delivered, 
in  the  manner  by  the  said  indenture  in  that  behalf  provided,  to  the 
secretary  or  chairman,  for  the  time  being,  of  the  directors  of  the  said 
West  London  Railway  Company,  any  statement  in  writing,  under 
the  hand  of  the  secretary,  for  the  time  being,  of  the  said  London  and 
Birmingham  Railway  Company  before  its  dissolution,  or  of  the  sai3 
London  and  North- Western  Railway  Company  since  such  dissolu- 
tion, of  the  gross  amount  of  such  last  mentioned  receipts  for  and 
during  the  respective  periods  of  six  calendar  months  next  preceding 
such  days,  to  wit,  each  such  30th  June,  and  each  such  31st  of  December 
respectively,  but  therein  wholly  made  default,  contrary  to  the  said  cove* 
nant  of  the  said  London  and  Birmingham  Railway  Company  in  that 
behalf.  That,  although  the  plaintiffs  had  always  discharged  all  debts 
and  liabilities  which  they  were  subject  to,  and  had  indemnified  the  said 
London  and  Birmingham  Railway  Company  before  the  said  dissolu- 
tion thereof,  and  the  defendants  since  the  said  dissolution  hitherto, 
against  all  such  debts  and  liabilities,  and  against  all  such  actions, 
suits,  costs,  charges,  damages,  and  expenses  in  respect  of  all  or  any 
such  debts  and  liabilities ;  and  although  neither  the  said  London  and 
Birmingham  Railway  Company  before  the  said  dissolution,  or  the 
said  London  and  North- Western  Railway  Company  since  the  said 
dissolution,  had  paid  any  debts  or  liabilities  of  the  plaintiffs,  or  satis- 
fied any  judgments  against  the  plaintiffs,  or  any  costs,  charges,  or 
expenses  connected  with  any  such  debt,  liability,  or  judgment,  or  had 
vol.  xvin.  '    38 
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applied  any  rent  which  they  or  either  of  them  were  otherwise  from 
time  to  time  liable  to  carry  to  the  credit  of  the  plaintiffs,  in  or  towards 
discharge  of  any  such  debts  or  liabilities  so  paid,  or  the  costs,  charges, 
or  expenses  connected  therewith  ;  and  although  the  said  London  and 
North- Western  Railway  Company  since  the  said  dissolution  had 
from  time  to  time,  and  on  divers  days  since  the  said  dissolution,  and 
before  the  commencement  of  this  suit,  carried  to  the  credit  of  the 
said  West  London  Railway  Company  divers  sums  of  money  which 
respectively  constituted  one  fourth  part  of  the  gross  amount  of  re- 
ceipts for  the  respective  periods  of  six  calendar  months  before  the 
30th  June  and  the  31st  of  December  in  each  year  since  the  said  dis- 
solution and  before  the  commencement  of  this  suit,  on  account  of 
passengers,  goods,  and  other  things  carried  over  and  landed  on*any 
part  of  the  said  West  London  Railway,  and  the  appurtenances 
thereto  belonging,  and  sums  constituting  one  half  of  the  net  profits 
arising  from  the  rates,  tolls,  and  duties  received  for  the  use  of  the 
same  respectively  from  persons  providing  their  own  locomotive  or 
other  moving-power,  or  carriages ;  yet  the  said  London  and  North- 
western Railway  Company  did  not  nor  would,  on  the  said  days 
respectively  on  which  the  said  sums  respectively  were  so  carried  to 
the  credit  of  the  said  West  London  Railway  Company,  or  at  any 
time  before  or  since,  pay  over  to  the  said  West  London  Railway 
Company  the  said  moneys  respectively,  or  either  of  them,  or  any 
part  thereof,  but  had  therein  wholly  failed  and  made  default,  contrary 
to  the  said  covenant  of  the  said  London  and  Birmingham  Railway 
Company  in  that  behalf.  That,  although,  from  time  to  time,  and  on 
divers  days  and  times  after  the  dissolution  of  the  said  London  and 
Birmingham  Railway  Company,  and  before  the  commencement  of 
this  suit,  the  said  London  and  North- Western  Railway  Company 
let  and  demised  certain  portions  of  the  land  by  the  said  indenture 
demised,  for  warehouses  and  otherwise,  such  warehouses  not  being 
Warehouses  built  on  any  part  of  the  said  land  thereby  demised,  by 
the  said  London  and  Birmingham  Railway  Company,  or  by  the  said 
London  and  North- Western  Railway  Company,  and  derived  and 
received  from  such  letting  respectively,  divers  rents,  amounting  in 
the  whole  to  1,000/ ;  yet  the  said  London  and  North- Western  Rail- 
way Company  had  not  paid  to  the  said  West  London  Railway 
Company  one  half  of  such  rents,  or  any  money  whatever  for  or  in 
respect  of  such  rents,  but  had  therein  wholly  made  default,  contrary 
to  the  covenant  of  the  said  London  and  Birmingham  Railway  Com- 
pany in  that  behalf.  That  the  said  London  and  Birmingham  Rail- 
way Company  before  the  said  dissolution,  and  the  said  London  and 
North- Western  Railway  Company  since  the  said  dissolution  and 
before  the  commencement  of  the  suit,  did  not  nor  would,  at  their 
own  expense,  efficiently  work  the  said  railway  and  works  so  as  afore- 
said demised,  or  any  of  them,  and,  from  the  time  of  the  making  of 
the  said  indenture,  the  said  London  and  Birmingham  Railway  Com- 
pany before  the  said  dissolution,  and  the  said  London  and  North- 
western Railway  Company  ever  since,  until  the  commencement  of 
this  suit,  had  refused  and  wholly  neglected  so  to  do,  and  thereby  the 
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said  West  London  Railway  Company  were  damaged,  and  sustained 
loss  by  reason  of  there  not  being  carried  to  their  credit  and  paid  to 
them  divers  sums  and  proportions  of  receipts  and  profits,  to  wit,  one 
fourth  part  of  gross  receipts  as  aforesaid,  and  half  of  such  net  profits 
as  aforesaid,  to  which  sums  and  proportions  of  receipts  and  profits, 
amounting,  to  wit,  to  20,000/.,  the  said  West  London  Railway  Com- 
pany would,  but  for  the  premises  in  that  breach  mentioned,  have 
been  entitled,  under  the  provisions  of  the  said  indenture,  to  have 
had  carried  to  their  credit  and  paid  over  to  them  from  time  to  time 
before  the  commencement  of  this  suit,  and  which  had  never  been 
carried  to  their  credit  or  paid  to  them,  and  which  they  had,  by  rea- 
son of  the  premises,  lost,  and  against  which  loss,  or  any  part  thereof, 
the  said  London  and  Birmingham  Railway  Company,  or  the  de- 
fendants, had  never  indemnified  the  plaintiffs,  contrary  to  the  cove- 
nant of  the  said  London  and  Birmingham  Railway  Company  in 
that  behalf:  And  that,  by  reason  of  the  premises  aforesaid,  the  said 
West  London  Railway  Company  had  sustained  great  loss,  and 
had  been  damnified,  to  wit,  to  the  amount  of  20,000/.,  wherefore 
the  said  West  London  Railway  Company  said  that  the  said  London 
and  Birmingham  Railway  Company  and  the  said  London  and  North- 
western Railway  Company  respectively  had  not  kept  the  said  seve-  ' 
ral  covenants  of  the  said  London  and  Birmingham  Railway  Com- 
pany in  the  said  indenture  contained,  but  had  therein  respectively 
made  default,  &c. 

The  defendants,  after  setting  out  the  indenture  upon  oyer,  de- 
murred specially  to  the  first,  second,  and  fourth  breaches  (letting 
•  judgment  go  by  default  as  to  the  third  and  fifth  breaches)  ;  and,  as 
to  the  sixth  breach,  pleaded,  that  the  said  London  and  Birmingham 
Railway  Company,  from  the  time  of  the  making  of  the  said  inden- 
ture until  the  said  dissolution,  at  their  own  expense,  and  the  defend- 
ants from  the  time  of  such  dissolution  to  the  commencement  of  this 
suit,  at  their  own  expense,  did  efficiently  work  the  said  railway  and 
works  according  to  the  said  covenant  in  that  behalf,  —  concluding  to 
the  country.     Issue  thereon. 

The  indenture,  as  set  out  upon  oyer,  w^s  as  follows:*— "  This 
indenture,  made  the  10th  day  of  March,  1846,  between  the  West 
Loudon  Railway  Company  of  the  one  part,  and  the  London  and 
Birmingham  Railway  of  the  other  part :  Whereas,  an  act  was  passed 
in  the  ninth  year  of  the  reign  of  Queen  Victoria,  intituled  '  An  Act 
for  enabling  the  London  and  Birmingham  Railway  Company  to  take 
a  lease  of  the  West  London  Railway,'  whereby  it  was  enacted  that 
it  should  be  lawful  for  the  West  London  Railway  Company,  by  and 
with  the  consent  of  a  general  meeting  of  the  proprietors  of  the  com- 
pany, specially  convened  for  the  purpose,  to  demise  or  lease  to  the 
London  and  Birmingham  Railway  Company,  for  any  term  not  ex- 
ceeding nine  hundred  and  ninety-nine  years,  the  West  London  Rail- 
way, as  authorized  to  be  constructed  under  the  powers  of  their  acts, 
which  are  severally  recited  in  the  act  now  in  recital,  and  all  stations, 
wharves,  lands,  buildings,  and  appurtenances  belonging  thereto,  or  held, 
used,  or  enjoyed  therewith,  and  all  their  rights,  powers,  and  privileges 
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in  relation  thereto ;  and  that  it  should  be  lawful  for  the  London  and 
Birmingham  Railway  Company  to  accept  and  take  such  lease,  and 
to  use,  exercise,  and  enjoy  all  such  powers,  rights,  and  privileges,  as 
aforesaid,  subject  to  the  provisions  of  the  act  now  in  recital,  and  to 
the  performance  of  the  conditions  to  be  contained  in  such  lease ;  and 
it  was  enacted  that  any  agreement  which  might  have  theretofore  been 
entered  into  between  the  said  two  companies  with  reference  to  the 
granting  or  acceptance  of  any  such  lease,  or  the  terms  or  conditions 
thereof,  should,  if  the  same  were  consistent  with  the  provisions  of  the 
act  now  in  recital,  be  as  valid  and  binding  on  the  said  two  companies 
respectively  as  though  the  same  had  been  entered  into  under  the 
provisions  of  the  act  now  in  recital :  And  whereas,  at  a  special  gene- 
ral meeting  of  the  proprietors  of  the  West  London  Railway  Com- 
pany, held  at  their  offices  in  Abchurch  Lane,  on  the  3d  of  September 
now  last,  a  resolution  was  passed  whereby  such  general  meeting  of 
proprietors  consented  to  the  West  London  Railway,  with  the  appur- 
tenances, being  demised  in  manner  hereinafter  expressed :  Now  this 
indenture  witnesseth,  that,  in  consideration  of  60,000/.  paid  by  the 
London  and  Birmingham  Railway  Company  to  or  on  account  of  the 
West  London  Railway  Company,  upon  or  before  the  execution  of 
these  presents,  as  the  West  London  Railway  Company  do  hereby 
acknowledge,  and  of  and  from  the  same,  and  every  part  thereof,  do 
acquit,  release,  and  discharge  the  London  and  Birmingham  Railway 
Company,  their  successors  and  assigns ;  and  also  in  consideration  of 
the  yearly  rents  or  sums  of  money,  covenants,  and  conditions  herein- 
after respectively  reserved  and  contained,  and  by  the  London  and 
Birmingham  Railway  Company,  their  successors,  and  assigns,  to  be 
respectively  paid  or  accounted  for,  observed,  and  performed,  the  West 
London  Railway  Company,  in  pursuance  of  the  power  herein- 
before recited,  and  of  every  other  power  hereunto  enabling  them,  do 
grant,  demise,  and  lease  unto  the  London  and  Birmingham  Rail- 
way Company,  the  West  London  Railway,  as  authorized  to  be 
constructed  under  the  powers  of  the  said  acts  recited  in  the  said 
recited  act,  and  all  stations,  wharves,  buildings,  and  appurtenances 
thereto  belonging,  or  held,  used,  or  enjoyed  therewith,  and  the  rates 
and  tolls  payable  in  respect  thereof,  together  with  all  the  rights, 
powers,  and  privileges  of  the  West  London  Railway  Company  in 
relation  thereto ;  and  also  all  that  piece  or  parcel  of  land  situate  and 
being  on  the  north  and  west  sides  of  the  basin  of  the  Kensington 
Canal,  in  the  parish  of  St.  Mary  Abbotts,  Kensington,  in  the  county 
of  Middlesex,  and  purchased  by  the  West  London  Railway  Com- 
pany from  the  Kensington  Canal  Company,  with  all  ways,  rights  and 
appurtenances  to  the  last  mentioned  premises  belonging ;  and  the 
rails,  erections,  wharves,  and  other  conveniences  on  such  last  men- 
tioned land  (subject  to  the  provision  respecting  the  use  and  enjoy- 
ment of  such  last  mentioned  land,  and  the  rails,  erections,  and  conve- 
niences thereon,  by  the  West  London  Railway  Company,  hereinafter 
contained) ;  and  also  all  those  the  several  pieces  or  parcels  of  land 
belonging  and  adjoining,  or  situate  near,  the  said  West  London  Rail- 
way, and  purchased  by  the  said  West  London  Railway  Company, 
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and  now  used  or  required  for  the  purpose  thereof ;  all  which  said 
railway,  lands,  and  hereditaments  hereby  demised,  are  more  particu- 
larly described  in  the  map  or  plan  annexed  to  these  presents,  the  same 
being  colored  red ;  and  also  the  free  and  uninterrupted  use  of  the 
Kensington  Cajial  for  the  purposes  of  the  traffic  of  the  London  and 
Birmingham  Railway  Company  on  the  West  London  Railway  (sub- 
ject to  the  payment  of  such  rates  and  tolls  as  hereinafter  mentioned 
with  respect  to  the  use  of  the  said  canal) ;  and  also  such  right  of 
drainage  as  the  West  London  Railway  Company  lawfully  can  or 
may  grant,  into  the  said  canal,  for  the  purposes  of  the  West  London 
Railway,  and  also  of  any  new  line  of  railway  which  may  be  formed  . 
for  the  purpose  of  extending  the  West  London  Railway  to  the  river 
Thames,  —  to  have,  hold,  exercise,  and  enjoy  the  railway  and  other 
works,  lands,  and  premises  hereby  granted  and  demised,  or  intended 
so  to  be,  and  the  said  powers  and  privileges  hereby  granted  and  de- 
mised (subject  as  aforesaid)  unto  and  by  the  London  and  Birming- 
ham Railway  Company,  their  successors  and  assigns,  free  from  all 
encumbrances,  for  the  term  of  nine  hundred  and  ninety-nine  years,  to 
be  computed  from  the  11th  of  March,  1845,  subject  to  the  London 
and  Birmingham  Railway  Company,  .their  successors,  or  assigns, 
accounting  for  or  paying,  as  the  case  may  be,  under  the  provisions 
hereinafter  contained,  to  the  West  London  Railway  Company,  their 
successors  or  assigns,  during  the  said  term,  such  annual  or  other  sum 
or  sums  of  money  as  under  the  provisions  hereinafter  contained  shall 
for  the  time  being  be  payable :  And  it  is  agreed,  that,  during  the  con- 
tinuance of  this  lease,  the  London  and  Birmingham  Railway  Com- 
pany shall,  within  twenty-one  days  after  the  30th  of  June  and  the 
31st  of  December  in  every  year,  carry  to  the  credit  of  the  West  Lon- 
don Railway  Company  such  a  sum  of  money  as  shall  be  equivalent 
to  one  fourth  part  of  the  gross  sums  received  by  the  London  and 
Birmingham  Railway  Company,  during  the  period  of  six  calendar 
months  next  immediately  preceding  the  said  30th  of  June  and  the 
31st  of  December,  in  respect  of  passengers,  goods,  and  other  things 
carried  or  landed  on  the  West  London  Railway,  or  the  lands  and 
appurtenances  thereto  belonging,  or  on  or  over  any  alterations  or  im- 
provements in  any  of  the  premises  hereby  demised,  or  in  lieu  of,  or 
by  way  of  substitution  for,  any  part  thereof,  and  also  such  sum  of 
money  as  shall  be  equivalent  to  one  half  of  the  net  profits  arising 
from  the  rates,  tolls,  and  duties  to  be  received  for  the  use  of  the  same 
respectively  from  persons  providing  their  own  locomotive  or  other 
moving-power,  or  carriages :  And  it  is  hereby  agreed  and  declared 
between  and  by  the  companies,  parties  hereto,  as  follows, —  that  the 
London  and  Birmingham  Railway  Company  shall,  within  fourteen 
days  after  each  30th  of  June  and  31st  of  December  in  every  year 
during  the  continuance  of  this  lease,  cause  to  be  delivered  to  the  sec- 
retary or  chairman,  for  the  time  being,  of  the  directors  of  the  West 
London  Railway  Company,  a  statement  in  writing,  under  the  hand  of- 
the  secretary,  for  the  time  being,  of  the  London  and  Birmingham 
Railway  Company,  of  the  gross  amount  of  the  receipts  for  the  previ- 
ous period  of  six  calendar  months,  on  account  of  all  passengers, 
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goods,  and  other  things  carried  or  landed  on  any  put  of  the  West 
London  Railway,  or  any  railway  or  works  to  be  made  in  lien  thereof, 
or  the  appurtenances  thereunto  belonging,  and  on  account  of  any 
rates,  tolls,  and  duties  in  respect  of  the  said  railway  and  other  works 
and  improvements  in  lieu  thereof,  such  statement  ta^be  delivered  to 
such  chairman  or  secretary  in  person,  or  left  at  the  office,  for  the  time 
being,  of  the  West  London  Railway  Company,  or  at  the  residence,  or 
last  known  residence  in  England  of  such  chairman  or  secretary,  or  of 
any  person  who  shall  last  have  acted  in  either  of  those  capacities ;  — 
that  the  rates  and  tolls  payable  in  respect  of  passengers,  and  of  par- 
cels and  small  packages,  and  goods,  and  other  things  conveyed  upon 
the  West  London  Railway,  or  upon  any  railway  or  works  to  be  made 
in  lieu  of  or  substitution  for  any  part  thereof,  shall,  as  between  the 
companies,  parties  hereto,  be  credited  and  accounted  for  by  the  Lon- 
don and  Birmingham  Railway  company  as  follows,  that  is  to  say,  in 
respect  of  passengers,  parcels,  and  small  packages,  at  the  rate  of  50 
per  cent  more  than  the  rates  and  tolls  charged  in  respect  of  passen- 
gers, parcels,  and  small  packages  carried  upon  the  main  line  of  the 
London  and  Birmingham  Railway  for  similar  distances,  and,  in 
respect  of  goods  and  other  things,  at  the  rate  of  50  per  cent  per  ton 
per  mile  more  than  the  rates  and  tolls  charged  in  respect  of  goods 
and  other  things  carried  upon  the  main  line  of  the  London  and  Bir- 
mingham Railway  for  similar  distances,  whether  such  increased  rates 
or  tolls  shall  or  shall  not  be  charged  by  the  London  and  Birmingham 
Railway  Company  in  respect  of  the  said  passengers,  parcels,  small 
packages,  goods,  and  other  things  conveyed  on  or  along  the  West 
London  Railway,  or  any  part  thereof,  or  upon  any  railway  or  works 
to  be  made  in  lieu  of  or  substitution  for  any  part  thereof;  and,  fur- 
ther, that  the  London  and  Birmingham  Railway  Company  shall  and 
will,  upon  the  written  request  of  the  directors,  for  the  time  being,  of 
the  West  London  Railway  Company,  or  any  two  of  them,  verify 
such  statement,  by  showing,  at  the  office  of  the  London  and  Bir- 
mingham Railway  Company,  to  the  secretary,  for  the  time  being,  of 
the  West  London  Railway  Company,  or  such  other  person  as  may 
from  time  to  time  be  named  for  that  purpose  by  the  said  directors,  or 
any  two  of  them,  and  allowing  to  such  secretary  or  other  person  full 
and  uninterrupted  examination  of  the  books  of  account  from  which 
the  several  particulars  aforesaid  shall  have  been  taken :  that  the  mo- 
ney which  from  time  to  time  shall  constitute  one  fourth  part  of  such 
gross  receipts,  and  one  half  of  such  net  profits,  as  aforesaid,  as  the 
case  may  be,  shall,  subject  to  the  provisions  following,  be  paid  over 
by  the  London  and  Birmingham  Railway  Company,  to  the  West 
London  Railway  Company,  on  the  days  on  which  the  same  shall  be 
so  carried  to  their  credit  as  aforesaid :  that  the  West  London  Rail- 
way Company  shall  discharge  all  such  debts  and  liabilities  as  they 
are  or  shall  be  subject  to,  and  indemnify  the  London  and  Birming- 
ham  Railway  Company  against  such  debts  and  liabilities,  and  against 
all  actions,  suits,  costs,  charges,  damages,  and  expenses  in  respect  of 
all  or  any  such  debts  and  liabilities ;  and,  in  case  the  London  and 
Birmingham  Railway  Company  shall  deem  it  expedient  to  pay  any 
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of  the  debts  and  liabilities  of  the  West  London  Railway  Company, 
admitted  by  the  last  mentioned  company  to  Be  valid  and  subsisting, 
or  any  judgment  debts  of  the  said  company  not  the  subject  of  any 
proceeding  to  set  such  proceedings  aside,  the  London  and  Birming- 
ham Railway  Company  shall  be  at  liberty  so  to  do,  and  to  apply  the 
rent  which  they  from  time  to  time  shall  be  liable  to  carry  to  the  credit 
of  the  West  London  Railway  Company  in  or  towards  discharge  of 
the  debts  and  liabilities  so  paid,  and  the  costs,  charges,  and  expenses 
connected  therewith,  until  the  same  respectively  shall  be  liquidated ; 
that  the  London  and  Birmingham  Railway  Company  shall,  at  their 
own  expense,  during  the  continuance  of  this  lease,  efficiently  work 
and  repair  #Jhe  railway  and  works  hereby  demised,  and  indemnify  the 
West  London  Railway  Company  against  all  liabilities,  loss,  charges, 
and  expenses',  claims,  and  demands  whatsoever,  incurred  or  sustained 
in  consequence  of  any  want  of  repair,  or  in  consequence  of  not  work* 
ing,  or  in  any  manner  connected  with  the  working  of  the  same  rail- 
way  and  works ;  but  the  West  London  Railway  Company  shall  have 
no  control  whatever  over  the  working  or  management  by  the  Lon- 
don and  Birmingham  Railway  Company  of  the  West  London  Rail- 
way or  works;  and  that  the  London  and  Birmingham  Railway 
Company  shall  and  will  pay  and  discharge  all  rates,  taxes,  assess- 
ments, and  other  outgoings  which  now  are,  or  shall,  or  may  be,  taxed, 
rated,  charged,  assessed  or  imposed  upon  the  premises  hereby  demised, 
or  upon  any  part  thereof,  but  not  including  rates,  taxes,  assessments, 
or  outgoings  in  respect  of  the  Kensington  Canal :  that,  in  the  event 
of  the  London  and  Birmingham  Railway  Company  making  any 
alterations  or  improvements  in  the  railway,  or  the  works  connected 
therewith,  hereby  demised,  or  any  additional,  new,  or  other  railway 
or  other  works  in  lieu  of  or  in  substitution  for  all'or  any  part  of  those 
included  in  this  demise,  the  costs  of  such  alterations,  improvements, 
or  additional,  new,  or  other  railway  or  works,  shall  be  paid  exclu- 
sively by  the  London  and  Birmingham  Railway  Company,  but  the 
West  London  Railway  Company  shall  have  the  same  shares  and 
interests  in  the  rates,  tolls,  and  duties  payable  for  the  transport  of 
passengers,  goods,  and  other  things  over  or  along  such  altered,  im- 
proved, additional,  new,  or  other  railway  or  works,  and  such  rates, 
tolls,  and  duties  shall  respectively  receive  the  same  augmentation  of 
50  per  cent,  as  if  such  altered,  improved,  additional,  new,  or  other 
railway  or  works  had  formed  part  of  the  premises  hereby  demised : 
that  the  West  London  Railway  Company  shall  be  entitled  to  receive 
from  the  London  and  Birmingham  Railway  Company  one  half  of  any 
rents  derivable  or  receivable  from  the  letting  of  any  part  of  the  land 
hereby  demised,  for  warehouses  or  otherwise,  or  from  warehouses 
built  on  any  part  of  the  land  hereby  demised,  by  the  London  and 
Birmingham  Railway  Company,  and  let  out  by  them,  after  deducting 
in  the  latter  case,  7  J  per  cent,  on  the  outlay :  that  the  West  Lon- 
don Railway  Company  shall  have  the  free,  gratuitous,  and  uninter- 
rupted use  of  the  land  on  the  west  and  north  sides  of  the  Kensington 
Canal  Basin  hereinbefore  described  as  purchased  by  them  from  the 
Kensington  Canal  Company,  and  to  receive  for  their  own  use  the 
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sums  of  money  from  time  to  time  payable  for  the  wharfage  of  goods 
thereon,  (except  upon  %uch  goods  or  merchandises  as  shall  be  con- 
veyed upon  the  West   Loudon  Railway,  or  upon  any  railway,  or 
works  to  be  made  in  lieu  or  substitution  thereof,)  and  also  the  free, 
gratuitous,  and  uninterrupted  use  of  the  rails,  erections,  or  other  con- 
veniences on  such  land,  for  all  purposes  connected  with  or  necessary 
to  the  shipment  and  landing  of  goods  to  and  from  the  said  basin,  and 
otherwise  in  the  necessary  use  of  the  said  canal  basin,  and  also  for 
the  use  and  enjoyment  of  the  adjoining  land  of  the  West  London 
Railway  Company :  that  the  rates  and  tolls  to  be  paid  by  the  Lon- 
don and  Birmingham  Railway  Company  in  respect  of  the  free  and 
uninterrupted  use  of  the  Kensington  Canal  for  the  purpo^s  of  their, 
traffic  as  hereinbefore  expressed,  shall  be  such  reasonable  rates  and 
tolls  as  shall  be  agreed  upon  between  the  said  companies,  or,  in 
case  of  dispute,  be  fixed,  on  the  application  of  either  of  such  compa- 
nies, by  the  board  of  trade,  or  some  person  to  be  appointed  by  them ; 
and  such  rates  and  tolls  shall  be  carried  to  the  credit  of  the  West 
London  Railway  Company,  at  the  same  times  as  other  moneys  ought 
pursuant  to  this  agreement  to  be  carried  to  their  credit :  And  the 
London  and  Birmingham  Railway  Company,  for  themselves,  their 
successors  and  assigns,  hereby  covenant  with  the  West  London  Rail- 
way  Company,  their  successors   and   assigns,  that  they,  the  said 
London  and  Birmingham  Railway  Company,  their  successors  and 
assigns,  will  duly  pay  or  account  for  to  the   West  London  Railway 
Company,  their  successors  or  assigns,  the  rents,  or  sums  of  money  in 
the  nature  of  rent,  and  all  other  moneys  hereby  made  payable,  and 
agreed  to  be  paid  by  the  London  and  Birmingham  Railway  Com- 
pany, and  will  also  observe  and  perform  such  of  the  agreements  here- 
inbefore contained  as  on  the  part  of  the  London  and  Birmingham 
Railway  Company  are  or  ought  to  be  performed :  And  the  West  • 
London  Railway  Company  for  themselves,  their  successors  and  as- 
signs, hereby  covenant  with  the  London  and  Birmingham  Railway 
Company,  their  successors  and  assigns,  that  the  West  London  Rail- 
way Company,  their  successors  and  assigns,  will  duly  observe  and 
perform  such  of  the  agreements  hereinbefore  contained  as  on  the 
part  of  the  West  London  Railway  Company  are  or  ought  to  be  per- 
formed ;  and,  further,  that,  the  London  and  Birmingham  Railway 
Company  paying  and  accounting  for  the  said  rents,  or  sums  of 
money  in  the  nature  of  rent,  and  other  moneys  hereby  made  payable 
and  agreed  to  be  paid  by  them,  it  shall  be  lawful  for  them  peaceably 
to  enter  upon,  hold,  occupy,  receive,  exercise,  and  enjoy  the  railway, 
works,  lands,  tenements,  tolls,  rates,  powers,  privileges,  and  other  the 
premises  hereby  granted  and  demised,  or  intended  so  to  be,  for  their 
own  use  and  benefit  for  and  during  the  term  hereinbefore  specified, 
subject  nevertheless  to  the  agreements  hereinbefore  contained,  with- 
out any  let,  suit,  trouble,  denial,  interruption,  or  disturbance  of  or  by 
the  West  London  Railway  Company,  or  any  other  Company,  or  any 
person  or  persons;  and  that  free  from,  or  by* the  West  London  Rail- 
way Company,  their  successors  or  assigns,  kept  indemnified  from  and 
against,  ail  former  and  other  estates,  rights,  titles,  charges,  and 
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encumbrances,  created  or  occasioned  by  the  West  London  Railway 
Company,  or  any  other  company,  or  any  person  or  persons :  and  also 
that  the  West  London  Railway  Company,  their  successors  and  as- 
signs, and  all  persons  having  or  rightfully  claiming,  or  who  shall  or 
may  have  or  rightfully  claim,  any  estate,  right,  title,  or  interest  to  or 
in  the  premises  hereby  demised,  or  any  of  them,  will  at  any  time  or 
times,  at  the  request  and  costs  of  the  London  and  Birmingham  Rail- 
way Company,  make,  do,  or  execute  every  such  act,  deed,  or  assur- 
ance for  more  effectually  demising  the  railway,  works,  and  premises 
hereby  demised,  or  intended  so  to  be,  or  any  part  thereof,  unto  the 
said  London  and  Birmingham  Railway  Company,  their  successors 
and  assigns,  for  the  residue  which  shall  be  then  unexpired  of  the  said 
term  of  nine  hundred  and  ninety-nine  years  expressed  to  be  hereby 
granted  therein,  according  to  the  true  intent  and  meaning  of  these 
presents,  as  by  the  London  and  Birmingham  Railway  Company,  their 
successors  and  assigns,  or  their  or  any  of  their  counsel,  shall  be  rea- 
sonably advised  and  required,  and  as  shall  be  tendered  to  be  done  or 
executed.     In  witness,"  &c. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  term.     The  facts  were  as  follows : 

A  company  called  the  Kensington  Canal  Company  was  in  the  year 
1824,  incorporated  by  an  act  of  5  G.  4,  c.  65,  amended  by  7  G.  4,  c. 
96,  "  for  widening,  deepening,  enlarging,  and  making  navigable  a  cer- 
tain creek  called  Counter's  Creek,  from  or  near  Counter's  Bridge,  on 
the  ro&d  from  London  to  Hammersmith,  to  the  river  Thames,  in  the 
county  of  Middlesex,  and  for  maintaining  the  same." 

In  the  year  1834,  the  now  Great  Western  Railway  Company  ap- 
plied (unsuccessfully)  to  parliament  for  an  act  to  impower  them  to 
make  a  railway  from  London  to  Reading,  and  from  Bath  to  Bristol 
At  that  time  it  was  proposed  by  the  projected  company  that  their 
London  terminus  for  passenger  traffic  should  be  at  Brompton,  and  for 
goods  traffic  at  the  basin  of  the  Kensington  Canal.  This  scheme  was 
abandoned ;  and  in  1835,  the  Great  Western  Railway  Company  ob- 
tained their  act  of  incorporation,  5  &  6  W.  4,  c.  107,  by  which  they 
were  impowered  to  make  their  railway,  not  to  the  present  terminus 
at  Paddington,  but  terminating  by  a  junction  with  the  London  and 
Birmingham  Railway  in  a  field  between  the  Paddington  Canal  and 
the  turnpike-road  leading  from  London  to  Harrow,  near  a  place  called 
Holsden  or  Harlesden  Green, —  the  intention  of  both  the  Great  West- 
ern and  the  London  and  Birmingham  companies  (the  latter  of  whom 
had  previously  obtained  their  act  of  incorporation,  3  &4  W.  4,  c.  36) 
being  at  that  time  to  have  but  one  line  from  the  point  of  junction, 
and  to  have  their  London  stations  in  common. 

In  the  y&r  1836,  the  plaintiffs  obtained  their  act  of  incorporation, 
6  W.  4,  c.  79,  intituled  "  An  act  for  making  the  Railway  from  the 
basin  of  the  Kensington  Canal,  at  Kensington,  to  join  the  London 
and  Birmingham  and  Great  Western  Railways  at  or  near  Holsdeg. 
Green,  in  the  county  of  Middlesex,  and  to  be  called  The  Birming- 
ham, Bristol,  and  Thames  Junction  Railway."  By  this  act,  the  com- 
pany were  impowered  to  purchase  the  Kensington  Canal  for  36,0002., 
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of  which  sum  10,000/.  was  to  be  paid  in  cash,  and  26,000/.  by  shares 
to  that  amount  in  the  railway,  to  be  subscribed  for  by  the  proprietors 
of  the  canal ;  and  the  proprietors  of  the  canal  and  railway  were  im- 
powered  to  raise  amongst  themselves,  for  the  purposes  of  the  under- 
taking (including  the  purchase-money  for  the  canal)  150,000/.,  in 
shares  of  20/.  each,  and,  if  necessary,  50,000/.  additional,  by  mortgage. 
And  by  s.  5,  they  were  impowered  to  make  the  railway  from  the 
point  of  junction  of  the  London  and  Birmingham  and  the  Great  West- 
ern Railways,  at  or  near  Holsden  Green,  to  the  basin  of  the  Ken- 
sington Canal. 

In  1837,  the  Great  Western  Railway  Company  being  desirous  of 
extending  their  line  to  their  present  terminus  at  Paddington,  —  which 
could  only  be  done  by  crossing  the  plaintiffs'  railway  on  a  level,  and 
almost  at  right  angles,  —  an  agreement  was  entered  into  between 
them,  on  the  4th  of  February,  in  that  year,  whereby,  —  after  reciting 
a  conveyance  by  the  Bishop  of  London,  as  lord  of  the  manor  of  Ful- 
ham,  of  certain  lands  tq  the  plaintiffs,  by  their  then  name  of  The 
Birmingham,  Bristol,  and  Thames  Junction  Railway  Company,  — 
and  further  reciting  that  "  the  said  Birmingham,  Bristol,  and  Thames 
Junction  Railway  Company  intend  and  are  proceeding  to  construct 
their  railway  over,  under,  or  across  the  piece  or  parcel  of  land  con- 
veyed to  them  as  aforesaid ;  that  the  said  Great  Western  Railway 
Company  intend  to  make  and  construct  a  railway,  to  commence  at 
or  near  a  point  in  their  railway  in  the  parish  of  Acton,  in  the  county 
of  Middlesex,  and  to  terminate  at  or  near  the  basin  of  the  Grand 
Junction  Canal,  in  the  parish  of  Paddington,  and  they  intend  to  apply 
to  parliament,  in  the  next  session  thereof,  for  an  act  of  parliament 
conferring  on  them  various  powers  and  privileges  in  regard  to  their 
said  intended  railway,  and  it  is  proposed  that  such  intended  railway 
shall  pass  over  or  across  the  said  piece  or  parcel  of  land  so  as  afore- 
said conveyed  to  the  said  Birmingham,  Bristol,  and  Thames  Junction 
Railway  Company,  [at  a  point  indicated  on  the  plan  in  the  margin 
of  the  agreement],  where  the  said  intended  railways  will  intersect  or 
cross  each  other ;  that  the  said  Birmingham,  Bristol,  and  Thames 
Junction  Railway  Company  intend  to  continue  their  railway  from  or 
near  the  basin  of  the  Kensington  Canal,  in  the  said  parish  of  Ken- 
sington, to  Kingsbridge  Green,  in  the  parish  of  St  Margaret,  West- 
minster, and  they  intend  to  apply  to  parliament,  in  the  next  session 
thereof,  for  an  act  of  parliament  conferring  upon  them  powers  and 

1>rivi leges  for  that  purpose ;  that  the  said  respective  companies  were 
ately  opposed  to  each  other  in  regard  to  carrying  the  said  railways  so 
intended  to  be  made  by  them  respectively  as  aforesaid,  over,  under, 
or  across  the  said  piece  or  parcel  of  land  so  conveyed  to  the  said 
Birmingham,  Bristol,  and  Thames  Junction  Railway  Company  as 
aforesaid,  and  the  said  last  mentioned  company  having  contracted  for 
the  purchase  of  the  premises  described,  at  a  price  agreed  upon,  pursu- 
ant to  the  provisions  of  the  said  act  of  parliament,  6  W.  4,  c  79,  and 
the  said  Birmingham,  Bristol,  and  Thames  Junction  Railway  Com- 
pany having  tendered  the  purchaae-money  as  agreed  upon  for  the 
same,  and  the  churchwardens  of  the  parish  of  Hammersmith,  having 
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received  a  notice  from  the  said  Great  Western  Railway  Company  not  * 
to  receive  the  said  purchase-money,  refused  to  receive  the  same,  and 
in  consequence  thereof,  the  said  purchase  was  not  completed  ;    that, 
in  order  to  put  an  end  to  such  opposition  between  the  said  respective 
companies,  and  to  put  an  end  to  all  disputes  between  them  in  regard 
to  their  respectively  carrying  their  said  intended  railways  over,  un- 
der, or  across  the  said  last  mentioned   piece   or   parcel  of  land,   it 
was  lately  arranged  and  agreed  between  them  that  the  said  Great 
Western  Railway  Company  should  withdraw  the  notice  so  given  by 
them   to   the   churchwardens   of  the  parish   of  Hammersmith,   and 
that  the  said  Birmingham,  Bristol,  and  Thames  Junction  Railway 
should    take    a   conveyance    of  the    said    hereinbefore    mentioned 
piece  or  parcel  of  land,  and  that  the  said  last  mentioned  company 
should  give  and  grant  unto  the  said  Great  Western  Railway  Company 
the  rights,  powers,  privileges,  and  authorities  hereinafter  given  and 
granted  to  them,  and  that  the  said  companies  should  respectively 
enter  into  and  make  the  covenants  and  agreements  on  their  respective 
parts  hereinafter  contained ;  and  that,  in  pursuance  of  such  arrange- 
ment and  agreement,  and  on  the  faith  thereof,  the  said  hereinbefore- 
recited  deed  or  instrument  of  conveyance  hath  been  executed  by  the 
said  bishop,  with  the  privity  and  assent  of  the  said  Great  Western 
Railway  Company,"  —  the  indenture  witnessed,   "  that,  in  further 
pursuance  of  the  said  agreement  or  arrangement,  and  in  consideration 
of  the  premises,  the  said  Great  Western  Railway  Company,  so  far  as 
relates  to  the  observance  and  performance  by  them  of  the  covenants 
and  agreements  hereinafter  contained,  do,  for  themselves  and  their 
successors,  grant,  covenant,  and  agree  with  and  to  the  said  Birmingham, 
Bristol,  and  Thames  Junction  Railway  Company,  and  their  successors, 
and  the  said  Birmingham,  Bristol,  and  Thames  Junction  Railway 
Company,  so  fa>  as  relates  to  the  observance  and  performance  by 
them  of  the  covenants  and  agreements  hereinafter  contained,  do,  for 
themselves  and  their  successors,  grant,  covenant,  and  agree  to  and 
with  the  said  Great  Western  Railway  Company  and  their  successors, 
in  manner  following,  that  is  to  say,  that  the  ownership  of  the  soil  of 
the  pieces  of  land  so  as  aforesaid  conveyed  to  the  said  Birmingham, 
Bristol,  and  Thames  Junction  Railway  Company,  and  upon,  over, 
under,  or  across  which  a  railway  shall  be  made  by  the  said  Great 
Western  Railway  Company,  shall  be  and  remain  vested  in  the  said 
Birmingham,  Bristol,  and  Thames  Junction  Railway  Company,  sub- 
ject to  the  powers  and  covenants  hereby  granted  or  agreed  to  be 
granted  to  the  said  Great  Western  Railway ;  and  that  it  shall  and 
may  be  lawful  to  and  for  the  said  Great  Western  Railway,  at  any 
time  or  times  hereafter,  when  and  as  often  as  they  shall  think  fit  after 
the  passing  of  the  act  so  intended  to  he  applied  for  by  them,  to  make 
and  construct  a  railway  not  exceeding  ten  yards  in  breadth  (being  a 
portion  of  the  longer  line  of  railway  so  intended  to  be  made  by  them) 
upon,  over,  under,  or  across  the  said  piece  or  parcel  of  land  so  as 
aforesaid  conveyed  to  the  said  Birmingham,  Bristol,  and  Thames 
Junction  Railway  Company,  and  delineated  in  the  plan  drawn  in  the 
margin  of  these  presents,  and  from  time  to  time  and  at  all  times 
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hereafter  to  alter,  maintain,  and  keep  in  repair  and  use  such  railway 
or  portion  of  railway,  at  the  free  will  and  pleasure  of  the  Great  West- 
ern Railway  Company,  and  as  they  shall  think  fit  (subject,  never* 
theless,  as  hereinafter  mentioned) ;  and  also  that  it  shall  and  may  be 
lawful  to  and  for  the  said  Great  Western  Railway  Company,  and 
their  successors,  and  their  agents,  servants,  and  workmen,  and  all 
other  persons  by  their  authority,  from  time  to  time,  and  at  all  times 
hereafter,  for  the  purpose  of  making,  maintaining,  altering,  repairing, 
or  using  such  railway  or  portion  of  railway,  to  bore,  dig,  make  em- 
bankments or  cuttings,  and  lay,  use,  and  manufacture  any  materials, 
and  execute  any  works  whatsoever,  in  or  upon  the  same  piece  or 
parcel  of  land,  or  any  part  thereof,  as  the  said  last  mentioned  company 
shall  think  fit,  subject,  nevertheless,  as  hereinafter  mentioned ;  and 
also  that  it  shall  and  may  be  lawful  to  and  for  the  said  Great  West- 
ern Railway  Company,  their  agents,  servants,  and  workmen,  and  their 
engines  and  carriages,  authorized  in  that  behalf  by  the  said  Great 
Western  Railway  Company,  Ifirom  time  to  time,  and  at  all  times,  at 
the  pleasure  of  the  said  Great  Western  Railway  Company,  to  go, 

[>ass,  and  repass  upon  or  along,  and  use,  the  said  piece  or  parcel  of 
and,  and  the  railway  or  portion  of  railway  authorized  to  be  made 
and  constructed  therein  as  aforesaid,  without  any  hindrance,  obstruc- 
tion, interruption,  or  denial  by  or  on  the  part  of  the  said  Birmingham, 
Bristol,  and  Thames  Junction  Railway  Company,  or  their  successors, 
or  any  person  or  persons  by  their  authority,  without  any  toll  or  compen- 
sation whatsoever  being  required  by  or  on  behalf  of  the  last  mentioned 
company,  or  their  successors,  but  subject,  nevertheless,  to  the  provisions 
and  agreements  hereinafter  expressed  and  contained ;  and  also  that 
the  railway  so  intended  to  be  made  by  the  said  Great  Western  Rail- 
way Company,  and  the  railway  so  intended  to  be  made  by  the  said 
Birmingham,  Bristol,  and  Thames  Junction  Railway  Company,  shall 
intersect  and  cross  each  other  on  a  level,  unless  the  said  parties  hereto 
shall  mutually  otherwise  agree  and  determine;  and  also  that  the  fol- 
lowing arrangements,  which  have  been  determined  and  approved  of 
by  the  respective  engineers  of  the  said  respective  parties  hereto,  in 
regard  to  the  course  or  line  of  the  said  intended  railway  of  the  Great 
Western  Railway  Company,  the  intersection  of  the  railways,  and  the 
level  of  the  rails  thereof,  and  the  nature  of  such  rails,  and  the  crossing 
of  carriages  passing  on  the  said  railways  respectively,  and  the  ex- 
penses in  regard  thereto,  shail  be  observed,  followed,  and  performed 
by  the  said  respective  parties  hereto,  as  follows,  namely: 

"  1.  The  central  line  of  the  Great  Western  Railway  to  be  two 
hundred  and  eighty  feet  south,  measuring  in  the  direction  of  the  cen- 
tre line  of  the  Birmingham,  Bristol,  and  Thames  Junction  Railway, 
of  a  pole  now  fixed  at  the  corner  of  the  Paddington  Canal  bridge,  or, 
if  it  be  found  impracticable  to  attain  this  distance,  on  account  of  the 
necessity  of  keeping  within  eighty  yards  of  the  present  towing-path 
of  the  canal,  then  the  additional  expense  of  constructing  the  canal, 
aqueducts,  and  the  wing  walls,  so  as  to  admit  of  the  introduction  of 
a  double  siding  on  the  north  of  the  Great  Western  Railway,  shall  be 
borne  by  the  latter  company ;  the  levels  of  the  upper  surface  of  the 
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rails  at  the  point  of  crossing,  to  be  twenty-one  feet  below  the  top 
water-level  of  the  canal ;  and,  if  the  canal  company  will  consent  to 
a  less  depth  of  water,  or  less  thickness  in  the  crown  of  the  arch,  snih 
difference  to  be  deducted  from  the  aforesaid  height  of  twenty-one 
feet 

"  2.  The  rails,  in  crossing  each  other,  to  be  notched,  to  allow  the 
passage  of  the  flanges,  such  notches  not  to  be  wider  than  absolutely 
necessary ;  or  such  other  mode  to  be  adopted  as  may  be  agreed  upon 
between  the  two  engineers. 

"  3.  That  the  sidings,  rails,  switches,  and  other  apparatus  and  ma- 
chinery at  the  crossing  and  station,  shall  be  kept  in  repair  by  and  at 
the  expense  of  the  Great  Western  Railway  Company ;  the  additional 
expense  incurred  by  the  arrangements  necessary  for  passing  the  ropes 
or  other  machinery  for  working  the  inclined  plane  of  the  Birmingham, 
Bristol,  and  Thames  Junction  Railway  under  the  rails  of  the  Great 
Western  Railway,  shall  be  borne  by  the  said  Great  Western  Railway 
Company. 

"  4.  That  the  Great  Western  Railway  Company  shall,  at  their  own 
respective  expense,  construct  and  maintain  a  station  or  stopping- 
place  in  the  south-eastern  angle  formed  by  the  two  railways  at  the 
point  of  junction,  for  the  purpose  of  transferring  passengers  and 
goods  to  and  from  the  said  railway  respectively ;  and  that  a  time- 
piece shall  be  fixed,  and  at  all  times  maintained,  by  and  at  the  ex- 
pense of  the  said  company,  in  front  of  the  gallery  of  the  Birmingham, 
Bristol,  and  Thames  Junction  Railway,  which  time-piece  shall  be 
under  the  joint  regulation  of  the  officers  of  the  two  companies  at  the 
time  of  crossing. 

« 5.  That,  within  one  week  after  the  Thames  Junction  Railway 
shall  have  given  notice  to  the  Great  Western  Railway  Company  of 
their  line  being  completed,  and  of  their  intention  to  open  the  same 
for  public  use,  the  said  Great  Western  Railway  Company  shall  deli- 
ver at  the  office  of  the  Thames  Junction  Railway  Company  a  notice 
in  writing,  stating  the  periods  at  which  their  regular  train,  both  going 
to  and  coming  from  London,  are  intended  to  arrive  at  the  said  sta- 
tion ;  and  if,  at  any  time  after  such  notice  shall  be  given,  any  altera- 
tion be  intended  to  be  made  in  the  number  of  such  trains,  or  the 
periods  at  which  they  are  respectively  intended  to  arrive  at  the  said 
station,  then  one  clear  week's  notice  of  such  alteration  shall  be  deli- 
vered by  the  said  Great  Western  Railway  Company  to  the  said 
Thames  Junction  Railway  Company,  at  their  office ;  and,  in  case  of 
any  default  in  giving  any  such  notice  as  above  required,  the  said 
Great  Western  Railway  Company  shall  forfeit  and  pay  5£,  or,  if 
they  shall  neglect  or  refuse  to  give  any  such  notice  as  above  required, 
after  demand  thereof  duly  made  by  the  said  Thames  Junction  Rail- 
way Company,  then  the  Great  Western  Railway  Company  shall  for- 
feit and  pay  10/.  for  every  day  during  which  such  notice  shall  be 
withheld,  or  neglected  to  be  given. 

"  6.  That,  after  the  receipt  by  the  Thames  Junction  Railway  Com- 
pany of  any  such  notice  as  aforesaid,  they  shall  deliver  at  the  office 
of  the  Great  Western  Railway  Company  four  clear  days'  notice  in 
vol.  xviii.  39 
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writing,  stating  how  many  and  which  of  their  trains,  both  to  and 
from  London,  shall  meet  those  of  the  Great  Western  Railway  Com- 
pany at  the  station  aforesaid,  of  which  they  may  so  have  received 
notice. 

"  7.  That  the  said  Great  Western  Railway  Company  shall  stop 
such  of  their  trains  as  the  Thames  Junction  Railway  Company  shall 
have  declared,  in  the  manner  aforesaid,  their  intention  of  meeting  by 
corresponding  trains  at  the  said  station,  for  the  purpose  of  taking  up 
and  setting  down  such  passengers  as  may  require  to  be  transferred  to 
or  from  the  trains  of  the  said  Thames  Junction  Railway  Company, 
and  may  be  respectively  ready  for  the  purpose,  whether  the  aforesaid 
notice  shall  or  shall  not  have  been  given  by  the  said  Great  Western 
Railway  as  aforesaid ;  and,  in  default  thereof,  the  said  Great  Western 
Railway  Company  shall  pay  a  penalty  to  the  said  Thames  Junction 
Railway  Company  of  20/.  each  for  such  omission :  Provided  always, 
that,  in  case  no  passengers  or  goods  shall  be  in  readiness  at  the  said 
station  to  be  received  by  the  trains  of  the  Great  Western  Railway 
Company,  or  be  required  to  be  transferred  from  the  Great  Western 
Railway,  then  it  shall  not  be  obligatory  ou  the  Great  Western  Rail- 
way Company  to  stop  the  trains  in  manner  aforesaid. 

"  8.  That  the  said  Thames  Junction  Railway  Company  shall  cause 
their  trains  to  meet  those  of  the  Great  Western  Railway  Company 
in  every  instance  whenever  they  may  have  given  notice  of  their  inten- 
tion so  to  do,  and  at  the  period  mentioned  in  such  notices ;  and,  in 
default  thereof,  shall  forfeit  and  pay  to  the  said  Great  Western  Rail- 
way Company  the  sum  of  10£  for  every  omission. 

"9.  The  Great  Western  Railway  Company  to  give,  before  the 
arrival  of  any  of  their  trains,  such  signal  as  may  be  seen  or  heard  at 
either  end  of  the  inclined  plane  of  the  Birmingham,  Bristol*  and 
Thames  Junction  Railway ;  that  within  one  minute  after  such  signal, 
the  Great  Western  Railway  Company  shall  close  the  passage  of  the 
Thames  Junction  Railway  with  a  good  and  substantial  barrier,  with 
proper  spring  buffers,  placed  at  right  angles  to  the  line  of  that  rail- 
way ;  and  that  such  barrier  jhould  not  be  closed  more  than  three 
minutes  if  any  train  shall  require  to  ascend  the  inclined-plane,  or 
more  than  five  minutes  if  any  train  shall  require  to  descend,  and 
of  which  due  notice  shall  be  given  by  the  Thames  Junction  Railway 
.  Company ;  but  such  barrier  snail  not  remain  closed  during  such  pe- 
riods of  three  or  five  minutes  respectively,  in  case  such  train  or  trains 
as  may  be  expected  to  pass,  shall  have  passed  within  and  before  the 
expiration  of  such  period  of  three  or  five  minutes :  Provided  always, 
that,  in  the  event  of  any  train  or  trains  of  the  Thames  Junction  Rail- 
way Company  being  on  the  inclined  plane,  whether  ascending  to  or 
descending  from  the  London  and  Birmingham  Railway,  notice  by 
signal  shall  be  given  by  the  said  company,  and  no  train  of  the  Great 
Western  Railway  Company  shall  pass  the  said  point  of  junction 
during  a  period  of  two  minutes  from  the  signal  being  given,  unless  or 
until  the  said  train  or  trains  of  the  Thames  Junction  Railway  Com- 
pany shall  have  passed  in  like  manner  the  point  of  junction  of  the 
two  lines. 
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"  10.  That,  in  default  by  either  party  in  the  performance  of  the  said 
last  mentioned  condition,  the  party  so  offending  shall  forfeit  and  pay 
to  the  other  party  the  sum  of  5/.  for  each  and  every  default 

"11.  That  every  stoppage  of  any  train  shall  leave  its  nearest  extre- 
mity clear  by  five  yards  of  any  part  of  the  area  of  the  crossings ;  and 
either  company  transgressing  this  stipulation  shall  pay  to  the  other 
5L 

"  12.    That  all  penalties  hereinbefore  fixed  shall  be  recoverable  as 
'liquidated  damages. 

"  13.  That,  if  the  said  Birmingham,  Bristol,  and  Thames  Junction 
Railway  Company,  in  order  to  receive  the  engines  and  carriages  of 
the  said  Great  Western  Railway,  shall  lay  any  rails  on  their  said, 
railway,  in  addition  to  the  rails  which  would  otherwise  \>e  required 
by  them,  then  and  in  such  case  the  said  Great  Western  Railway 
Company  shall  and  will  pay  to  them,  the  said  Birmingham,  Bristol, 
and  Thames  Junction  Railway  Company,  so  long  as  such  last  men* 
tioned  company  shall  maintain  in  good  and  sufficient  repair,  or  renew, 
such  additional  rails,  interest  at  the  rate  of  5/.  per  cent  per  annum 
on  the  moneys  which  may  be  laid  out  and  expended  by  the  said  last 
mentioned  company  in  or  about  the  procuring  and  laying  such  addi- 
tional rails,  provided  that  such  moneys  shall  not  exceed  the  sum  of 
5,000/. 

"  It  is  hereby  also  further  agreed  by  and  between  the  said  parties 
hereto,  that  the  said  Birmingham,  Bristol,  and  Thames  Junction  Rail- 
way Company  shall  and  will  give  their  unqualified  parliamentary  as- 
sent to  the  passing  of  an  act  intended  to  be  applied  for  by  the  said 
Great  Western  Railway  Company  for  authorizing  the  making  of  the 
railway  so  intended  to  be  made  by  them,  in  such  manner  as  under 
the  standing  orders  of  the  Houses  of  Parliament  may  be  required  for 
the  signifying  of  assents  to  the  passing  of  railway  bills,  but  subject 
and  without  prejudice  to  the  said  hereinbefore-recited  conveyance, 
and  these  presents,  and  the  grant  and  provisions  herein  contained, 
and  shall  not  nor  will,  directly  or  indirectly,  oppose  the  passing  of 
such  act ;  and  also  that  the  said  Great  Western  Railway  Company 
shall  and  will  give  their  unqualified  parliamentary  assent,  as  owners 
or  otherwise,  to  the  passing  of  the  act  intended  to  be  applied  for  by 
the  said  Birmingham,  Bristol,  and  Thames  Junction  Railway,  for 
authorizing  the  making  of  the  extension  of  their  railway,  intended  to 
be  made  by  them  as  aforesaid,  but  subject  and  without  prejudice  to 
the  provisions  herein  contained,  and  shall  not  nor  will,  directly  or 
indirectly,  oppose  the  passing  of  such  act ;  and  also  subject  and  with- 
out prejudice  to  the  remedies,  rights,  and  interests,  vested  or  contin- 
gent, of  the  said  Great  Western  Railway  Company,  under  an  agree- 
ment, dated  the  3d  of  June,  1835,  and  made  between  the  Rt  Hon. 
William,  Lord  Kensington,  of  the  one  part,  and  R  W.  GrenfeU,  of, 
&c,  C.  B.  Tripp,  of,  &a,  and  R.  Bright,  of,  &c.,  on  behalf  of  the  Great 
Western  Railway  Company,  of  the  other  part,  if  any  such  remedies, 
rights,  or  interests  shall  exist  as  against  the  Birmingham,  Bristol,  and 
Thames  Junction  Railway  Company;  and  further,  but  subject, 
nevertheless,  to  the  sanction  and  approbation  of  parliament,  that 


460  COURT  OF  COMMON  PLEAS,  1852-63. 


The  West  London  Railway  Co.  v.  The  London  end  North- Western  Railway  Co. 


if  so  much  of  the  said  intended  railway  of  the  said  Birmingham, 
Bristol,  and  Thames  Junction  Railway  Company,  as  it  is  intended 
to  be  carried  over  the  said  piece  or  parcel  of  land  in  the  margin 
of  these  presents,  shall  not  be  completed  within  the  space  limited 
for  that  purpose  by  the  said  act  for  incorporating  the  said  last 
mentioned  company,  or  any  future  act,  or  if  so  much  of  the  same 
railway  as  is  intended  to  be  carried  over  the  said  last  mentioned  piece 
or  parcel  of  land  shall  be  abandoned  or  given  up  by  the  said  last 
mentioned  company,  or  after  the  same  shall  have  been  completed, 
shall,  for  the  space  of  three  years  cease  to  be  used  and  employed  as 
a  railway,  then  and  in  such  case  the  same  piece  or  parcel  of  land,  or 
so  much  thereof  as  may  be  required  for  the  said  intended  railway  of 
the  Great  Western  Railway  Company,  or  any  of  the  works  connected 
therewith,  shall  thereupon  vest  and  become  and  be  the  absolute  pro- 
perty of  the  said  last  mentioned  company,  upon  payment,  satisfaction, 
or  compensation  for  the  same,  at  the  same  price  per  acre  which  may 
have  been  paid  to  the  churchwardens  of  the  said  two  parishes  of 
Hammersmith  and  Fulham,  by  the  Birmingham,  Bristol,  and  Thames 
Junction  Railway  Company,  in  the  same  or  the  like  manner  as  any 
other  lands  which  may  be  taken  and  purchased  by  the  said  Great 
Western  Railway  Company  for  the  purposes  of  their  said  intended 
;railway." 

By  the  9  &  10  Vict.  c.  204,  the  London  and  Birmingham,  the 
Grand  Junction,  and  the  Manchester  and  Birmingham  Railway  Com- 
panies were  consolidated,  and  incorporated  by  the  name  of  The  Lon- 
don and  North- Western  Railway  Company ;  and,  by  the  1st  section 
of  that  act,  the  acts  of  incorporation  of  those  respective  companies 
were  repealed ;  and  it  was  provided  that  the  repealing  of  the  said  acta 
should  not  revive  any  acts  or  provisions  of  any  acts  by  the  said  recited 
acts  repealed,  and  should  not  annul  or  in  any  wise  prejudice  or  affect 
any  purchase,  sale,  conveyance,  grant,  contract,  security,  act,  matter, 
or  thing  whatsoever  theretofore  made,  done,  committed,  or  executed 
under  or  by  virtue  or  in  pursuance  of  the  said  repealed  acts,  or  any 
of  them,  but  all  such  purchases,  sales,  &c.,  should  be,  and  were  thereby 
declared  to  be,  as  good,  valid,  and  effectual,  to  all  intents  and  pur- 
poses whatsoever,  as  if  the  said  acts  had  not  been  repealed ;  and  by 
s.  5,  all  the  rights,  interests,  and  obligations  of  the  old  companies 
were  vested  ill  and  transferred  to  the  new  company. 

In  the  same  session,  the  defendants  obtained  an  act  (9  &  10  Vict, 
c.  369)  intituled  "  An  act  to  authorize  an  improvement  of  the  West 
London  Railway,  and  the  extension  thereof  to  the  river  Thames." 
By  the  1st  section  of  this  act,  —  reciting  the  3  &  4  W.  4,  c.  36,  (the 
act  of  incorporation  of  the  London  and  Birmingham  Railway  Com- 
pany,) the  6  W.  4,  c.  79,  and  the  3  &  4  Vict  105,  (the  acts  relating 
to  the  Birmingham,  Bristol,  and  Thames  Junction  Railway  Company,) 
and  the  leasing  act  of  8  &  9  Vict.  c.  156 ;  and  reciting  that,  by  virtue 
of  such  last  mentioned  act,  the  West  London  Railway  "  had  been 
leased  in  perpetuity  to  the  said  London  and  Birmingham  Railway 
Company,"  and  that,  "  by  the  said  last  mentioned  act,  it  was  also 
provided  that  the  Great  Western  Railway  Company  should  be  admit* 
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ted  to  an  equal  participation  with  the  said  London  and  Birmingham 
Railway  Company,  in  the  possession,  use,  and  management  of  the 
said  West  London  Railway,  and  the  exercise  and  enjoyment  of  all 
powers,  rights,  and  privileges  in  relation  thereto ;"  and  further  reciting 
that  "  the  West  London  Railway  crosses  the  Great  Western  Railway 
on  the  level,  in  a  very  inconvenient  manner,  for  the  purpose  of  com* 
municating  with  the  London  and  Birmingham  Railway ;  and  it  ia 
expedient  that  a  new  line  of  railway  should  be  made  for  such  purpose, 
crossing  the  said  Great'Western  by  means  of  a  bridge,  and  joining 
the  present  line  of  the  said  West  London  at  or  near  Wormwood 
Scrubbs;  that  the  benefits  of  the  said  railway  would  be  greatly 
increased  if  the  same  were  extended  to  the  river  Thames ;  and  that 
the  London  and  Birmingham  Railway  Company  and  the  Great 
Western  Railway  Company  were  willing  so  to  extend  the  said  rail- 
way, if  authorized  by  parliament  so  to  do,"  it  was  enacted  "  that  the 
several  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  and 
of  the  Railways  Clauses  Consolidation  Act,  1845,  so  far  as  the  same 
might  be  applicable,  and  were  not  inconsistent  with  the  provisions 
thereinafter  contained,  should  be  incorporated  with  and  form  part  of 
that  act,  for  the  purpose  of  enabling  the  London  and  Birmingham 
Railway  Company  to  make  a  new  line  of  railway  to  connect  the  said 
West  London  Railway  with  the  London  and  Birmingham  Railway, 
and  extend  the  line  of  the  said  West  London  Railway  to  the  river 
Thames  as  hereinafter  mentioned,  and  to  enable  the  said  last  men* 
tioned  company,  jointly  with  the  Great  Western  Railway  Company, 
to  maintain  and  use  the  said  railway,  and  also  to  enable  either  of  the 
said  companies  to  purchase  and  hold  lands  as  thereinafter  mentioned  * 
in  connection  with  the  undertaking  by  that  act  authorized."  And  by 
s.  7  it  is  enacted,  "  that  the  line  of  the  said  railway  hereby  authorized 
to  be  made  in  extension  of  the  said  West  London  Railway,  shall 
commence  at  the  terminus  of  the  said  railway,  at  or  near  the  basin 
of  the  Kensington  Canal,  in  the  parish  of  St.  Mary  Abbott,  Kensing- 
ton, in  the  county  of  Middlesex,  shall  pass  in  or  through  the  said 
parish,  and  the  parishes  of  Hammersmith,  Chelsea,  and  Fulham,  or 
one  of  them,  in  the  same  county,  and  shall  terminate  at  or  near  the 
river  Thames,  in  or  near  the  Fulham  town  meadows,  in  the  parish 
of  Fulham ;  and  it  shall  be  lawful  for  the  said  London  and  Birming- 
ham Railway  Company  to  make  and  maintain  such  wharves,  quays, 
buildings,  and  shipping  places,  staiths,  warehouses,  and  other  conve- 
niences, in  connection  with  the  said  railway,  as  they  may  deem  neces- 
sary for  the  purposes  thereof," 

In  1847,  an  act  (10  &  11  Vict.  c.  91)  was  passed,,  to  enable  the 
Great  Western  Railway  Company  to  widen  the  West  London  Rail- 
way, to  build  a  bridge  across  the  Thames,  and  to  continue  a  line  to 
a  junction  with  the  London  and  South- Western  Railway,  in  the  par- 
ish of  St.  Mary,  Lambeth,  in  the  county  of  Surrey. 

Neither  the  North- Western  Railway  Company  nor  the  Great  West- 
ern Railway  Company  had  taken  any  steps  towards  the  carrying  into 
effect  the  extensions  and  improvements  of  the  West  London  Rail- 
way, authorized  respectively  by  the  9  &  10  Vict.  c.  369,  and  the  10 
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&  11  Vict  c  91 ;  and,  from  the  time  of  the  execution  of  the  lease 
of  the  lOtlL  of  March,  1846,  not  a  single  passenger  train,  nor  any 
train  in  connection  with  either  the  London  and  North- Western  Rail- 
way or  the  Great  Western  Railway,  had  been  run  upon  the  West 
London  Railway, — the  defendants,  the  London  and  North- Western 
Railway  Company  having  found  it  more  conducive  to  their  own 
interest,  and  more  productive  of  profit  to  them  to  work  the  line  with 
goods  trains  only. 

It  was  admitted  that  the  West  London  Railway  in  the  hands  of 
the  plaintiffs  had  been  cm  utter  failure.  But  it  was  insisted,  that, 
upon  the  true  construction  of  the  leasing  act,  (8  &  9  Vict  c.  156,) 
and  of  the  lease  made  in  pursuance  thereof,  the  defendants,  the  les- 
sees, acquired  all  the  rights  which  the  plaintiffs  had  under  their  agree* 
ment  with  the  Great  Western  Railway  Company,  of  the  4th  of 
February?1837,  and  were  bound  to  enforce  those  rights,  and  to  run 
trains  on  the  West  London  Railway  in  connection  with  their  own 
line  and  with  the  Great  Western  Railway ;  and,  further,  that  the 
defendants  were  bound  to  work  the  line  with,  passenger  trains  as 
well  as  with  goods  trains. 

For  the  defendants  it  was  insisted,  that  the  covenant  "  efficiently  n 
to  work  the  West  London  Railway  was  at  most  a  covenant  of 
indemnity ;  that  all  the  defendants  were  bound  to  do,  was,  to  work 
the  line  in  a  reasonably  efficient  manner,  and  that  they  performed 
their  covenant  by  working  it  in  such  manner  as  might  be  found  to  be 
productive  of  the  largest  amount  of  net  profits;  and  that  they  were 
not  bound  to  work  the  line  with  any  particular  description  of  trains, ' 
*   nor  in  connection  with  their  own  or  the  Great  Western  Railway. 

The  Lord  Chief  Justice  adopted  the  view  presented  by  the  plain- 
tiffs, and  expressed  an  opinion  that  the  covenant  in  question  was  not 
a  mere  covenant  to  indemnify,  but  that  the  defendants  were  bound  to 
work  the  West  London  Railway  with  passenger  trains  as  well  as 
with  goods  trains. 

It  was  ultimately  agreed  that  a  verdict  should  be  entered  for  the 
plaintiff,  subject  to  a  motion  by  them  to  take  the  opinion  of  the  court 
as  to  the  principle  upon  which  the  damages  were  to  be  assessed  upon 
the  sixth  breach,  —  assuming  that  the  defendants  were  bound  (as  his 
lordship  had  ruled)  to  work  the  West  London  Railway  with  passen- 
ger trains  as  well  as  with  goods  trains, —  and  also  to  run  trains  in 
connection  with  their  own  line,  and  with  the  Great  Western  Rail* 
way. 

Bytes,  Sergt,  accordingly  in  Easter  term  last,  obtained  a  rule  nisi, 
on  the  part  of  the  plaintiffs,  for  a  writ  of  inquiry  to  assess  the  dama- 
ges upon  the  sixth  issue,  upon  such  principle  as  the  court  should 
direct  He  submitted  that  the  proper  principle  would  be  upon  the 
assumption  that  the  defendants  were  bound  to  work  the  plaintiffs' 
line  in  connection  with,  and  as  a  branch  of,  the  North- Western  and 
Great  Western  railways,  and  with  passenger  trains  a4  well  as  with 
goods  trains. 
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F.  Thesiger,  at  the  same  time,  on  the  part  of  the  defendants,  ob- 
tained a  rale  nisi  for  a  new  trfel,  on  the  ground  of  misdirection.  He 
submitted  that  "  efficiently  "  working  the  line,  meant,  working  it,  not 
with  any  particular  description  of  trains,  but  in  such  a  manner  as  to 
produce  the  greatest  advantage  to  the  proprietors. 

F.  7%esiger}  Channel^  Sergt.,  and  Bovill,  on  a  subsequent  day  in 
the  same  term,  showed  cause  against  the  plaintiff's  rule.  The  ques- 
tion depends  upon  the  construction  of  the  lease,  which  contains  no 
recital  of,  nor  does  it  make  any  reference  to,  the  recital  in  the  act  of 
parliament  upon  which  the  plaintiffs  must  rely  to  aid  the  interpreta- 
tion they  seek  to  put  upon  the  defendants'  covenant  The  34th  and 
35th  sections  of  3  &  4  Vict.  c.  105,  the  plaintiffs'  second  act,  refer  to 
the  agreement  between  them  and  the  Great  Western  Railway  Com- 

1>any  of  the  4th  of  February,  1837,  and  make  provision  for  the  regu- 
ation  and  management  of  the  crossing  of  the  Oreat  Western  and 
the  Birmingham,  Bristol,  and  Thames  Junction  Railways  at  the  point 
of  intersection  at  Wormwood  Scrubbs.  The  leasing  act  of  8  &  9 
Vict  c.  156,  recites  the  London  and  Birmingham  Railway  Company's 
act  of  incorporation,  3  &  4  W.  4,  c.  36,  the  plaintiffs'  act  of  incorpo- 
ration, 6  &  7  W.  4,  c.  79,  and  the  plaintiffs'  extension  act,  3  &  4  Vict 
c.  105,  and  then  recites  that  "  it  has  been  found  that  the  said  West 
London  Railway  cannot  be  worked,  as  a  separate  and  independent 
undertaking,  with  advantage  to  the  proprietors  thereof ;  but  the  same 
might  be  advantageously  worked  and  used  in  connection  with  the 
said  London  and  Birmingham  Railway  and  the  said  Great  Western 
Railway,  or  either  of  th6m,  by  both  or  either  of  the  companies  to 
whom  the  said  last  mentioned  railways  belong ;  and  the  said  West 
London  Railway  Company  are  therefore  desirous  of  letting  the  said 
railway  on  lease  to  the  London  and  Birmingham  Railway  Company; 
and  the  said  last  mentioned  company  are  willing  to  accept  such  lease, 
Subject  to  certain  terms  and  conditions  which  have  been  mutually 
agreed  on  between  the  said  two  companies;"  it  then  proceeds  to 
enact "  that  it  shall  be  lawful  for  the  said  West  London  Railway 
Company,  by  and  with  the  consent  of  a  general  meeting  of  the  pro- 
prietors of  the  said  company,  specially  convened  for  that  purpose,  to  de- 
mise or  lease  to  the  said  London  and  Birmingham  Railway  Company,' 
for  any  term  not  exceeding  nine  hundred  and  ninety-nine  years,  the 
said  West  London  Railway  as  authorized  to  be  constructed  under  the 
powers  of  the  said  recited  acts,  and  all  stations,  wharves,  lands,  build- 
ings, and  appurtenances  belonging  thereto,  or  held,  used,  or  enjoyed 
therewith,  and  all  their  rights,  powers, and  privileges  in  relation  thereto; 
and  it  shall  be  lawful  for  the  said  London  and  Birmingham  Railway 
Company  to  accept  and  take  such  lease,  and  to  use,  exercise,  and 
enjoy  all  such  powers,  rights,  and  privileges  as  aforesaid,  subject  to 
the  provisions  of  this  act,  and  to  the  performance  of  the  conditions 
to  be  contained  in  .such  lease."  Section  2  confirms  the  agreement 
theretofore  entered  into  for  the  proposed  lease.  The  3d  section  recites 
that  "it  has  been  agreed  that  the  said  West  London  Railway  and 
any  intended  extensions  thereof  shall  be  used,  occupied,  and  enjoyed 
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by  the  Great  Western  Railway  Company  jointly  and  on  equal  terms 
with  the  said  London  and  Birmingham  Railway  Company,"  and 
enacts  "  that  it  shall  be  lawful  for  the  said  London  and  Birmingham 
Railway  Company,  and  they  are  hereby  required,  at  any  time  after 
they  shall  have  become  lessees  of  the  said  West  London  Railway,  to 
admit  the  Great  Western  Railway  Company  to  a  participation,  on 
equal  terms  with  themselves,  in  the  use,  enjoyment,  control,  and  ma- 
nagement of  the  said  West  London  Railway,  and  the  stations,  build- 
ings, lands,  wharves,  and  other  conveniences,  connected  therewith,  and 
to  the  exercise  and  enjoyment  of  all  rights,  powers,  and  privileges  in 
relation  thereto,  which  may  be  leased  to  them  by  the  said  West  Lon- 
don Railway  Company ;  and  it  shall  be  lawful  for  the  said  Great 
Western  Railway  Company,  and  for  the  said  London  and  Birming- 
ham Railway  Company,  to  enter  into  and  to  carry  into  effect  such 
arrangements  as  may  have  been,  or  may  be  hereafter,  mutually  agreed 
on  between  them  for  insuring  to  the  said  two  companies  respectively 
such  equal  use,  enjoyment,  control,  and  management,  of  the  said 
West  London  Railway.     Provided  always,  that  it  shall  not  be  law- 
ful for  either  of  the  said  companies,  by  virtue  of  the  powers,  rights, 
or  privileges  which  may  be  conferred  on  them  under  or  in  pursuance 
of  the  provisions  of  this  act,  to  prevent  or  obstruct  the  free  use  of  the 
said  railway,  at  all  proper  times,  by  the  other  of  such  companies,  or 
by  the  carriers  using  their  respective  railways."     Reliance  will  be 
placed,  on  the  other  side,  upon  the  words  in  the  1st  section  of  this  act 
which  profess  to  grant  to  the  defendants  all  "  the  rights,  powers,  and 
privileges  "  of  the  plaintiffs  in  relation  to  the  premises  demised,  as 
implying  a  transfer  to  the  former  of  all  the  rights  of  the  latter  under 
their  agreement  with  the  Great  Western  Railway  Company,  of  the 
4th  of  February,  1837.    But  that  cannot  be  the  true  construction  of 
the  clause,  unless  those  words  could  also  be  held  to  transfer  to  and 
impose  upon  the  defendants  all  the  plaintiffs'  liabilities  in  reference 
to  that  agreement     The  recitals  in  the  preamble  of  the  act  are  evi- 
dently inserted  merely  to  satisfy  the  requirements  of  parliament,  to 
satisfy  the  legislature  that  there  is  a  reason  for  that  for  which  its  aid 
is  asked.     The  lease  contains  no  reference  to  this  recital,  and  there- 
fore cannot  be  affected  by  it.    The  act  does  not  profess  to  dictate  the 
terms  of  the  lease ;  that  is  left  entirely  to  the  arrangement  of  the 

Iiarties.     Even  if  the  recitals  in  the  act  bad  'been  incorporated  in  the 
ease,  it  would  not  in  any  respect  have  varied  the  defendants'  liability. 
[Williams,  J.     It  might  be  a  question  whether,  supposing  the  jury 
to  be  of  opinion  that  it  would  be  for  the  benefit  of  both  companies 
to  work  them  together,  in  the  way  contended  for  by  the  plaintiffs,  the 
omission  to  do  so  might  not  be  a  breach  of  the  covenant] 

The  lease  purports  to  be  a  demise  of  the  West  London  Railway 
as  an  independent  line,  and  the  defendants  covenant  to  work  it  as  an 
independent  line.  If  the  defendants  are  bound  to  work  it  in  connec- 
tion with  their  own  line, —  suppose  it  should  at  any  future  time  turn 
out  that  the  North- Western  Railway  could  not  be  profitably  worked 
at  all,  —  could  it  be  contended  that  they  could  not  discontinue  the 
working,  because  they  were  under  a  covenant  with  the  West  Lon- 
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don  Railway  Company  ?  This  absurd  consequence  must  necessarily 
follow,  if  .the  construction  sought  to  be  put  upon  the  statute  and  the 
lease  by  the  plaintiffs  be  the  true  one.  The  fair  meaning  of  the  cove- 
nant in  question  is,  that  the  lessees  shall  do  for  the  lessors  that  which 
experience  had  shown  that  they  were  utterly  unable  to  do  for  them- 
selves. 

Byles,  Sergt,  E.  James,  and  Aspland,  in  support  of  the  plaintiffs' 
rule.  The  main  question  is,  whether  the  defendants,  the  London  and 
North- Western  Railway  Company,  have  not  by  their  covenant  bound 
themselves  to  work  the  West  London  Railway  in  connection  with, 
and  as  a  branch  of,  their  own  line,  and,  further,  to  enforce  against  the 
Great  Western  Railway  Company  the  performance  by  them  of  the 
agreement  of  the  4th  of  February,  1837,  by  stopping  their  trains,  to 
meet  those  of  the  West  London  Railway.  That  the  West  London 
Railway  Company  could  compel  the  Great  Western  Railway  Com- 
pany to  stop  their  trains  in  the  manner  pointed  out  in  the  agreement, 
is  beyond  doubt;  and  it  is  equally  clear  that  all  the  rights,  powers, 
and  privileges  of  the  plaintiffs  in  relation  to  their  railway  and  works, 
—  and  one  of  those  works,  is,  the  station  at  Holsden  Green  erected  for 
the  purpose  of  taking  up  and  letting  down  passengers,  —  are  by  the 
lease  transferred  to  and  vested  in  the  defendants. 

[Jervis,  C.  J.  What  provision  in  the  act  requires  the  defendants 
to  stop  either  their  own  trains  or  those  of  the  Great  Western  Rail- 
way ?] 

None,  in  terms.     The  recital  in  the  leasing  act,  8  &  9  Vict  c.  156, 
to  the  obtaining  of  which  the  defendants  necessarily  must  have  been 
parties,  shows  that  it  was  well  known  to  the  parties  that  the  line 
about  to  be  demised  could  not  advantageously  be  worked  as  a  sepa- 
rate and  independent  undertaking,  but  that  it  was  contemplated  that 
it  might  be  advantageously  worked  in  connection  with  either  or  both 
of  the  companies  mentioned.  The  whole  scope  of  this  parliamentary 
arrangement  imports  an  agreement  that  the  lines  shall  be  worked 
together;   and,  with   this  understanding,  the  defendants  covenant 
"  efficiently  to  work  and  repair  the  railway  and  works  demised.'9 
Before  the  passing  of  that  act,  the  Great  Western  Railway  Company 
had  entered  into  the  agreement  with  the  plaintiffs,  under  which  they 
were  bound  to  stop  certain  of  their  trains ;  and  the  act,  in  section  3, 
expressly  provides  that  the  Great  Western  Railway  Company  shall 
be  admitted  to  a  participation  with  the  London  and  Birmingham 
Railway  Company  in  the  use  of  the  West  London  Railway.    What 
is  the  meaning  of  working  in  connection,  unless  there  is  a  corres- 
pondence between  the  respective  trains  ?     The  lease  professes  to  be 
founded  upon  the  act ;  and  was  intended  to  be  an  execution  of  the 
powers   conferred   thereby.     It  is  clear  that  the  defendants   might 
maintain  an  action  against  the  Great  Western  Railway  Company 
for  a  refusal  to  stop  their  trains  pursuant  to  the  agreement  of  the  4th 
of  February,  1837.     Efficiently  to  work,  means,  to  work  with  effect, 
to  make  profits ;  and  the  only  way,  as  appears  from  the  act,  of  mak- 
ing profits,  is,  to  work  the  railways  in  question  in  connection  with 
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each  other.  If  there  be  any  doubt  upon  the  language  of  the  cove* 
nant,  it  must,  according  to  the  known  rule  of  construction,  be  taken 
most  strongly  against  the  covenantors.  Supposing  the  plaintiffs* 
construction  of  the  statute  and  of  the  covenant  to  be  untenable,  it 
by  no  means  follows  that  this  is  not  a  case  for  serious  damages.  It 
may  be  that  the  defendants  are  bound  to  work  the  plaintiffs'  line  so 
as  to  promote  the  interests  of  both  parties.  That  they  confessedly 
have  not  done. 

Our  adv.  vtilL 

Jervis,  C.  J.,  in  ttie  early  part  of  the  present  term,  intimated  that 
the  court  were  desirous  of  hearing  the  case  further  discussed,  with 
reference  to  one  question  which  had  not  been  very  much  considered, 
namely,  the  question  whether  the  rights  and  powers  conferred  upon 
the  plaintiffs  under  their  agreement  with  the  Great  Western  Rail* 
way  Company,  of  the  4th  of  February,  1837,  were  so  transferred  by 
the  lease,  as  to  be  binding  and  obligatory  ftn  the  defendants. 

ChannelL,  Sergt.,  and  BoviUy  for  the  defendants.  It  is  submitted,  in 
the  first  place,  that  the  London  and  North- Western  Railway  Com- 
pany had  no  power  to  enforce  against  the  Great  Western  Railway 
Company  the  performance  of  the  agreement  whicfi  the  latter  had 
entered  into  with  the  West  London  Railway  Company ;  and,  se- 
condly, that,  if  they  had  the  power  to  do  so,  they  were  not  bound 
by  their  covenant  with  the  West  London  Railway  Company  to 
exercise  it 

1.  The  defendants  were  not  parties,  or  in  any  way  privy  to  the 
agreement  of  February,  1837,  or  to  the  preliminary  matters  recited 
therein.  It  may  be  that  the  plaintiffs  may  have  contemplated  that 
the  Great  Western  Railway  Company  should  stop  their  trains  in  the 
manner  mentioned  in  the  agreement ;  but  there  is  no  absolute  engage- 
ment that  they  shall  do  so. 

[Cress well,  J.  The  fourth,  fifth,  sixth,  and  seventh  clauses  of  the 
agreement  look  very  much  the  other  way;  the  penalty  would  be 
absurd,  if  the  parties  intended  to  be  bound  only  so  long  as  either 
pleased.  If  the  Great  Western  Railway  Company  found  that  it  was 
not  to  their  interest  to  continue  the  accommodation  pointed  at  by  the 
agreement,  they  were  not  bound  to  go  on. 

Talfouro,  J.     Then  it  is  no  agreement. 

Maule,  J.  The  7th  article  of  the  agreement  is,  that  "  the  said 
Great  Western  Railway  Company  shall  stop  such  of  their  trains  as 
the  Thames  Junction  Railway  Company  shall  have  declared,  in  man- 
ner aforesaid,  their  intention  of  meeting  by  corresponding  trains  at 
the  said  station,  for  the  purpose  of  taking  up  and  setting  down  such 
passengers  as  may  require  to  be  transferred  to  or  from  the  trains  of 
the  said  Thames  Junction  Railway  Company,  and  may  be  respec- 
tively ready  for  the  purpose ;  and,  in  default  thereof,  the  said  Great 
Western  Railway  Company  shall  pay  a  penalty  to  the  said  Thames 
Junction  Railway  Company,  of  20/.  each  for  such  omission."] 

Would  the  Great  Western  Railway  Company  be  bound  for  all 
time? 
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[Jervis,  C.  J.  None  of  os  feel  any  difficulty  as  to  this  point  The 
other  is  the  point  upon  which  some  doubt  has  arisen,  namely,  whe- 
ther the  rights  of  the  West  London  Railway  Company  under  the 
agreement  are  transferred  to  the  London  and  North- Western  Railway 
Company  either  by  the  lease  or  by  force  of  the  act  of  parliament  un- 
der which  the  lease  was  granted.] 

2.  The  next  question  is,  whether,  supposing  the  power  of  enforcing1 
the  agreement  with  the  Great  Western  Railway  Company  to  exist, 
it  has  been  so  transferred  to  the  defendants  as  to  empower  and  oblige 
them  to  enforce  it.  Neither  the  lease  nor  the  agreement  made  in 
contemplation  of  it,  nor  the  act  of  parliament  under  which  the  lease 
was  granted,  contains  any  provision  making  it  obligatory  upon  the 
defendants  to  enforce  the  agreement  with  the  Great  Western  Railway 
Company,  or  any  the  most  remote  reference  to  it,  except  that  the  reci- 
tal of  that  act  refers  to  the  3  &  4  Vict.  c.  105,  the  34th,  35th,  36th, 
and  37th  sections  of  which  do  make  mention  of  that  agreement 
Those  provisions,  however,  were  addressed  to  a  totally  different  mat- 
ter, namely,  the  security  of  the  public  against  accidents  which  might 
result  from  the  crossing  of  two  lines  of  railway  in  the  manner  pro- 
posed, 

[Jervis,  C.  J.  The  reference  in  the  recital  in  the  8  &  9  Vict  c. 
156,  to  the  3  &  4  Vict  c.  105,  was  merely  for  the  purpose  of  showing 
that  the  plaintiff's  company  bad  changed  its  name.] 

The  8  &  9  Vict  c.  156,  empowered,  but  did  not  oblige,  the  West 
London  Railway  Company  to  grant,  and  the  London  and  Birming- 
ham Railway  Company  to  take,  a  lease  of  the  West  London  Rail- 
way ;  and  it  left  them  to  make  such  stipulations  as  they  pleased, 
provided  they  were  not  inconsistent  with  the  provisions  of  the  act: 
8.  2.  l*he  lease  purports  to  follow  the  enacting  words  of  the  statute ; 
the  lessees  propose  to  take  upon  themselves  the  duties,  and  to  clothe 
themselves  with  the  rights,  imposed  upon  and  acquired  by  the  lessors 
under  their  acts  of  parliament  There  is  nothing  to  extend  the 
words  so  as  to  make  them  comprehend  a  contract  which  the  lessors 
had  voluntarily  entered  into  with  third  parties.  The  defendants  had 
no  notice  of  that  agreement  If  the  lease  be  looked  at,  -unaided  by 
the  act  of  parliament,  the  lessees  are  not  bound  by  the  agreement : 
and,  if  the  enacting  part  of  the  act,  —  which  is  alone  the  operative 
part,  be  looked  at,  it  will  be  found  that  all  that  the  West  London 
Railway  Company  professed  to  demise,  or  the  London  and  Birming- 
ham Railway  Company  to  take,  was, "  the  said  West  London  Rail- 
way as  authorized  to  be  constructed  under  the  powers  of  the  said 
recited  acts,  and  all  stations,  wharves,  lands,  buildings,  and  appurte- 
nances belonging  thereto,  or  held,  used,  or  enjoyed  therewith,  and  all 
their  rights,  powers,  and  privileges  in  relation  thereto.'9 

[Mavle,  J.  "Is  it  contended  that  the  defendants  are  placed  in  the 
same  position  as  the  plaintiffs  stood  in  with  regard  to  the  Great 
Western  Railway  Company,  as  to  the  liabilities  as  well  as  rights  and 
privileges  ?] 

The  plaintiffs  must  so  contend.  But  it  is  submitted  that  the  defend- 
ants would  have  no  power  to  enforce  that  .contract 
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[Jervis,  C.  J.  Why  not  ?  The  act  of  parliament  empowers  the 
West  London  Railway  Company  to  lease  their  line  and  all  their 
rights,  powers,  and  privileges  in  relation  thereto ;  and  in  the  lease 
they  profess  to  exercise  that  power.] 

The  utmost  extent  of  what  the  defendants  cpuld  acquire  by  the 
lease,  would  be,  an  option  to  stop  the  Great  Western  trains,  if  they 
pleased ;  no  obligation  is  cast  upon  the  defendants  to  stop  the  Great 
Western  trains,  or  to  sue  the  Great  Western  Railway  Company  for 
refusing  to  stop ;  and  clearly  a  court  of  equity  would  not  enforce  spe- 
cific performance  of  the  agreement  at  the  instance  of  defendants. 

[Cress well,  J.  Would  the  Great  Western  Railway  Company  be 
bound  to  act  upon  any  notice  which  did  not  come  from  the  West 
London  Railway  Company  ?] 

Clearly  not  Some  reliance  may  be  placed  upon  the  4th  section 
of  the  8  &  9  Vict  c.  156,  which  enacts  "  that  all  actions,  suits,  indict- 
ments, informations,  and  other  proceedings  whatsoever,  at  law  or  in 
equity,  which  could  or  might  have  been  brought  or  instituted  by  or 
against  the  said  West  London  Railway  Company  if  this  act  had  not 
been  passed,  with  reference  to  any  act  or  default  relating  to  the  said 
West  London  Railway,  and  which  may  occur  after  the  leasing  there- 
of to  the  said  London  and  Birmingham  Railway  Company,  shall, 
during  the  continuance  of  such  lease,  be  brought  or  instituted  by  or 
against  the  said  London  and  Birmingham  Railway  Company,  in  like 
manner  as  though  the  said  last  mentioned  company  had  in  all  cases 
been  named  in  the  said  recited  acts  relating  to  the  said  West  London 
Railway,  or  were  now  substituted  therein  for  the  said  West  London 
Railway  Company,  or  for  the  Birmingham,  Bristol,  and  Thames 
Junction  Railway  Company  as  the  case  may  be."  But  that  clause 
clearly  has  reference  to  a  totally  different  state  of  things  (torn  that 
now  under  consideration ;  and  that  section,  as  well  as  the  9  &  10  Vict 
c.  369,  89. 1,  32,  are  quite  incompatible  with  the  incorporation  of  the 
Great  Western  Railway  Company's  agreement  into  this  lease. 

[Maule,  J.  The  meaning  of  the  covenant  into  which  the  defend- 
ants have  entered,  possibly  may  be,  that  they -will  so  work  the  West 
London  Railway  as  to  avoid  a  forfeiture  under  the  210th  section  of 
the  6  W.  4,  c.  79,1  and  not  with  reference  to  the  production  of  the 
greatest  possible  amount  of  profit  I  incline  to  think  that  the  true 
meaning  is,  that  the  defendants  are  to  have  the  railway  for  their  own 
profit ;  and  that,  provided  they  work  it  bond  fide  in  the  way  most  con- 
ducive to  their  own  advantage,  they  do  all  that  they  are  bound  by 

— r 

1  Which  enacts  "that,  if  the  said  railway,  or  any  part  thereof;  shall  at  any  tame  here- 
after be  abandoned  or  given  up  by  the  said  company,  or,  after  the  same  shall  have 
been  completed,  shall  for  the  space  of  three  years  cease  to  be  used  and  employed  as  a 
railway,  then  and  in  such  case  the  lands  so  purchased  or  taken  by  the  said  company 
for  the  purposes  of  this  act,  or  otherwise  the  parts  thereof  over  which  the  said  railway, 
or  any  part  of  such  railway  which  shall  'be  so  abandoned  or  given  up  by  the  said  com- 
pany shall  pass,  shall  vest  in  the  owners  for  the  time  being  of  the  land  adjoining  that 
which  shall  be  so  abandoned  or  given  up,  in  manner  following,  that  is  to  say,  one  moiety 
thereof  in  the  owners  of  the  land  on  the  one  side,  and  the  remainder  thereof  in  the 
owners  of  the  land  on  the  other  aide  thereofl" 


COURT  OF  COMMON  PLEAS,  1882-93.  469 

The  Wett  London  Btihrey  Go.  «.  The  London  end  North- Wettem  Railway  Co. 

their  covenant  to  do.  Suppose  it  turned  out  that  the  public  conve- 
nience did  not  call  for  passenger  trains,  and  the  exclusion  of  passen- 
ger trains  was  found  beneficial,  as  between  these  parties,  I  should  say 
that  that  would  be  an  efficient  working  of  the  railway.] 

As  between  the  company  and  the  public,  there  might  be  an  obli- 
gation to  run  passenger  trains ;  but  as  between  these  two  companies, 
it  never  could  be  intended  that  the  defendants  should  be  bound  to 
run  passenger  trains,  at  whatever  cost  and  disadvantage ;  and  it  cer- 
tainly is  not  so  expressed.  The  extent  of  the  obligation  cast  upon 
the  defendants  by  their  covenant,  is,  to  work  the  railway  in  a  bond 
fide  and  reasonable  manner  as  a  railway,  and  to  indemnify  the  plain- 
tiffs against  all  losses  and  forfeitures  in  consequence  of  any  want  of 
repair,  or  in  consequence  of  not  working  the  line.  Any  other  con- 
struction would  be  a  violation  of  the  proviso  that  the  lessors  shall 
have  no  control  over  the  working  or  management  by  the  lessees  of 
the  railway  or  works  demised. 

ByleSy  Serg.,  and  Aspland,  contrfr.  The  Great  Western  Railway 
Company  obtained  their  act  of  incorporation,  5  &  6  W.  4,  c.  107,  in 
the  year  1835.  In  1836,  the  plaintiffs'  act  of  incorporation,  6  W.  4, 
c.  79,  was  passed.  The  plaintiffs  having  obtained  a  grant  of  certain 
land,  over  a  portion  of  which  it  was  proposed  to  conduct  the  Great 
Western  Railway,  negotiations  took  place  between  the  two  compa- 
nies, which  ultimately  resulted  in  the  agreement  of  the  4th  of  Febru- 
ary, 1837,  the  effect  of  which  agreement  was,  forever  to  amalgamate 
the  two  lines  of  railway,  to  the  extent  at  least  of  giving  to  each  a 
right  to  use  the  other. 

[Cresswell,  J.  The  stipulations  as  to  the  stopping  of  trains  do 
not  give  the  Great  Western  Railway  Company  a  right  to  use  the 
West  London  Railway.] 

At  all  events,  it  gives  to  each  party  certain  rights  and  privileges 
with  respect  to  the  other.  And  this  agreement  has  all  the  force  and 
sanction  of  a  parliamentary  contract,  by  the  reference  to  it  in  the 
3  &  4  Vict  c  105,  se.  34,  35,  36,  and  37.  Now  it  appears  from  the 
recital  in  the  leasing  act,  8  &  9  Vict.  c.  156,  and  also  from  the  evidence 
in  the  cause,  that  the  West  London  Railway  could  not  be  worked,  as 
a  separate  and  independent  undertaking,  with  advantage  to  the  pro- 
prietors, and  could  only  be  made  profitable  by  being  worked  in  con- 
nection with  the  London  and  Birmingham  Railway  and  the  Great 
Western  Railway,  or  one  of  them.  And  there  is  a  station  at  Holsden 
Green  and  another  at  the  point  of  intersection  of  the  Great  Western 
Railway,  which  can  only  be  made  available  by  their  being  so  worked 
in  connection.  The  leasing  act,  8  &  9  Yict  c  156,  recites  the  act  of 
3  &  4  Vict.  c.  105,  which  turns  the  agreement  of  the  4th  of  February, 
1837,  into  a  quasi  act  of  parliament. 

[Maule,  J.  It  recites  it  simply  as  an  act  which  change?  the  name 
of  the  company.] 

The  act  then  recites  that  upon  which  the  argument  will  mainly 
turn,  namely,  that  "it has  been  found  that  the  West  London  Railway 
Company  cannot  be  w6rked,  as  a  separate  and  independent  under- 
VOL.  xviii*  40 


470  COURT  OF  COMMON  PLEAS,  1852-83. 

The  West  London  Railway  Co-  v.  Tho  London  nod  Korth-Wettero  Bailwaj  Co. 


taking,  with  advantage  to  the  proprietors  thereof;  hut  that  the  same 
might  be  advantageously  worked  and  used  in  connection  with  the 
London  and  Birmingham  Railway  and  the  Great  Western  Railway, 
or  either  of  them,  by  both  or  either  of  the  companies  to  whom  the 
said  last  mentioned  railways  belong;  and  that  the  West  London 
Railway  Company  were  therefore  desirous  of  letting  the  said  railway 
on  lease  to  the  London  and  Birmingham  Railway  Company;  and 
that  the  last  mentioned  company  were  willing  to  accept  snch  lease, 
subject  to  certain  terms  and  conditions  which  bad  been  mutually 
agreed  on  between  the  said  two  companies ; "  the  enacting  part  of 
the  1st  section  then  enacts,'  that  "  it  shall  .foe  lawful  for  the  West 
London  Railway  Company  to  demise  or  lease  to  the  said  London 
and  Birmingham  Railway  Company,  for  any  term  not  exceeding  nine 
hundred  and  ninety-nine  years,  the  said  West  London  Railway  as 
authorized  to  be  constructed  under  the  powers  of  the  said  rented 
acts,  and  all  stations,  wharves,  lands,  buildings,  and  appurtenances 
belonging  thereto,  or  held,  used,  or  enjoyed  therewith,  and  all  their 
rights,  powers,  and  privileges  in  relation  thereto ;  and  it  shall  be  law- 
ful for  the  said  London  and  Birmingham  Railway  Company  to  accept 
and  take  such  lease,  and  to  use,  exercise,  and  enjoy  all  such  powers, 
rights,  and  privileges  as  aforesaid,  subject  to  the  provisions  of  this 
act,  and  to  the  performance  of  the  conditions  to  be  contained  in  such 
lease."  An  act  of  parliament  was  necessary  to  transfer  to  the  assign- 
ees of  the  reversion  the  right,  power,  and  privilege  of  stopping  the 
Great  Western  trains,  pursuant  to  the  terms  of  the  agreement  of  the 
4th  of  February,  1837,  which  at  common  law  was  incapable  of  being 
assigned.  And  the  effect  of  the  4th  section  is,  to  transfer  to  the  Lon- 
don and  North- Western  Railway  Company  all  liabilities  for  any  de- 
faults for  which  the  West  London  Railway  Company  would  before 
have  been  responsible.  Thus  stood  matters  at  the  time  the  lease  in 
question  was  granted.  By  that  lease,  the  West  London  Railway 
Company,  in  the  terms  of  the  act  of  parliament,  demise  and  lease  to 
the  London  and  Birmingham  Railway  Company  the  West  London 
Railway,  as  authorized  to  be  constructed  under  the  powers  of  the  acts 
recited  in  the  8  &  9  Vict.  c.  156,  and  all  stations,  wharves,  buildings, 
and  appurtenances  thereto  belonging,  or  held,  used,  or  enjoyed  there- 
with, and  the  rates  and  tolls  payable  in  respect  thereof,  together  with 
all  the  rights,  powers,  and  privileges  of  the  West  London  Railway 
Company  in  relation  thereto ;  and  the  lessees  covenant  that  they  will, 
during  the  continuance  of  the  lease,  efficiently  work  and  repair  the 
railway  and  works  thereby  demised,  and  indemnify  the  lessors  against 
all  liabilities,  loss,  charges  and  expenses,  claims  and  demands  what- 
soever incurred  or  sustained  in  consequence  of  any  want  of  repair,  or 
in  consequence  of  not  working,  or  in  any  manner  connected  with  the 
working  of  the  railway  and  works.  More  large  and  comprehensive 
terms  it  i&  difficult  to  conceive.  And,  if  there  is  any  thing  equivocal 
in  the  words. «  efficiently  work,"  it  must  be  remembered  that  they  are 
the  words  of  the  covenantors.  "  Verba  fortius  accipiuntur  contra  pro- 
ferentem."  In  Bacon's  commentary  on  this  maxim,  it  is  said :  «  This 
rule,  that  a  man's  deeds  and  bis  words  sh&U  be  taken  strongliest 
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against  himself,  though  it  be  one  of  the  most  common  grounds  of  the 
law,  it  is  notwithstanding  a  role  drawn  out  of  the  depth  of  reason ; 
for,  first,  it  is  a  school-master  of  wisdom  and  diligence,  in  making 
men  watchful  in  their  own  business ;  next,  it  is  author  of  much  quiet 
and  certainty,  and  that  in  two  sorts, — first,  because  it  favoreth  acts 
and  conveyances  executed,  taking  them  still  beneficially  for  the  gran* 
tees  and  possessors, — and,  secondly,  because  it  makes  an  end  of 
many  questions  and  doubts  about  construction  of  words ;  for,  if  the 
labor  were  only  to  pick  out  the  intention  of  the  parties,  every  judge 
would  have  a  several  sense ;  whereas,  this  rule  doth  give  them  a  sway 
to  take  the  law  more  certainly  one  way."  The  more  probable  mean* 
ing  of  the  parties,  — regard  being  had  to  the  known  condition  of  this 
railway,-— was,  that  it  should  be  worked,  not  as  a  separate  under* 
taking,  which  the  act  recites  was  not  a  profitable,  and  consequently 
could  not  be  considered  an  efficient,  mode  of  working;  but  that  it 
should  be  worked  in  connection  with  the  two  great  railways  with 
which  it  communicated.  And  it  was  to  carry  out  this  object  that  the 
3d  section  of  the  act  provided  that  the  Great  Western  Railway  Com- 
pany should  be  admitted  to  a  participation  in  the  use  of  the  line  to  be 
leased  and  made  under  the  act  To  work  efficiently  must  mean  some- 
thing more  than  simply  to  work,  it  must  necessarily  mean,  to  work  to 
the  reasonable  extent  of  the  ability  of  the  covenantors,  regard  being  had 
to  their  resources  and  their  capabilities  of  well  and  efficiently  working. 

[Maule,  J.  If  you  succeed  in  satisfying  the  court  that  the  rights, 
powers,  and  privileges  of  the  West  London  Railway  Company  under 
their  agreement  of  the  4th  of  February,  1837,  with  the  Great  West- 
ern Railway  Company,  pass  by  this  lease  to  the  defendants,  you  will 
relieve  yourself  of  a  great  difficulty,  I  may  say  of  all  difficulty,  on  this 
part  of  the  case.] 

The  defendants  were  bound  to  take  notice  of  the  agreement,  al- 
though it  is  not  referred  to  in  the  lease ;  for  it  is  expressly  recognized 
and  referred  to  in  the  34th,  35th,  36th,  and  37th  sections  of  the  3  &  4 
Vict  c.  105,  which  is  recited  in  the  leasing  act  of  8  &  9  Vict  c.  156. 
In  Vin.  Abr.  Notice,  (A.  2,)  pL  10,  it  is  said, — "  None  is  bound  by 
the  law  to  give  notice  to  another  of  that  which  that  other  person  may 
otherwise  inform  himself  of;  except  he  tie  himself  by  special  cove- 
nant and  agreement  to  do  it ;  for,  the  law  will  not  put  an  unneces- 
sary trouble  upon  any  man  without  his  own  consent"  Again,  pL  12, 
11  Notice  is  not  necessary  when  the  thing  is  as  much  in  the  cognizance 
of  the  one  as  the  other."  The  agreement  which  was  entered  into  in 
1845,  and  Which  is  alluded  to  in  s.  3,  may  throw  some  light  upon  the 
question. 

[Jervis,  C.  J.  That  ceased  to  have  any  binding  force,  upon  the 
making  of  the  lease.] 

The  court  cannot  well  arrive  at  the  intention  of  the  parties,  with- 
out looking  at  that  agreement,  as  well  as  at  the  lease  and  the  act  of 
of  parliament 

Jervis,  C.  J.  At  the  trial  of  this  cause  before  me,  it  was  agreed 
between  the  parties  that  a  verdict  should  be  entered  for  the  plaintiffs, 
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subject  to  a  motion  by  my  brother  Byles  to  take  the  opinion  of  the 
court  as  to  the  principle  upon  which  the  damages  were  to  be  calcu- 
lated, in  the  event  of  the  plaintiffs  being  held  entitled  to  retain  the 
verdict;  and,  for  the  purpose  of  that  investigation,  it  was  admitted 
that  the  plaintiffs  were  entitled,  because,  according  to  that  view,  the 
efficiently  working  the  line  was  to  comprehend  the  working  of  pas- 
senger trains,  and  this  the  plaintiffs  have  not  done.    It  is  unneces- 
sary to  consider  whether  that  point  is  rightly  or  wrongly  ruled,  be- 
cause,  for  the  purpose  of  this  motion,  it  is  conceded  on  the  part  of 
the  defendants  that  they  must  be  assumed  to  be  bound  to  run  pas- 
senger trains.     It  was  urged  by  my  brother  Byles,  that,  for  the  pur- 
pose of  ascertaining  the  damages  in  this  case,  he  was  entitled  to  con- 
tend that  the  defendants,  as  lessees  of  the  West  London  Railway 
Company,  were  bound  to  work  the  West  London  Railway  as  a 
branch  of,  and  in  connection  with,  the  London  and  North- Western 
Railway,  and,  further,  that  they  were  bound  to  exercise  the  powers 
and  rignts  which  the  West  London  Railwav  Company  had  by  virtue 
pf  the  agreement  entered  into  between  themselves  and  the  Great 
Western  Railway  Company,  in  February,  1837.     Upon  the  former 
occasion,  the  court,  composed  of  my  brothers  Cresswell,  Williams, 
Talfourd,  and  myself,  entertained  no  doubt  whatever  that  the  defend- 
ants, the  North- Western  Railway  Company,  were  not  bound  to  stop 
their  trains,  so  as  to  work  the  West  London  Railway  in  conjunction 
with,  and  as  a  branch  of,  their  own  railway.   But,  some  doubt  having 
been  entertained,  whether,  under  the  terms  of  their  covenant  efficiently 
to  work  the  West  London  Railway,  the  defendants  were  not  bound 
to  exercise  the  powers  and  authorities  conferred  by  the  agreement  of 
the  4th  of  February,  1837,  made  between  the  West  London  Railway 
Company  and  the  Great  Western  Railway  Company,  a  second  argu- 
ment was  directed,  with  a  view  to  the  better  understanding  of  that 
point. 

It  appears  from  the  lease,  and  the  recital  in  the  act  of  parliament 
which  authorizes  it,  that  the  West  London  Railway  could  not,  as  a 
separate  and  independent  undertaking,  be  worked  with  advantage, 
that  is,  with  profit  to  the  shareholders ;  but  the  act  recites  that  it  was 
possible  that  the  West  London  Railway  might  be  advantageously 
worked  by  the  London  and  North- Western  Railway  Company,  in 
conjunction  with  their  line,  or  with  the  Great  Western  Railway,  and 
accordingly  it  authorizes  the  West  London  Railway  Company  to 
lease  their  railway  to  the  London  and  North- Western  Railway  Com- 
pany, together  with  all  their  rights,  powers,  and  privileges  in  relation 
thereto.  But  it  is  observable  that  all  that  is  leased,  is,  the  West 
London  Railway ;  and  there  is  no  reference  or  allusion  whatever, 
from  the  beginning  to  the  end  of  the  lease,  to  any  authority  or  any 
liability  of  the  London  and  North- Western  Railway  Company  to 
stop  their  trains,  or  to  work  them  in  connection  with  the  West  Lon- 
don Railway.  At  the  most,  the  plaintiffs  are  entitled  to  contend  that 
the  defendants  are  bound  by  their  covenant  efficiently  to  work  that 
which  is  the  subject-matter  of  the  demise.  That  which  is  demised,  is, 
i*o  authority  or  control  over  the  North- Western  Railway  Company, 
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but  the  West  London  Bailway.  It  does  not  follow,  that,  because  the 
London  and  North- Western  Railway  Company  are  lessees  of  the 
West  London  Bailway,  they  are  bound  to  alter  the  manner  of  work- 
ing their  own  line,  for  the  purpose  of  more  efficiently  and  profitably 
working  that  which  is  the* subject-matter  of  the  demise;  for,  in  that 
case,  as  was  observed  in  the  course  of  the  argument,  they  would  be  pre- 
cluded from  stopping  the  working  of  their  own  line,  or  making  any 
deviation  or  alteration  in  their  line  which  might  sever  the  connection 
between  the  Holsden  station  and  their  own  line,  during  the  term  of 
nine  hundred  and  ninety-nine  years  created  by  the  demise.  The 
court  is,  therefore,  unanimously  of  opinion,  that,  in  the  working  of  the 
West  London  Bailway  efficiently,  within  the  terms  of  their  covenant, 
the  London  and  North  Western  Bailway  Company  are  not  bound  to 
'work  it  in  connection  with  and  as  a  branch  of  their  line. 

The  question  then  is,  whether  the  defendants,  as  representing  the 
West  London  Bailway  Company,  take  all  the  rights  and  privileges 
of  the  West  London  Bailway  Company,  and,  amongst  them,  the 
power  and  authority  to  stop  the  trains  of  the  Great  Western  Bailway 
Company.     I  apprehend,  in  the  first  place,  that  the  agreement  of  the 
4th  of  February,  1837,  and  the  powers  and  authorities  under  that 
agreement,  do  not  pass  to  the  London  and  North*  Western  Bailway 
Company  under  the  lease.     They  could  only  pass  by  force  of  the  act 
of  parliament ;  and  I  find  no  words  in  the  8  &  9  Vict.  c.  156,  which 
confer  upon  the  West  London  Bailway  Company  the  right  to  convey 
the  authority  in  question  to  the  London  and  North- Western  Bailway 
Company.     The  only  power  the  statute  gives  them,  is,  to  demise 
their  railway  for  a  given  term :  the  agreement  between  the  West 
London  Bailway  Company  and  the  Great  Western  Bailway  Com- 
pany is  never  once  alluded  to ;  and  the  3d  section  contains  a  provi- 
sion which  is  in  some  measure  inconsistent  with  it,  and  which  will 
explain  the  woijds  rights,  powers,  and  privileges,  with  reference  to  the 
agreement,  so  as  to  give  them  full  effect.    They  may  mean  all  the 
rights,  powers,  and  privileges  which  the  West  London  Bailway  has 
acquired,  as  a  railway,  by  the  act  of  parliament,  and  those  only.    If 
so,  they  had  no  power  to  convey  to  the  London  and  North-Western 
Bailway  Company,  the  agreement  with  the  Great  Western  Bailway 
Company,  or  the  rights  they  acquired  under  it     And  it  seems  to  me 
that  it  would  be  highly  unreasonable  that  they  should  have  such  power. 
That  agreement  is  not  mentioned  in  the  lease.    If  the  London  and 
North- Western  Bailway  Company  take  the  power  of  controlling  the 
Great  Western  Bailway  Company,  they  must,  on  the  other  hand,  also 
take  upon  themselves  the  obligations  of  the  West  London  Bailway 
Company  to  the  Great  Western  Bailway  Company :  and  it  is,  I  con- 
ceive, impossible  to  contend  that  the  Great  Western  Bailway  Com- 
pany has,  by  virtue  of  the  act  of  parliament,  any  power  to  enforce  the 
penalties  against  the  London  and  North- Western  Bailway  Company, 
if  they  refuse  to  stop  their  trains.   The  act  of  parliament,  I  think,  con- 
fers upon  the  West  London  Bailway  Company  no  power  to  transfer 
their  rights  under  that  agreement ;  and  they  have  not,  in  fact,  trans- 
ferred them :  consequently,  the  defendants  were  not  bound  to  work 
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tfae  West  London  Railway  either  in  connection  with  or  as  a  part  of 
their  own  line ;  nor  were  they  bound  to  require  the  Great  Western 
Railway  Company  to  stop  their  trains. 

I  believe  the  real  history  of  the  agreement  and  lease  to  be  this.  It 
was  found  that  the  West  London  Railway  could  not  profitably  be 
worked  by  itself ;  but  it  was  thought  that  it  might  be  availably  worked 
as  a  part  of,  or  in  connection  with,  the  London  and  North- Weston 
Railway,  or  the  Great  Western  Railway ;  and  it  is  left  to  their  mu- 
tual interest  to  work  in  connection  or  otherwise,  as  such  interest  may 
suggest ;  but,  in  order  to  prevent  a  forfeiture,  and  to  avoid  those  lia- 
bilities which  the  act  authorizing  the  making  of  the  railway  imposes 
npon  them,  they  take  from  the  defendants  a  covenant  efficiently  to 
work  the  railway,  —  that  is,  honestly  and  fairly,  and  not  colorably, 
so  as  to  satisfy  those  requirements. 

In  estimating  the  damages,  therefore,  I  am  of  opinion  that  we  must 
reject  the  two  propositions  which  have  been  contended  for  on  the  part 
of  the  plaintiffs,  and  must  tell  the  jury  that  the  defendants  were  not 
bound  to  work  the  West  London  Railway  as  a  branch  of,'  and  in 
connection  with,  the  London  and  North- Western  Railway,  and  that 
the  defendants  were  not  bound  to  stop  the  trains  of  the  Great  West- 
ern Railway  Company. 

Maule,  J.  I  am  of  the  same  opinion.  The  only  point  to  which 
my  attention  has  been  directed,  —  not  having  been  present  at  the 
former  argument,*- is  the  single  question  whether  the  lease  of  the 
10th  of  March,  1846,  or  the  act  of  parliament  under  the  authority  of 
which  it  was  made,  transfers  the  agreement  of  the  4th  of  February, 
1837,  made  between  the  plaintiffs  and  the  Great  Western  Railway 
Company,  so  as  to  make  it  operate  as  a  valid  and  binding  agreement 
as  between  the  plaintiffs  and  the  defendants.  I  am  of  opinion  that 
it  does  not.  If  any  such  intention  had  existed  in  the  minds  of  the 
legislature,  or  of  the  parties  to  the  lease,  it  would  have  been  expressed 
by  apt  and  suitable  words.  Such  an  agreement  as  this  at  common 
law  would  not  be  transferable :  to  make  it  so,  the  power  of  parlia- 
ment must  be  called  in  aid.  It  is  very  unlikely  that  an  act  of  par- 
liament for  a  purpose  so  singular  and  unusual  as  the  transfer  of  the 
rights  and  liabilities  under  such  an  agreement  as  this,  to  new  parties, 
would  be  couched  in  such  very  general  words  as  are  found  in  the  act 
in  question.  No  specific  reference  is  made  to  the  agreement,  which 
one  would  naturally  have  expected  to  find,  if  such  intention  as  that 
suggested  had  existed :  and,  if  any  such  intention  had  existed,  there 
would  probably  have  been  some  stipulation  or  provision  for  duly  car* 
rving  it  out  Nothing,  however,  of  the  kind  is  to  be  found  either  in 
the  lease  or  in  the  act  of  parliament  It  has  been  contended  that  this 
liability  arises  under  the  covenant  "  that  the  London  and  Birmingham 
Railway  Company  (the  defendants)  shall,  at  their  own  expense,  dur- 
ing the  continuance  of  the  lease,  efficiently  work  and  repair  the  rail- 
way and  works  hereby  demised,  and  indemnify  the  West  London 
Railway  Company  against  all  liabilities,  loss,  charges  and  expenses, 
claims  and  demands  whatsoever,  incurred  or  sustained  in  consequence 
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ef  any  such  want  of  repair,  or  in  consequence  of  not  working,  or  in 
any  manner  connected  with  the  working  of,  the  same  railway  and 
works."  I  think  that  very  distinctly  points  out  that  the  defendants 
are  to  work  the  railway,  not  colorably,  but  efficiently,  that  is,  so  as 
to  prevent  any  damage  to  the  plaintiffs,  or  any  forfeiture  that  might 
result  from  an  omission  to  work  it ;  and  that,  if  the  defendants  work 
it  so  as  to  prevent  such  damage  or  forfeiture,  that  is  an  efficient  work- 
ing within  the  meaning  of  the  covenant  The  clause  goes  on,  in  the 
same  sentence,  —  "  but  the  West  London  Railway  Company  shall 
have  no  control  whatever  over  the  working  or  management  by  the 
London  and  Birmingham  Railway  Company  of  the  west  London 
Railway  or  works."  If  the  West  London  Railway  Company  were 
to  have  the  power  they  now  contend  for,  namely,  to  compel  the  defend- 
ants to  work  the  demised  railway  in  connection  with  and  as  a  part 
of  their  own  line,  and  under  the  terms  of  the  agreement  with  the 
Great  Western  Railway  Company,  they  would  undoubtedly  be  assum- 
ing a  control  over  the  working  or  management  by  the  London  and 
Birmingham  Railway  Company  of  the  West  London  Railway.  Tak- 
ing the  whole  of  the  provisions  of  the  lease  together,  it  amounts  to 
this,  that  the  lessees  shall  work  the  railway  so  as  to  prevent  any  loss 
or  forfeiture,  or  any  injury  to  the  lessors  in  consequence  of  not  work- 
ing, but,  so  long  as  they  do  that,  they  may  work  it  in  any  way  they 
please,  the  lessors  expressly  renouncing  all  right  in  any  way  to  control 
or  interfere  with  their  management  Not  only  is  there  an  entire  ab- 
sence of  special  words  to  serve  so  very  special  a  purpose  as  the  transfer 
of  this  agreement,— which  I  think  sufficient  to  induce  a  construction 
which  should  exclude  that  operation  from  the  act  of  parliament  and 
the  lease ;  but  I  think  also,  that  the  lease  itself,  if  carefully  looked  at, 
so  far  as  this,  the  main  provision  which  is  relied  on,  goes,  contains 
express  words  which  are  inconsistent  with,  if  they  do  not  altogether 
exclude,  -such  a  transfer  of  the  agreement  as  is  contended  for  on  the 
part  of  the  plaintiffs.  I,  therefore,  as  to  that  point,  entirely  agree  with 
the  lord  chief  justice  in  the  conclusion  which  he  has  come  to. 

Cresswbll,  J.    I  am  of  the  same  opinion.    As  to  the  first  point, 
I  do  not  think  it  necessary  to  add  any  thing  to  what  has  fallen  from 
the  lord  chief  justice.     As  to  the  other  point,  thai  question  is,  whether 
the  agreement  which  was  entered  into  .between  the  Great  Western 
Railway  Company  and  the  West  London  Railway  Company  is  to 
be  considered  as  absolutely  transferred,  by  virtue  of  the  act  of  parlia- 
ment and  lease,  to  the  London  and  North- Western  Railway  Company, 
so  as  to  be  binding  upon  them,  and  also  upon  the  Great  Western 
Railway  Company  with  reference  to  them.      The  act  of  8  &  9  Vict 
c.  156,  which  enabled  the  West  London  Railway  Company  to  grant 
the  lease,  contains  various  recitals  as  to  the  position  of  the  company; 
but  there  is  no  mention  of  this  agreement  between  them  and  the 
Great  Western  Railway  Company :  and  I  cannot  help  thinking  that 
it  would  not  have  been  overlooked,  if  it  had  been  intended  that  any 
rights  or  liabilities  under  that  agreement  should  pass  by  the  proposed 
lease.    After  reciting  the  unpromising  state  of  the  West  London 
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Railway,  and  the  agreement  entered  into  with  the  defendants  for  a 
lease  of  it,  subject  to  certain  terms  mutually  agreed  upon,  the  act,  in 
section  1,  enables  the  company  to  grant  a  Jease  for  nine  hundred 
and  ninety-nine  years, u  together  with  all  their  rights,  powers,  and 
privileges  in  relation  thereto,  —  not  a  word  about  liabilities,  nor  any 
thing  tending  to  show  that  the  parties  contemplated,  or  that  the 
legislature  intended  to  sanction,  a  transfer  of  the  agreement  of  the 
4th  of  February,  1837,  so  as  to  place  the  defendants  and  the  Great 
Western  Railway  Company  in  the  situation  of  parties  mutually 
contracting  with  each  other.  The  3d  section  of  the  act  likewise 
rather  tends  to  the  inference  that  the  parties  never  contemplated  any 
such  transfer :  it  provides  that  the  Great  Western  Railway  Company 
shall  be  admitted  to  a  participation  in  the  use  of  the  West  London 
Railway  upon  equal  terms  with  the  London  and  Birmingham  Rail- 
way Company,  — a  provision  which  would  have  been  unnecessary, 
if  the  construction  contended  for  on  the  part  of  the  plaintiffs  was 
the  correct  one.  Then,  the  lease  itself,  in  similar  terms,  grants  unto 
the  London  and  Birmingham  Railway  Company  the  West  London 
Railway,  and  all  stations,  &c,  "  together  with  all  the  rights,  powers, 
and  privileges  of  the  West  London  Railway  Company  in  relation 
thereto,  —  not  in  relation  to  the  Great  Western  Railway  Company, 
or  to  their  mode  of  working  their  line.  There  is  nothing,  therefore, 
to  show  that  the  parties  contemplated  any  thing  of  the  sort,  or  to  show 
that  they  intended  a  transfer  to  the  defendants  of  the  agreement  of 
the  Great  Western  Railway  Company  with  the  plaintiffs,  so  as  to  be 
binding  either  upon  the  Great  Western  Railway  Company,  or  upon 
the  defendants  in  relation  thereto.  I,  therefore,  think  the  defendants 
have  not  bound  themselves  to  work  the  West  London  Railway 
efficiently,  in  the  sense  contended  for  by  my  brother  Byies. 

Talfottrd,  J.  I  am  entirely  of  the  same  opinion.  It  appears  to 
me  that  the  general  words  in  the  lease  which  are  relied  on,  are  quite 
insufficient  to  confer  upon  the  London  and  North- Western  Railway 
Company,  the  power  of  enforcing  against  the  Great  Western  Rail- 
way  Company  the  agreement  made  by  that  company  with  the  West 
London  Railway  Company.  The  general  scope  of  the  8  &  9  Vict 
c.  156,  also  tends  to  show  that  no  such  power  was  intended  to  be 
conferred  by  the  legislature.  •  And,  if  the  power  did  not  exist,  it  could 
not  be  the  duty  of  the  defendants  to  exercise  it 

Jbrvis,  C.  J.  The  rule  will  be  absolute  for  the  assessment  of 
damages  upon  the  principle  above  stated,  upon  the  issue  on  the  sixth 
breach,— the  damages  on  the  first,  second,  and  third  breaches  being 
nominal,  and  on  the  fourth  and  fifth  for  the  amounts  agreed  on* 

Rule  accordingly. 

*  Byte*)  Sergi,  and  Aspland,  on  a  subsequent  day,  (June  17,)  showed 
cause  against  the  defendants'  rule  for  a  new  trial.  The  direction  of  the 
lord  chief  justice  was  perfectly  unexceptionable.    The  true  meaning 
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of  the  defendants'  covenant  efficiently  to  work  the  railway  demised 
was,  that  they' should  work  it  in  the  manner  in  which  railways  are 
usually  worked,  and  in  which  this  one  had  already  been  worked,  viz., 
with  passenger  trains  as  well  as  goods  trains.  It  may  be  at  once 
conceded  that  there  are  no  words  in  the  West  London  Railway  Com* 
pany's  act  of  incorporation,  the  6  Will.  4,  c.  79,  to  make  it  incumbent 
on  that  company  to  carry  either  passengers  or  goods :  the  act  does 
not  compel  them  to  become  carriers.  Palmer  v.  The  (Stand  Junction 
Railway  Company  y  4  M.  &  W.  749,  766 ;  Ex  parte  Robins,  7  DowL 
P.  C.  566.  The  plaintiffs,  however,  had  so  worked  the  railway ;  and 
the  provisions  of  the  lease  clearly  indicate  that  the  parties  contem- 
plated a  continuance  of  that  mode  of  carrying  on  the  concern.  The 
profits  to  be  received  by  the  plaintiffs  depend  upon  the  two  descriptions 
of  working  being  carried  on  by  their  lessees.  The  omission  to  do  so 
clearly  amounts  to  a  breach  of  the  letter  and  the  spirit  of  the  contract, 
Ellen  v.  Topp,  6  Exch.  424,  s.  c.  4  Eng.  Rep.  412,  is  a  somewhat  analo- 
gous case ;  there,  by  the  terms  of  an  indenture  of  apprenticeship,  an 
infant  was  placed  by  his  father  (who  was  a  party  to  the  indenture)  as 
apprentice  to  a  master  described  in  the  indenture  as  "  an  auctioneer,  ap- 
praiser, and  corn-factor,"  "  to  learn  his  art,  and  with  him  after  the  man* 
ner  of  an  apprentice  to  serve."  After  the  making  of  the  indenture,  and 
the  commencement  of  the  apprenticeship,  the  master  wholly  relin- 
quished the  trade  of  corn-factor ;  whereupon  the  apprentice  absented 
himself  from  his  master's  service.  In  an  action  on  the  indenture,  by 
the  master  against  the  father,-  for  the  desertion  of  the  apprentice,  it 
was  held  that  the  relinquishment  by  the  master  of  his  trade  of  corn- 
factor  was  a  good  answer  to  the  action. 

[Maule,  J.  Would  not  the  lessees  satisfy  this  covenant  by  keeping 
the  railway  in  proper  order,  so  as  to  enable  the  public  to  travel  on  it 
with  their  own  locomotives  and  carriages  ?] 

It  is  submitted  they  would  not.  They  are  bound  to  work  and 
repair  the  railway  and  works  demised, — including,  of  course,  the 
stations,  which  are  only  applicable  to  passenger  traffic. 

[Maule,  J.  The  covenant  for  indemnity  throws  some  light  upon 
the  other  branch.  The  question  is,  whether  the  meaning  of  the  cove- 
nant efficiently  to  work  means  any  more  than  that  the  lessees  will 
perform  the  duty  which  the  lessors  themselves  owe  to  the  public,  — or, 
in  other  words,  whether  the  object  of  the  covenant  was,  the  realiza- 
tion of  the  largest  amount  of  gross  profits,  or  merely  to  compel  the 
lessees  to  do  what  the  lessors  themselves  were  bound  to  do.] 

Looking  at  the  whole  instrument,  and  at  the  relative  situation  of 
the  contracting  parties,  as  well  as  at  the  recitals  in  the  8  &  9  Vict 
c.  156,  it  is  manifest  that  the  lessees  are  not  justified  in  abstaining 
from  the  exercise  of  one  source  of  profit 

[Maule,  J.  It  is  difficult  to  reconcile  your  argument  with  the  pro- 
viso in  the  lease,  that  the  West  London  Railway  Company  shall 
have  no  control  whatever  over  the  working  or  management  by  the 
London  and  Birmingham  Railway  Company  of  the  West  London 
Railway  or  works ;  for,  if  the  former  are  entitled  to  insist  that  their 
railway  snail  be  worked  in  the  way  best  adapted  to  secure  their 
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interest,  they  will  be  exercising  a  control  over  the  management,  not 
of  the  West  London  Railway  only,  but  of  the  London  and  North- 
Western  Railway  also.] 

That  is  not  the  plaintiffs9  argument :  all  they  say,  is,  that  they  are 
entitled  to  insist  that  the  railway  shall  be  worked  in  the  usual  and 
accustomed  manner,  namely,  with  passenger  trains  as  well  as  goods 
trains.  The  suggestion  that  this  is  a  mere  covenant  to  indemnify 
the  lessors,  and  that  the  railway  will  be  efficiently  worked,  if  so 
worked  as  to  satisfy  the  liability  incurred  by  the  West  London  Rail- 
way Company  to  the  public,  is  now  for  the  first  time  made.  It  clearly 
is  not  the  natural  construction :  and  it  entirely  destroys  the  plaintifife' 
security  for  that  which  was  their  main  inducement  to  grant  the  lease. 

Channel^  Sergt,  and  Bovill,  for  the  defendants,  submitted,  that  the 
covenant  in  question  at  the  most  amounted  to  a  covenant  to  indem- 
nify the  lessors  against  any  forfeiture  which  might  result  (under  the 
210th  section  of  the  6  Will.  4,  c.  79,  ante,  p.  468,  from  the  defend- 
ants' omission  duly  to  complete  the  railway,  or  to  afford  the  public  the 
accommodation  thereon  which  the  plaintiffs  had  contracted  to  furnish 
to  them,  so  as  to  preserve  their  reversionary  interest  therein ;  that  the 
covenant  was  well  performed  by  working  the  railway  in  a  reasonable 
manner,  regard  being  had  to  the  interest  of  the  lessees :  and  that  they 
were  not  bound  to  work  it  with  passenger  trains,  at  the  risk  of  loss 
to  themselves. 

Jbrvis,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute. At  ther  trial,  it  was  contended,  on  the  part  of  the  plaintifb, 
that,  in  order  to  satisfy  their  covenant,  efficiently  to  work  the  railway 
demised,  the  defendants,  the  lessees,  were  bound  to  work  it  with 

Sassenger  trains  as  well  as  goods  trains.  The  learned  counsel  for  the 
efendants,  on  the  other  hand,  insisted,  as  they  have  insisted  upon  this 
argument,  that  that  was  not  the  true  meaning  of  the  covenant,  but 
that  it  was  a  covenant  to  indemnify  only;  and4* that,  as  k  had  been 
shown  that  the  working  the  line  with  goods  trains  only  had  been 
equally  if  not  more  productive  than  working  it  in  any  other  way 
would  have  been,  the  covenant  was  satisfied,  and  the  defendants  had 
been  guilty  of  no  breach.  I  adopted  the  view  presented  on  the  part 
of  the  plaintiffs,  in  preference  to  that  urged  by  the  defendants,  and 
intimated  an  opinion  that  the  covenant  in  question  was  not  a  mere 
covenant  to  indemnify,  but  that  the  defendants  were  bound  to  run 
passenger  trains.  Upon  further  consideration,  however,  of  the  case, 
—  and,  indeed,  during  the  discussion  of  the  other  rule, —  I  enter- 
tained doubts  whether  the  view  I  then  adopted  was  the  correct  one  ; 
and  I  am  now  satisfied  that  I  was  wrong,  not  because  I  did  not 
adopt  the  argument  urged  on  the  part  of  the  defendants,  but  because 
the  suggestion  thrown  out  by  my  brother  Maule  during  the  argument 
is  the  true  view  of  the  case.  The  plaintiffs  are  under  an  engagement 
to  the  public  to  maintain  and  to  work  the  railway.  They  lease  the 
railway  to  the  defendants,  in  consideration  of  a  certain  sum  of  money, 
and  of  certain  shares  of  the  gross  receipts  and  profits  of  the  line ;  and 
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they  take  from  them  a  covenant  that  they  will, «  at  their  own  expense, 
daring  the  continuance  of  the  lease,  efficiently  work  and  repair  the 
railway  and  works  thereby  demised,  and  indemnify  the  lessors  against 
all  liabilities,  loss,  charges,  and  expenses,  claims  and  demands  what- 
soever, whether  incurred  or  sustained  in  consequence  of  any  want  of 
repair,  or  in  consequence  of  not  working,  or  in  any  manner  connected 
•with  the  working  of  the  same  railway  and  works : "  but  annexed  to 
this  covenant  is  the  following  proviso, — "but  the  West  London 
Railway  Company  shall  Ifave  no  control  whatever  over  the  working 
or  management  by  the  London  and  Birmingham  Railway  Company 
of  the  West  London  Railway  and  works."  It  is  contended  on  the 
part  of  the  lessors,  that  they  have  a  right  to  insist  upon  the  lessees9 
working  the  line  in  a  particular  way,  and  with  a  particular  descrip- 
tion of  carriages,  and  so  .they  would  indirectly  assume  to  themselves 
that  very  control  which  the  covenant  itself  expressly  provides  that 
they  shall  not  have.  I  think  the  proper  construction  of  the  covenant 
is  this,  —  that  the  lessees  are  to  take  upon  themselves  the  obligations 
which  are  by  the  act  of  parliament  cast  upon  the  West  London  Rail- 
way Company,  and  that  is  the  extent  of  the  responsibility  which  this 
covenant  casts  upon  them.  The  covenant  will  not  enable  the  lessors 
to  say  how  and  in  what  manner  the  lessees  shall  work  the  line,  or  in 
any  way  indirectly  to  assume  the  management  and  control  of  it  I 
think,  therefore,  that  the  defendants  are  not  bound  by  their  covenant 
to  run  passenger  1  rains  as  well  as  goods  trains,  but  that  they  shall 
keep  open  and  work  the  railway  in  such  manlier  as  to  relieve  the 
lessors  from  the  liabilities  incurred  by  them  under  the  act  of  parlia- 
ment ;  and  that,  having  done  that,  they  are  not  liable  to  this  action* 

Maulb,  J.     If  the  covenant  in  question  were  to  receive  the  con- 
struction contended  for  on  the  part  of  the  plaintiffs,  namely,  that  the 
defendants  are  to  work  the  West  London  Railway  in  such  a  manner 
as  to  produce  the  largest  amount  of  gross  proceeds,  not  only  would 
there  be  a  possibility,  but  a  very  great  probability,  that  it  might  enure 
as  a  covenant  by  them  so  to  work  the  railway  as  to  entail  upon  them 
a  ruinous  loss.     Undoubtedly,  if  a  person  is  so  unwise  as  to  enter 
into  such  a  covenant,  effect  must  be  given  to  it,  if  the  words  are 
clear.    But  it  is  very  unlikely  that  a  covenant  of  that  sort  should  be 
entered  into ;  and  it  is  not  to  be  inferred  from  language  which  is 
fairly  and  reasonably  susceptible  of  an  equally  probable  interpreta- 
tion not  involving  such  an  absurdity.     Where  a  covenant  may  have 
two  meanings,  each  of  which  is  equally  probable,  in  each  of  which 
the  words  are  capable  of  expressing  the  same  thing,  and  the  question 
is,  in  which  of  the  two  senses  it  is  to  be  understood,  that  meaning 
which  it  is  most  probable  the  parties  contemplated,  is  the  one  that  is 
to  be  adopted.     It  seems  to  me  that  the  more  probable  meaning  of 
this  covenant  is  that  which  the  lord  chief  justice  has  adverted  to, 
namely,  that  in  which  the  lessors  provide  only  that  they  shall  not,  in 
consequence  of  the  neglect  of  any  of  the  duties  or  obligations  they 
owe  to  the  public,  or  of  the  non-performance  of  any  thing  neces- 
sary to  be  done  on  their  part  to  retain  their  rights  over  the  railway 
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sustain  any  loss  or  damage.  Looking  at  the  words  of  the  covenant, 
and  at  the  context,  it  seems  to  me  that  that  is  by  far  the  more  proba- 
ble construction.  Nothing  can  bs  more  improbable  than  that,  where 
a  great  railway  company  takes  the  lease  of  a  small  railway,  to  be 
worked  in  conjunction  with  its  own  line,  it  should  contemplate  any 
other  than  the  liberty  of  dealing  with  the  subject-matter  of  the  de- 
mise as  its  own  ideas  of  its  own  interest  may  suggest :  and  if,  in  doing 
that,  some  injury  or  inconvenience,  or  some  undue  responsibility,  is 
likely  to  be  cast  upon  the  lessors,  it  is  very  natural  that  that  should  be 
provided  for.  In  the  present  case,  I  entertain  no  doubt  that  the  object 
and  intention  of  the  parties  to  this  lease,  was,  that  the  London  and 
North- Western  Railway  Company  should  have  this  piece  of  railway 
to  annex  to  their  own  line,  and  to  work  it  in  such  a  manner  as  they 
might  deem  most  subservient  to  their  own. interest:  but  that,  inas- 
much as  if  they  were  to  act  upon  that  general  power,  they  might  in 
certain  special  circumstances  produce  results  which  might  be  injuri- 
ous to  the  lessors,  those  results  are  specially  provided  against  The 
effect,  therefore,  of  the  covenant,  I  conceive  to  be,  that,  though  the 
lessees  may  work  the  West  London  Railway  according  to  their 
pleasure,  they  will  not  so  use  it,  or  abstain  from  using  it,  as  to  cause 
any  forfeiture,  loss,  or  damage  to  the  lessors.  This  view  is,  as  it 
seems  to  me,  strongly  confirmed  by  the  general  scope  and  object  of 
the  lease  ;  and  great  light  is  thrown  upon  it  by  the  concluding  words 
of  the  covenant  in  question,  which  expressly  exclude  the  lessors  from 
having  any  control  over  the  working  or  management  of  the  line  by 
the  lessees.  The  covenant  has  nothing  at  all  to  do  with  making  the 
greatest  amount  or  any  amount  of  gross  proceeds ;  but  its  object  is 
merely  to  prevent  forfeiture  or  injury  to  the  lessors  by  the  omission  of 
the  lessees  to  perform  the  duties  and  obligations  which  their  act  of  in- 
corporation casts  upon  the  lessors ;  leaving  wholly  untouched  the  mode 
of  working.  If  the  lessees  work  the  line  so  as  to  satisfy  those  obli- 
gations, and  duly  furnish  the  stipulated  accounts,  they  have  per- 
formed their  covenant  For  these  reasons,  I  think  that  the  true 
construction  of  the  covenant  is  one  of  which  it  is  no  violation  on  the 
part  of  the  covenanters  not  to  run  passenger  trains ;  and,  consequently. 
I  think  this  rule  should  be  made  absolute. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  I  forbear  to 
add  any  thing  to  what  has  been  said  by  my  lord  and  my  brother  Maule, 
because  I  think  enough  has  been  said  to  enable  the  judge  whose 
duty  it  may  be  to  try  this  cause,  to  see  upon  what  ground  the  deci- 
sion we  have  come  to  proceeds,  and  because  we  have  been  very  can- 
didly told  by  the  parties  that  they  mean  to  take  the  opinion  of  a 
court  of  error  upon  the  whole  case. 

Talpourd,  J.,  concurred. 

Rule  absolute. 

Jervis,  C.  J.  As  it  is  the  intention  of  the  parties  to  have  a  bill  of 
exceptions,  they  might  arrange  so  as  to  save  the  expense  of  going 
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down  again.  I  should  certainly  rule  at  nisi  prim  in  conformity  with 
the  principles  we  have  laid  down  upon  this  and  the  former  rule,  which 
might  at  once  be  turned  into  a  bill  of  exceptions. 

This  suggestion  of  the  court  was  not  acted  upon.  The  cause  went 
down  again,  and  a  bill  of  exceptions  was  tendered  to  the  ruling  of 
the  lord  chief  justice.  The  decision  of  the  court  of  error  thereon  is 
subjoined. 


IN  THE  EXCHEQUER  CHAMBER. 

The  West  London  Railway  Company  v.  The  London  and 

North- Western  Railway  Company.1 

January  28,  1853. 

Railway i  Laws  of —  Covenant  to  work  Railway  —  Power  to  Stop 

Trains  —  Efficiently  Working. 

In  1836,  a  company  (afterwards  called  the  West  London  Railway  Com  pan  v)  was  incorpor- 
ated by  act  of  parliament,  for  the  making  of  a  rail  way  from  the  Kensington  Canal,  to  join  the 
London  and  Birmingham  (afterwards  called  the  London  and  North- Western)  and  the 
Great  Western  railways,  at  a  place  called  Holsden  Green ;  and  certain  duties  were  by  the 
act  cast  upon  the  company ;  and,  amongst  other  things,  it  was  provided,  that,  if  the  rail- 
way should  be  abandoned,  or  should,  after  its  completion,  cease  for  the  space  of  three  years 
to  be  used  as  a  railway,  the  land  taken  by  the  company  for  the  purposes  of  the  act,  should 
revert  to  the  owners  of  the  adjoining  land. 

In  February,  1837,  the  West  London  Railway  Company  entered  into  an  agreement  with  the 
Great  Western  Railway  Company,  under  which  the  last-mentioned  company  bound  them- 
selves to  stop  certain  of  their  trains  at  a  point  where  their  railway  intersected  the  West  Lon- 
don Railway,  for  the  purpose  of  transferring  passengers  and  goods  from  one  railway  to  the 
other,  and  to  stop  their  trains  for  the  purpose  of  meeting  corresponding  trains  of  that 
company,  in  the  manner  particularly  detailed  in  the  deed. 

In  1840,  another  act,  3  &  4  Vict.  c.  105,  passed,  giving  further  powers  to  the  West  London 
Railway  Company;  the  34th  section,  reciting  the  agreement  of  February,  1837,  regulated 
the  mode  of  crossing  until  the  plaintiffs'  railway  should  be  completed  ;  the  36th  section 
saved  the  plaintiffs'  right  under  that  agreement ;  and  the  37th  section  provided,  that,  if  the 
plaintiffs'  line  was  abandoned,  or  ceased  to  be  used  as  a  railway  for  three  years  after  its 
completion,  then,  on  payment  or  tender  to  them  by  the  Great  Western  Railway  Company 
of  the  purchase-money  of  the  piece  of  land  where  the  railways  crossed,  the  said  land  should 
vest  in  the  Great  Western  Railway  Company. 

By  a  subsequent  act  (8  &  9  Vict  c.  156,)  — reciting,  that  "it  had  been  found  that  the  said 
West  London  Railway  (which  it  appeared  in  evidence  had  been  worked  with  passenger 
trains  as  well  as  with  goods  trains]  could  not  be  worked,  as  a  separate*  and  independent 
undertaking,  with  advantage  to  the  proprietors  thereof ;  but  that  the  same  might  be  advan- 
tageously worked  and  used  in  connection  with  the  said  London  and  Birmingham  Railway 
and  the  said  Great  Western  Railway,  or  either  of  them,  by  both  or  either  of  the  companies  to 
whom  the  said  last-mentioned  railways  belonged  ;  that  tixe  West  London  Railway  Company 
were  therefore  desirous  of  letting  the  said  railway  on  lease  to  the  London  and  Birmingham 
Railway  Company ;  and  that  the  last-mentioned  company  were  willing  to  accept  such  lease, 
subject  to  certain  terms  and  conditions  which  had  been  mutually  agreed  on  between  the 
said  two  companies,"  —  the  West  London  Railway  Company  was  authorized  to  lease  to 
the  London  and  North-Western  Railway  Company  their  railway,  and  all  their  rights,  powers, 
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and  privileges  in  relation  thereto, — subject  to  the  provisions  of  the  act,  and  to  the  perfor- 
mance of  the  conditions  to  be  mentioned  in  such  lease. 

By  the  lease,  which  was  afterwards  executed  in  pursuance  of  this  act,  the  London  and 
North- Western  Railway  Company  covenanted,  amongst  other  things,  that  they  would  "at 
their  own  expense,  during  the  continuance  of  the  lease,  efficiently  work  and  repair  the 
railway  and  works  thereby  demised,  and  indemnify  the  West  London  Railway  Company 
against  all  liabilities,  loss,  charges,  and  expenses,  claims,  and  demands,  whether  incurred 
or  sustained  in  consequence  of  any  want  of  repair,  or  in  consequence  of  not  working,  or 
in  any  manner  connected  with  the  working  of  the  same  railway  or  works ;  but  the  West 
London  Railway  Company  shall  have  no  control  whatever  over  the  working  or  manage- 
ment by  the  London  and  Birmingham  (North- Western)  Railway  Company  of  the  West 
London  Railway  or  works :  — 

Held,  upon  exceptions  to  the  ruling  of  the  chief  justice  of  the  common  pleas,  in  an  action 
of  covenant  by  the  West  London  Railway  Company  against  the  London  and  North- West- 
ern Railway  Company  for  a  breach  of  this  covenant,  — 

That,  in  order  to  perform  their  covenant  to  work  efficiently,  the  defendants  were  not  bound 
under  all  circumstances  to  work  the  line  for  passenger  traffic ;  but  that,  if  as  much  gross 
proceeds  could  be  obtained  by  efficiently  working  the  railway  for  goods  only,  as  for  pas- 
sengers only,  or  for  both  passengers  and  goods,  the  covenant  was  well  performed, —  Piatt, 
B.,  and  Martin,  B.,  not  concurring. 

That  the  agreement  of  Febuary,  1837,  with  the  Great  Western  Railway  Company,  was,  by 
virtue  of  the  provisions  in  the  leasing  act,  and  the  lease  itself,  transferred  to  the  defendants, 
the  lessees ;  and,  consequently,  that  they  had  power  to  compel  the  Great  Western  Railway 
Company  to  stop  trains  on  their  line  pursuant  to  the  provisions  of  that  agreement 

That,  although  the  defendants  had  power  to  stop  the  Great  Western  trains,  they  were  not 
bound  to  exercise  it  necessarily  as  a  part  of  the  efficient  working  of  the  line  demised ;  and 
that  they  were  not  bound  necessarily  to  work  the  demised  line  in  connection  with  the  trains 
on  the  Great  Western  Railway. 

That  there  was  no  covenant  in  the  lease  to  bind  the  defendants  to  work  the  demised  line  in 
connection  with  either  or  both  their  own  or  the  Great  Western  Railwav ;  but  that  it  would 

'  be  for  the  jury  to  say  whether  or  not  they  could  practically  work  the  line  efficiently,  with- 
out some  connection  with  one  or  other  of  those  railways. 

That,  for  the  purpose  of  considering  the  liability  of  the  defendants,  they  were  not  to  he  treated 
by  the  jury  as  if  they  were  lessees  of  a  separate  and  independent  line,  having  no  control 
over  the  other  two  railways ;  but  that  the  covenant  to  work  the  demised  line  efficiently, 
must  be  construed  with  a  reference  to  the  subject-matter,  and  the  character  of  the 
defendants. 

Edd  also,  that  the  obligation  of  the  defendants  under  their  covenant,  was  not  limited,  — as 
decided  by  the  court  below,  ante,  p.  437, —  to  the  indemnification  of  the  plaintiffs  from  the 
obligations  cast  upon  them  by  their  acts  of  incorporation : 

And  that  the  defendants  were  bound  to  work  the  railway  efficiently,  —  so  as  to  secure  the 
stipulated  benefits  to  the  plaintiffs  in  the  share  of  gross  proceeds ;  but  were  not  compelled 
to  work  it  so  as  to  produce  the  largest  quantity  of  gross  proceeds. 

The  cause  went  down  again  for  trial  before  Jervis,  C.  J.,  at  the 
sittings  in  London  after  Hilary  term,  1852,  when  the  counsel  for  the 
plaintiffs  claimed  damages  to  the  amount  of  Is.  on  the  first  breach, 
Is.  on  the  second  breach,  Is.  on  the  third  breach,  404/.  145.  on  the 
fourth  breach,  and  41  J.  2s.  2d.  on  the  fifth  breach,  —  which  several 
sums  it  was  admitted  on  the  part  of  the  defendants  that  they  were 
entitled  to  recover. 

In  support  of  the  issue  on  the  sixth  breach,  the  plaintiffs  gave  in 
evidence  the  statutes  5  G.  4,  c.  65 ;  6  W.  4,  c.  79 ;  1  Vict.  c.  69 ;  3  &  4 
Vict  c.  105 ;  8  &  9  Vict.  c.  156 ;  and  9  &  10  Vict.  c.  204. 

They  then  put  in  the  agreement  of  the  4th  of  February,  1837,  ante 
p.  454,  an  agreement  of  the  11th  of  March,  1845,  between  the  West 
London  Railway  Company  and  the  London  and  Birmingham  Rail- 
way Company,  and  the  lease  of  the  10th  of  March,  1846,  ante,  p. 
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447.  And  they  proved  that  the  Great  Western  Railway,  at  a  point 
between  the  termini  thereof,  crossed  the  West  London  Railway  on  a 
level,  — being  the  crossing  in  the  agreement  with  the  Great  Western 
Railway  Company  mentioned :  that  there  was,  and  had  always  been 
since  the  commencement  of  the  working  of  the  West  London  Rail- 
way a  balk  ox  stop  kept  across  the  West  London  Railway,  by  the 
Great  Western  Railway  Company,  except  at  certain  periods  dur- 
ing each  day :  that  the  West  London  Railway  ran  into  and  joined 
the  London  and  North- Western  Railway  (formerly  the  London 
and  Birmingham  Railway)  at  a  point  on  the  last  mentioned  line 
between  the  termini  thereof,  being  at  Holsden  Green,  in  the  county 
of  Middlesex,  about  five  miles  and  three  quarters  from  London; 
that  the  West  London  Railway  was  about  two  miles  in  length, 
and  was  laid  down  with  a  single  line  of  rails  only,  though  a  double 
line  of  rails  might  have  been  laid  down,  and  there  was  sufficient  land 
for  that  purpose  included  in  the  lease  to  the  London  and  Birming- 
ham Railway  Company;  that,  before  the  demise  of  the  West  Lon- 
don Railway  and  works  to  the  defendants,  the  plaintiffs  worked  the 
demised  railway  and  works  themselves,  both  for  passenger  traffic  and 
goods  traffic,  and  ran  trains  on  the  said  line,  and  carried  on  the  said 
line  both  passengers  and  goods,  though  to  a  very  trifling  extent :  that 
the  plaintiffs  had  only  two  locomotive  engines,  two  carriages,  and  five 
or  six  wagons :  that  the  whole  receipts  were  about  21.  per  week : 
that,  before  the  making  of  the  said  first  mentioned  agreement,  the 
West  London  Railway  had  been  worked  by  the  plaintiffs  at  a  great 
loss  to  themselves ;  and  that  they  had  ceased  to  work  the  same  :  that 
at  the  time  of  making  the  indenture  of  the  10th  of  March,  1846,  and 
thence  to  the  commencement  of  this  action,  there  were  four  stations 
on,  or  belonging  to,  the  said  line,  and  being  respectively  parcel  of  the 
said  demised  premises,  —  the  said  stations  being  named  respectively, 
the  Kensington  station,  the  Shepherd's  Bush  station,  the  Great  West- 
ern Junction  station,  and  the  Holsden  Green  station,  otherwise  the 
London  and  North- Western  Junction  station :  that,  at  the  said  sta- 
tions respectively,  there  were  booking-offices,  (parcel  of  the  same 
stations,)  and  at  the  said  stations  and  booking-offices  respectively 
there  was  accommodation  for  booking  and  receiving  both  passengers 
and  goods  to  be  carried  on  and  along  the  said  railway ;  and  that,  on 
the  said  demised  railway  and  works,  there  was  accommodation  for 
receiving  both  passengers  and  goods,  and  carrying  the  same  along  the 
said  railway. 

The  plaintiffs  further  gave  evidence  to  prove,  that,  in  the  neighbor- 
hood of  the  said  line,  and  the  stations  thereof,  a  large  population 
resided,  and  to  show  that  many  of  them  would  have  become  passen- 
gers upon  the  line,  if  passenger  trains  had  been  run  thereon  and 
worked  in  connection  with  trains  on  the  London  and  Birmingham, 
and  London  and  North- Western,  and  Great  Western  Railways,  or 
some  or  one  of  them  ;  and  evidence  to  show  that  large  quantities  of 
goods  might,  after  the  making  of  the  said  lease,  have  been  carried  on 
the  said  West  London  line,  if  the  same  had  been  worked  in  con- 
nection with  trains  on  the  said  other  railways,  or  some  or  one  of  them. 
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The  plaintiffs  further  gave  evidence,  that  the  London  and 
mingham  Railway  Company  before  their  dissolution  by  the  act  of 
9  &  10  Vict.  c.  204,  and  the  defendants  since  their  incorporation  by 
that  act,  did  not,  nor  did  either  of  them,  nor  did  any  body  or  person, 
at  any  time  run  or  provide  passenger  trains  or  carriages,  or  carry  pas- 
sengers, along  or  upon  the  said  West  London  Railway,  or  keep  open 
the  stations  or  booking-offices  of  the  said  railway,  or  any  of  them, 
for  the  purpose  of  receiving  passengers  to  be  conveyed  on  the  said 
line,  or  advertise,  or  in  any  way  make  known  to  the  public,  that  pas- 
sengers might  travel  or  be  carried  on  the  said  line. 

The  plaintiffs'  counsel  then  contended,  that  the  said  London  and 
Birmingham  Railway  Company  and  the  defendants  had  not,  nor  had 
either  of  them,  efficiently  worked  the  said  West  London  Railway  and 
works,  and  had  not  performed  the  covenant  on  which  the  sixth  breach 
was  assigned ;  and  they  contended,  that,  under  the  said  covenant  on 
which  the  said  sixth  breach  was  assigned,  and  in  order  to  perform  the 
same,  it  was  necessary  that  the  said  London  and  Birmingham  Railway 
Company,  and  the  defendants,  should  work  the  said  West  London  Rail* 
way  and  works  (or  that  the  said  railway  and  works  should  be  worked) 
for  passenger  traffic  as  well  as  for  goods  traffic ;  or  that  the  said  Lon- 
don and  Birmingham  Railway  Company,  and  the  defendants,  should 
so  work  the  said  West  London  Railway  and  works  (or  that  the  same 
should  be  worked)  for  passenger  traffic,  as  well  as  for  goods  traffic, 
if  such  traffic  presented  itself ;  that  the  said  London  and  Birming- 
ham Railway  Company,  and  the  defendants,  respectively,  could  and 
ought  to  have  enforced  against  the  Great  Western  Railway  Com- 
pany the  said  stipulations  of  the  said  last  mentioned  company  with 
the  Birmingham,  Bristol,  and  Thames  Junction  Railway  Company, 
and  could  and  ought  to  have  compelled  the  said  Great  Western  Rail- 
way Company  to  stop  trains  of  the  said  Great  Western  Railway 
Company,  for  the  purpose  of  working  in  connection  with  the  said 
West  London  line ;  that  the  said  London  and  Birmingham  Railway 
Company,  and  the  defendants,  respectively,  were  bound  to  work  the 
West  London  line  (or  that  the  same  should  have  been  worked)  in 
connection  with  trains  on  the  Great  Western  Railway;  that  the 
London  and  Birmingham  Railway  Company,  and  the  defendants, 
were  bound  to  compel  the  Great  Western  Railway  Company  to  stop 
trains  on  the  Great  Western  Railway  where  necessary  for  the  pur- 
pose of  working  in  connection  with  the  West  London  line ;  that  the 
said  London  and  Birmingham  Railway  Company,  and  the  defend- 
ants, respectively,  were  bound  to  work  the  West  London  line  (or  it 
was  necessary  that  the  said  line  should  be  worked)  in  connection 
with  trains  on  the  line  of  the  said  London  and  Birmingham  Rail- 
way Company  and  the  defendants  respectively ;  that  the  said  London 
and  Birmingham  Railway  Company,  and  the  defendants,  respectively, 
were  bound  to  stop  the  trains  of  them,  the  said  London  and  Birming- 
ham Railway  Company  and  the  defendants  respectively,  on  the  line 
of  the  London  and  Birmingham,  and  London  and  North- Western 
railways,  where  necessary  for  that  purpose. 

The  plaintiffs'  counsel  also  contended  that  the  said  London  and 
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Birmingham  Railway  Company,  and  the  defendants,  respectively, 
were  not  to  be  treated,  for  the  purpose  of  considering  their  liability 
xinder  the  said  covenant  on  which  the  sixth  breach  was  assigned,  as 
if  they  were  lessees  of  a  separate  and  independent  line,  and  having 
no  control  over  the  Great  Western,  and  London  and  Birmingham, 
and  London  and  North- Western  railways,  or  aqy  of  them.  And  the 
plaintiffs'  counsel  then  prayed  the  chief  justice  to  direct  the  jury  in 
accordance  with  the  said  contentions. 

The  Lord  Chief  Justice,  after  hearing  the  evidence  aforesaid,  and 
certain  other  evidence  in  the  said  cause,  on  the  said  trial,  as  to  the 
capabilities  of  the  said  railway,  and  the  mode  in  which  the  said  rail- 
way had  been  worked  for  goods  traffic,  did  then  and  there  submit  and 
leave  the  issue  joined  on  the  sixth  breach  to  the  jury  aforesaid ;  and, 
in  so  doing,  did  declare  and  deliver  his  opinion  to  the  jury  aforesaid, 
that,  under  the  said  covenant  on  which  the  said  sixth  breach  was 
assigned,  and  in  order  to  perform  the  same,  the  said  London  and  Bir- 
mingham Railway  Company,  and  the  defendants,  respectively,  were 
not  bound  to  work  the  said  West  London  line  (nor  was  it  necessary 
that  the  same  should  be  worked)  for  passenger  traffic,  as  well  as  for 

foods  traffic ;  that  it  was  not  necessary  that  the  said  London  and 
Birmingham  Railway  Company,  and  the  defendants,  should  work  the 
said  West  London  Railway  and  works,  or  that  the  same  should  be 
worked,  for  passenger  traffic,  as  well  as  for  goods  traffic,  if  such  traffic 
presented  itself;  that  the  agreement  of  the  4th  of  February,  1837, 
was  not  transferred  to  the  London  and  Birmingham  RaiKvay  Com- 
pany, or  the  defendants,  or  made  binding  between  them  and  the 
Great  Western  Railway  Company ;  and  that  therefore  the  London 
and  Birmingham   Railway  Company,  and  the  defendants,  respect- 
ively, had  no  power  to  compel  the  Great  Western  Railway  Com- 
pany to  stop  trains' on  the  line  of  the  Great  Western  Railway;  that 
the  said  London  and  Birmingham  Railway  Company,  and  the  defend- 
ants, respectively,  were  not  bound  to  work  the  West  London  line  (and 
that  it  Was  not  necessary  that  the  same  should  be  worked)  in  connec- 
tion with  trains  on  the  Great  Western  Railway;  that  the  said  London 
and  Birmingham  Railway  Company,  and  the  defendants,  respectively, 
were  not  bound  to  compel  the  Great  Western  Railway  Company  to 
stop  trains  on  the  Great  Western  Railway,  where  necessary  for  the 
purpose  of  working  in  connection  with  the  West  London  line ;  that 
the  said  London  and  Birmingham  Railway  Company,  and  the  defend- 
ants, respectively,  were  not  bound  to  work  the  W^st  London  line  (and 
that  it  was  not  necessary  that  the  same  should  be  worked)  in  con- 
nection with  trains  on  the  line  of  the  said  London  and  Birmingham 
Railway  Company,  and  the  defendants,  respectively ;  that  the  said 
London  and  Birmingham  Railway  Company,  and  the  defendants, 
respectively,  were  not  bound  to  stop  the  trains  of  the  said  London 
and  Birmingham  Railway  Company,  and  the  defendants,  on  the  line 
of  the  London  and  Birmingham  and  London  and  North- Western 
railways,  respectively,  where  necessary  for  that  purpose ;  and  that  the 
said  London  and  Birmingham  Railway  Company,  and  the  defend- 
ants, respectively,  must  be  treated  by  the  jury,  for  the  purpose  of 
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considering  their  liability  under  the  said  covenant,  as  if  they  were 
lessees  of  a  separate  and  independent  line,  having  no  control  over  the 
Great  Western,  and  London  and  Birmingham,  and  London  and 
North- Western  railways,  or  any  of  them. 

To  this  direction  the  counsel  for  the  plaintiffs  excepted. 

The  jury  returned  a  verdict  for  the  defendants  on  the  issue  on  the 
sixth  breach ;  and,  on  the  other  breaches  respectively,  they  assessed 
the  several  damages  so  claimed  and  assented  to  as  before  mentioned. 

Judgment  having  been  entered  pursuant  to  the  above  assessment 
and  finding,  the  record  and  bill  of  exceptions  were  removed  by  writ 
of  error  to  the  Exchequer  Chamber. 

The  case  was  argued  on  the  26th  and  27th  of  November,  1852, 
before  Parke,  B.,  Wightman,  J.,  Coleridge,  J.,  Erle,  J.,  Platt,  Bn 
Martin,  B.,  and  Crompton,  J. 

Byles,  Sergt,  (with  whom  was  Asplandj)  for  the  plaintiffs  in  error. 
The  recital  in  the  1st  section  of  the  plaintiffs'  act  of  incorporation, 
6  W.  4,  c.  79,  shows  that  the  legislature  contemplated  a  great  public 
advantage  in  the  opening  of  an  additional,  certain,  and  expeditious 
communication  between  the  London  and  Birmingham  and  the  Great 
Western  railways  and  the  south-western  districts  of  the  metropolis 
and  the  river  Thames ;  the  33d  section  recites  that  it  is  intended  that 
the  railway  by  that  act  authorized  to  be  made,  shall  communicate 
with  those1  railways;  and  the  150th  and  152d  sections  show  that  pas- 
senger traffic,  as  well  as  goods  traffic,  was  intended  to  be  provided  for. 
The  West  London  Railway  Company  having  obtained  a  conveyance 
of  the  fee-simple  of  certain  land  over  which  it  was  essential  that  the 
Great  Western  Railway  Company  should  have  an  easement,  an 
agreement  was  entered  into  between  these  two  cotoipanies  on  the  4th 
of  February,  1837,  for  the  purpose  of  carrying  into  effect  the  recited 
objects  of  the  6  W.  4,  c.  79,  and  of  regulating  the  passage  of  the 
trains  of  the  two  companies  at  the  point  where  they  intersected  each 
other.  Under  this  agreement,  the  Great  Western  Railway  Company 
bound  themselves  to  erect  a  station  for  the  accommodation  of  pas* 
sengers  at  that  point,  and  to  stop  certain  of  their  trains  for  the  pur- 
pose of  enabling  passengers  and  goods  to  be  transferred  from  or  to 
the  trains  upon  the  plaintiffs'  line.  In  July,  1840,  an  act  was  passed, 
3  &  4  Vict.  c.  105,  to  change  the  name  of  the  plaintiffs'  company. 
The  agreement  with  the  Great  Western  Railway  Company  is  referred 
to  and  confirmed  in  the  34th,  35th,  36th,  and  37th  sections  of  that 
act,  making  it  in  fact  a  statutory  agreement  It  appeared  from  the 
evidence,  that  the  West  London  Railwav  was  adapted  to,  and  had 
actually  been  used  by  the  plaintiffs  for  the  conveyance  of  both  pas- 
sengers and  goods,  although,  from  the  unfavorable  position  in  which 
they  were  placed,  they  had  been  unable  to  work  it  advantageously 
Under  these,  circumstances  it  was  that  the  leasing  act,  8  &  9  Vict 
c.  156,  was  passed.  By  the  lease  made  in  pursuance  of  that  act,  the 
plaintiffs,  instead  of  reserving  a  rent,  stipulated  to  receive  a  certain 
proportion  of  the  gross  receipts  in  respect  of  passengers,  goods,  and 
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other  things  carried  or  landed  on  the  West  London  Railway,  and  a 
certain  proportion  of  the  net  profits  arising  from  tolls.  It  was  to 
meet  the  peril  of  the  traffic  being  diverted  to  the  E  us  ton  Square  termi- 
nus, that  this  covenant  efficiently  to  work  the  railway  was  inserted. 

Upon  the  first  trial,  the  lord  chief  justice  ruled  that  the  lessees 
were  bound  to  work  with  passenger  as  well  as  with  goods  trains. 
The  Court  of  Common  Pleas,  however,  held  that  they  were  not 
bound  so  to  work  the  railway,  and,  in  consequence  of  a  suggestion 
thrown  out  by  Maule,  J.,  in  the  course  of  the  argument,  that  the  first 
part  of  the  covenant  was  restrained  by  the  last,  and  that  it  had  refer* 
ence  to  the  210  section  of  the  6  W.  4,  c.  79,  and  amounted  to  a  mere 
covenant  of  indemnity. 

Upon  the  second  trial,  the  lord  chief  justice  declined  to  rule,  in 
conformity  with  the  above  suggestion,  that  the  covenant  upon  which 
the  sixth  breach  was  framed  was  only  an  indemnity  against  forfeiture; 
•but  he  told  the  jury  that  the  lessees  were  not  bound  to  work  the  rail- 
way for  passenger  traffic  as  well  as  for  goods  traffic.  It  is  submitted 
that  that  direction  was  erroneous,  and  that  the  true  meaning  of  the 
covenant,  is,  that  the  lessees  shall  use  all  ordinary  and  reasonable 
means  to  secure  and  to  increase  the  traffic  of  the  railway  in  both  its 
branches,  and  that  they  shall  at  all  events  work  up  to  the  fair  require- 
ments of  the  public.  It  is  to  be  observed  that  both  the  lessor  and 
the  lessees  were  at  the  time  of  the  making  of  this  lease,  carriers  of 
passengers  and  of  goods ;  and  the  fair  inference,  even  if  the  lease 
were  altogether  silent  upon  the  subject,  would  be,  that  the  parties 
contemplated  that  the  business  of  the  railway  was  to  be  carried  on 
as  before.  The  lease,  however,  is  not  silent ;  many  of  its  provisions 
point  most  clearly  to  passenger  traffic  The  lessees  are  bound  by  all 
reasonable  means  to  take  order  that  passenger  traffic  shall  be  had. 
It  is  enough,  however,  to  say  that  they  are  bound  to  work  the  rail- 
way for  passenger  traffic,  if  such  traffic  presented  itself. 

The  third  branch  of  the  ruling  is  also  exceptionable.     The  fee-sim* 
pie  of  the  land  over  which  the  West  London  Railway  passes  belongs 
to  the  plaintiffs.     The  Great  Western  Railway  Company  have  an 
easement  over  it,  which  they  are  bound  to  exercise  in  a  particular 
manner ;  the  reservation  of  the  right  to  stop  their  trains  being  in  the 
nature  of  a  condition  annexed  to  the  easement.     If  the  power  to 
compel  the  Great  Western  Railway  Company  to  stop  their  trains  in 
the  manner  provided  by  the  agreement,  is  not  conveyed  to  the  defend- 
ants, the  consequence  will  be,  that  the  former  get  the  easement,  and 
are  relieved  from  the  burdens  attached  to  the  exercise  of  it   It  will  be 
said  that  the  right  of  compelling  the  stoppage  of  trains  under  the 
agreement,  is  one  that  is  not  transferable,  and  does  not  run  with  the 
land.     It  is  submitted,  however,  that  the  rights  and  duties  created  by 
that  agreement  are  of  such  a  nature  that  both  the  benefit  and  the  bur- 
den would  run  with  the  land,  independently  of  any  aid  to  be  derived 
•from  the  acts  of  parliament.     Suppose  the  plaintiffs  had  sold  the 
land  to  a  private  person,  would  the  Great  Western  Railway  Com 
pany  lose  their  easement  ?     And,  if  the  benefit  would  survive,  will 
not  the  burden  survive  too  ?    The  circumstance  of  this  being  a  de* 
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mise  for  a  term  of  years,  and  not  a  conveyance  of  tlje  fee,  will  not, 
it  is  copceived,  make  any  difference  in  this  respect  But,  if  any 
doubt  could  exist,  it  is  removed  by  the  statutory  sanction  which  this 
agreement  has  received,  (see  the  3  &  4  Vict,  c  105,  ss.  34,  35,  36,  37, 
and  the  10  &  11  Vict  c.  91,  s.  430  and  by  the  8  &  9  Vict  c.  156, 
which  expressly  enables  the  plaintiffs  to  demise  to  the  defendants  all 
their  rights,  powers,  and  privileges  in  relation  to  the  railway;  and  it 
cannot  be  denied,  that,  among  these  rights  and  privileges,  is  the  right 
conferred  upon  the  plaintiffs  by  the  agreement  of  the  4th  of  February, 
1837.  That  the  lessees  might  sue  at  law  for  a  breach  of  that  agree- 
ment, may  perhaps  admit  of  doubt ;  but  none  can  exist  that  they 
might  obtain  relief  in  equity  in  the  names  of  the  lessors. 

The  next  proposition  laid  down  by  the  lord  chief  justice,  was,  that 
the  defendants  were  not  bound  to  work  the  railway  in  question  in 
connection  with  trains  of  the  Great  Western  Railway  Company,  or 
to  compel  that  company  to  stop  their  trains,  where  necessary,  for  the 
purpose  of  working  in  connection  with  the  demised  line.  It  is  im- 
possible for  the  defendants,  in  the  teeth  of  the  recital  in  the  8  &  9 
Vict  c.  156,  s.  1, — "  that  it  has  been  found  that  the  said  West  Lon- 
don Railway  cannot  be  worked,  as  a  separate  and  independent  under- 
taking, with  advantage  to  the  proprietors  thereof ;  but  that  the  same 
might  be  advantageously  worked  and  used  in  connection  with  the 
said  London  and  Birmingham  Railway  and  the  said  Great  Western 
Railway,  or  either  of  them,  by  both  or  either  of  the  companies  to  whom 
the  said  last  mentioned  railways  belong,"  successfully  to  contend  that 
they  efficiently  work  the  demised  line,  when  they  worked  it  in  a 
manner  which  the  legislature  has  declared  to  be  unproductive  of  ad- 
vantage to  the  proprietors  of  the  undertaking. 

The  same  observations  will  equally  apply  to  the  direction  which 
forms  the  subject  of  the  sixth  and  seventh  exceptions. 

The  next  proposition  of  the  lord  chief  justice,  is,  that,  for  the  pur- 
pose of  considering  their  liability  under  the  covenant  in  question,  the 
defendants  are  to  be  treated  as  if  they  were  lessees  of  a  separate  and 
independent  line,  having  no  control  over  the  Great  Western  and  Lon- 
don and  North- Western  railways,  or  either  of  them.  That  direction, 
it  is  submitted,  is  manifestly  erroneous.  The  subject-matter  of  the 
demise  is  a  complicated  arrangement  of  machinery,  which  was  pow- 
erless in  the  bands  of  the  lessors ;  and  the  lessees  are  a  powerful 
company,  possessing  unbounded  resources  and  means  of  making  all 
that  machinery  in  the  largest  possible  extent  useful  and  available. 
The  case  clearly  falls  within  Lord  Bacon's  10th  maxim,  "  Verba  gene* 
ralia  restringuttfur  ad  habilitatum  rei  vel  persona?  upon  which  the 
learned  author  observes :  "All  words,  whether  they  be  in  deeds  or 
statutes,  or  otherwise,  if  they  be  general,  and  not  express  and  precise, 
shall  be  restrained  unto  the  fitness  of  the  matter  or  person.  As,  if  I 
grant  to  J.  S.  an  annuity  of  10/.  a  year  pro  consilio  impenso  et  tm-t 
pendendo,  if  J.  S.  be  a  physician,  it  shall  be  understood  of  his  coun-' 
sel  in  physic ;  and,  if  he  be  a  lawyer,  of  his  counsel  in  law.  So,  if  I 
do  let  a  tenement  to  J.  S.,  near  by  my  dwelling-house  in  a  borough, 
provided  that  he  shall  not  erect  or  use  any  shop  in  the  same  without 
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my  license,  and  afterwards  I  license  bim  to  erect  a  shop,  and  J.  8.  is 
then  a  miller,  he  shall  not  by  virtue  of  those  general  words  erect  a 
joiner's  shop." 

Suppose  it  to  be  doubtful  whether  the  covenant  in  question  does  or 
does  not  include  a  working  with  passenger  trains,  or  working  in  con- 
nection with  the  Great  Western  and  London  and  North- Western 
railways,  Lord  Bacon's  3d  maxim  already  referred  to,  ante,  p.  470, 
"  Verba  fortius  accipiuntur  contra  proferentem"  applies.  If  there  be 
any  ambiguity,  it  is  against  the  covenantors  that  it  should  operate. 

It  was  suggested  in  the  judgment  in  the  court  below,  that  the  cove* 
nant  efficiently  to  work  and  repair  the  railway  and  works  demised,  is 
qualified  and  restrained  by  the  concluding  words,  "  and  indemnify  the 
"West  London  Railway  Company  against  all  liabilities,  loss,  charges, 
and  expenses,  claims,  and  demands  whatsoever,  incurred  or  sustained 
in  consequence  of  any  want  of  repair,  or  in  consequence  of  not  work- 
ing, or  in  any  manner  connected  with  the  working  of  the  same  rail- 
way and  works.'*  This  argument  is  based  upon  the  6  W.  4,  c.  79, 
b.  210,  and  the  3  &  4  Vict  c.  105,  s.  37,  the  combined  effect  of  which 
is,  that,  if  the  West  London  Railway  shall  be  abandoned,  or  cease 
to'  be  used  as  a  railway,  the  land  shall  revert  to  the  owners  of  the 
adjoining  lands,  unless  the  Great  Western  Railway  Company  shall 
tender  the  price  of  the  land,  and  then  it  shall  become  theirs.  This 
can  hardly  have  been  the  intention  of  the  parties,  when  the  point 
never  occurred  to  either  of  them,  or  to  their  counsel,  until  suggested 
by  Maule,  J.,  upon  the  second  argument  in  the  court  below.  But  for 
the  clause  of  indemnity,  there  could  be  no  reasonable  doubt  as  to  the 
meaning  of  the  covenant.  And  the  clause  of  indemnity  cannot  con- 
trol the  express  covenant  in  the  way  contended.  Saward  v.  Antsey, 
2  Bingh.  519, 10  J.  B.  Moore,  55,  is  precisely  in  point.  There,  the 
defendant  purchased  an  estate  charged  with  an  annuity  to  M.  S.,  and, 
as  part  of  the  bargain,  covenanted  to  pay  the  annuity,  and  to  indem- 
nify the  vendor  against  any  charge  in  respect  of  it  A  declaration 
on  this  covenant,  alleging  for  breach  non-payment  of  this  annuity, 
without  adding  that  the  vendor  had  been  thereby  damnified,  was  held 
sufficient,  on  demurrer.  And  Best,  C.  J.,  said,  (2  Bingh.  522) :  "  I 
agree,  that,  in  construing  this  covenant,  we  are  to  look  to  the  subject- 
matter  of  the  contract,  and  to  consider  all  the  terms  of  the  deed ;  I 
admit  that  a  positive  covenant  may  sometimes  be  controlled  or  qua- 
lified by  other  clauses  in  the  deed.  It  has  been  insisted  that  the  clause 
of  indemnity  controls  this  covenant  It  cannot  be  said  that  it  is  to 
control ;  if  it  is  to  have  any  effect  at  all,  it  must  erase  the  covenant 
to  pay  the  annuity  from  the  deed.  The  plaintiff  himself  could  not 
be  damnified  by  non-payment  If,  therefore,  the  clause  of  indemnity 
were  to  limit  the  covenant  for  payment  to  cases  \yhere  the  plaintiff 
was  himself  damnified  by  non-payment,  it  would  destroy  its  effect 
altogether.  When  there  is  a  positive  general  covenant  in  a  deed, 
that  covenant  is  not  to  be  controlled  by  subsequent  clauses,  unless, 
as  Lord  Alvanley  says,  in  Hesse  v.  Stevenson,  3  B.  &  P.  565, '  the  in- 
ference is  irresistible  that  the  parties  could  not  intend  to  make  a  gene- 
ral covenant'     I  cannot  infer  from  this  deed  that  it  was  the  intent  of 
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the  parties  to  restrain  or  qualify  the  positive  covenant  to  pay.  The 
covenant  for  indemnity  is  useless,  but  utile  per  inutile  non  vitiatur." 
If  this  were  a  covenant  in  the  ^alternative,  to  work,  or  to  indemnify, 
it  might  present  more  difficulty. 

[Coleridge,  J.  Effectually  working  would  be  otiose,  if  the  forfeit- 
ure were  the  only  thing  to  be  provided  against] 

Exactly  so. 

Channel^  Serg.,  (with  whom  was  Bovill,)  for  the  defendants  in 
error.  The  direction  of  the  lord  chief  justice  is  in  accordance  with 
the  unanimous  opinion  of  the  Court  of  Common  Pleas,  and  is  in  all 
respects  correct.  Three  principal  points  were  made  on  the  part  of 
the  plaintiffs,  first,  that  the  defendants  were  bound,  under  any  circum- 
stances, and  in  any  event  to  run  passenger  trains  on  the  West  Lon- 
don Railway,  secondly,  that  they  were  bound  to  enforce  against  the 
Great  Western  Railway  Company  the  agreement  of  the  4th  of  Fe- 
bruary, 1837,  as  to  the  stopping  of  their  trains,  thirdly,  that  the 
defendants  were  bound  to  work  the  West  London  Railway  in  connec- 
tion with  their  own  line  and  with  the  Great  Western  Railway.  On 
the  other  hand,  the  defendants  insisted  that  it  was  not  essential  to  the 

!>erformance  of  their  covenant  efficiently  to  work,  that  the  demised 
ine  should  be  worked  with  passenger  trains ;  and  they  proved,  that 
the  most  profitable  mode  of  working  it  was  with  goods  trains ;  and 
that,  from  the  circumstance  of  the  railway  consisting  of  a  single  line 
of  rails  only,  it  would  have  been  inconvenient,  and  almost  impracti- 
cable, to  work  it  with  both  passenger  trains  and  goods  trains. 

1.  The  covenant  does  not  in  terms  require  the  defendants  to  run 
passenger  trains,  or  goods  trains.  They  are  to  work  the  railway  effi- 
ciently. It  is  conceded  that  that  does  not  imply  that  they  are  so  to 
work  as  to  insure  the  largest  possible  amount  of  gross  receipts. 
They  perform  their  contract,  if  they  work  the  line  according  to  the 
reasonable  exigencies  of  the  public.  The  word  "efficiently"  has  in 
truth  no  meaning  at  all. 

[Coleridge,  J.  Must  you  not,  in  construing  this  lease,  consider 
what  were  the  obligations  which  the  West  London  Railway  Com- 
pany were  under,  by  their  act  of  incorporation,  as  to  the  conveyance 
of  passengers  ?] 

The  only  obligations  they  were  under  to  the  public,  were  to  com- 
plete the  railway,  and  to  keep  it  in  repair.  If,  by  any  act  or  omission 
of  theirs,  the  West  London  Railway  Company  incurred  damage  or 
loss,  the  defendants  might  be  responsible  under  this  covenant.  But 
this  lease  is  to  be  construed,  not  with  reference  to  any  supposed  inte- 
rest of  the  public,  but  only  with  reference  to  what  may  be  supposed 
to  have  been  the  intention  of  the  contracting  parties. 

[Platt,  B.  Do  you  contend,  that,  if  the  railway  could  not  nave 
been  profitably  worked  either  with  passenger  trains  or  goods  trains, 
the  defendants  are  excused  from  the  performance  of  their  covenant  ?] 

There  might  be  some  difficulty  in  contending  for  that  They  are 
probably  bound  to  work  the  line  while  gross  receipts  can  be  realized. 
But  the  lessors  are  not  entitled  to  insist  upon  any  particular  mode  of 
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working,  for  the  purpose  of  increasing  the  gross  receipts.  The  85th 
section  of  the  6  W.  4,  c.  79,  shows  that  the  legislature  contemplated 
the  possibility  of  the  railway  being  abandoned  or  disused. 

2.  The  3  &  4  Vict  c.  105,  it  is  true,  refers  to  and  recognizes  the 
agreement  of  the  4th  of  February,  1837,  between  the  plaintiffs  and 
the  Great  Western  Railway  Company.  But,  at  the  time  that  act 
passed,  no  agreement  with  the  defendants  was  contemplated.  And 
it  is  referred  to  solely  for  the  purpose  of  remedying  certain  omissions 
in  the  former  act,  and  more  effectually  providing  for  the  safety  of  the 
public.  The  leasing  act,  8  &  9  Vict.  c.  156,  and  the  lease  itself,  are 
both  totally  silent  on  the  subject  of  the  agreement  The  provisions 
of  the  agreement  are  of  a  very  special  character.  It  imposes  penal- 
ties on  both  parties.  If  the  argument  on  the  other  side  is  correct, 
that  the  rights,  powers,  and  privileges  of  the  West  London  Railway 
Company  under  that  agreement  are  transferred  to  the  defendants  by 
the  lease,  what  becomes  of  their  liabilities?  Are  they  also  trans- 
ferred to  the  defendants  ?  If  the  intention  of  the  parties  had  been  to 
clothe  the  lessees  with  all  the  powers  which  the  lessors  bad  under  the 
agreement,  one  would  naturally  expect  that  some  expression  of  that 
intention  would  somewhere  appear. 

[Martin,  B.  Surely  the  London  and  North- Western  Railway 
Company  would  have  a  right  to  sue  the  Great  Western  Railway 
Company  for  any  breach  of  that  agreement,  in  the  name  of  the  West 
London  Railway  Company.] 

It  is  confidently  submitted  that  they  would  not  And  the  Court 
of  Common  Pleas  certainly  thought  otherwise. 

[Martin,  B.  Was  it  not  a  «  right "  of  the  West  London  Railway 
Company  in  reference  to  the  railway  ?] 

.The  lessees  were  to  take  all  the  rights  and  powers  of  the  lessors 
with  reference  to  the  extension  and  completion  of  the  unfinished  rail- 
way which  was  the  subject  of  the  lease.  If  the  lessors  were  intended 
to  take  all  the  rights  a«d  powers  of  the  lessees  as  against  the  Great 
Western  Railway  Company,  it  is  singular  that  neither  the  leasing 
act  of  8  &  9  Vict  c.  156,^  the  lease  itself,  makes  the  slightest  allu- 
sion to  it 

[Martin,  B.  I  think  there  can  be  little  doubt  as  to  the  intention 
of  the  legislature. 

Coleridge,  J.  If  you  are  to  suppose  the  lessor's  rights  under  the 
agreement  not  to  be  transferred  to  the  lessees,  you  suppose  the  legis- 
lature to  be  extinguishing  the  agreement,  without  the  assent  of  the 
Great  Western  Railway  Company ;  whereas,  it  might  be  for  the  be- 
nefit of  the  Great  Western  Railway  Company  to  enforce  it] 

The  state  of  things  existing  and  contemplated  at  the  time  of  the 
passing  of  the  8  &  9  Vict  c.  79,  rendered  it  quite  unimportant  to  all 
parties  whether  the  agreement  subsisted  or  not  But,  whether  it  still 
subsists  or  not,  it  is  quite  clear  that  the  defendants  have  no  means  of 
enforcing  it 

[Martin,  B.  The  34th  section  of  the  3  &  4  Victc  105,  looks  very 
like  a  permanent  agreement] 

The  3d  section  of  the  8  &  9  Vict  c  156,  is  inconsistent  with  that 
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view,  and  would  have  been  quite  unnecessary  if  the  plaintiffs'  rights 
under  the  agreement  remained. 

3.  Assuming  that  the  defendants  were  not  bound  to  run  passenger 
trains,  and  had  no  power  to  stop  the  trains  on  the  Great  Western 
Railway,  the  next  question  is,  whether  they  were  bound  to  work  the 
West  London  Railway  in  connection  with  their  own  line.  The  lease 
contains  nothing  which  in  terms  requires  them  to  do  so.  The  act 
recites,  not  that  the  line  intended  to  be  leased  can,  but  that  it  might 
be  worked  advantageously  in  connection  with  the  other  railways ; 
and  it  explains  the  way  in  which  the  legislature  thought  fit  to  give 
the  parties  the  powers  they  sought 

*  [Coleridge,  J.  The  parties  represent  to  the  legislature,  and  these 
allegations  are  proved,  that  it  may  be  beneficial  to  work  the  West 
London  Railway  in  connection  with  the  London  and  Birmingham 
and  Great  Western  railways,  or  either  of  them ;  and  then  you  say 
that  a  lease  is  made  which  is  quite  at  variance  with  those  representa- 
tions. It  is  found  that  the  West  London  Railway  cannot  be  worked, 
not  by  the  company  themselves,  but  by  any  one,  as  a  separate  and 
independent- undertaking,  with  advantage  to  the  proprietors,  but  that 
it  might  be  advantageously  worked  in  connection  with  the  other  rail- 
ways mentioned. 

Parke,  B.  The  question  still  is,  what  is  the  meaning  of  this  cove- 
nant? It  may  be  that  the  legislature  has  been  imposed  upon;  but 
that  is  immaterial. 

Platt,  B.  Reading  the  lease  as  if  the  act  of  parliament  was 
recited  in  it,  does  not  the  covenant  efficiently  to  work  the  railway 
mean  working  it  with  this  new  combination  of  rails  ?] 

That,  it  is  submitted,  would  be  giving  a  construction  to  the  instru* 
ment  which  the  language  of  the  parties  does  not  warrant. 

Aspland,  in  reply.  The  language  and  intention  of  the  parties  are 
clearly  not  satisfied  by  construing  the  covenant  in  question  as  a  co- 
venant of  indemnity  only. 

[Parke,  B.  We  have  not  much  doubt  about  that.  It  clearly  is 
not  confined  to  a  mere  indemnity.] 

Then,  the  agreement  with  the  Great  Western  Railway  Company  is 
still  operative,  and  might  be  enforced  by  the  defendants,  at  all  events 
in  equity,  in  the  name  of  the  West  London  Railway  Company.  If 
it  were  not  a  subsisting  agreement,  what  becomes  of  the  stipulation 
as  to  the  closing  of  the  barriers  at  the  point  of  intersection  ? ■  The 
clause  of  forfeiture  (s.  210)  in  the  6  W.  4,  c.  79,  is  altered  and  modi- 
fied by  the  3  &  4  Vict.  c.  105,  s.  37.  As  to  the  duty  of  the  defend- 
ants to  work  the  demised  line  in  connection  with  their  own  line  and 
that  of  the  Great  Western  Railway,  the  court  will  not  assume  that 
the  allegations  made  to  parliament  as  recited  in  the  preamble  to  the 
leasing  act  of  the  8  &  9  Vict  c.  156,  are  false. 

Our.  adv.  vulL 
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Parke,  B.,  now  delivered  the  judgment  of  the  court :  This  case 
c<tthes  before  us  upon  a  bill  of  exceptions  to  the  ruling  of  the  lord 
chief  justice  of  the  Common  Pleas,  on  the  trial  of  an  action  of  cove* 
nant  brought  by  the  plaintiffs  against  the  defendants. 

The  question  arising  on  the  construction  of  that  covenant,  we  are 
informed,  had  been  before  the  Court  of  Common  Pleas,  upon  cross- 
motions  by  the  plaintiffs  and  the  defendants ;  and  the  ruling  was  in 
conformity  with,  or  rather  was,  the  ultimate  opinion  of  the  court, 
though  necessarily,  on  the  record,  it  is  treated  as  the  ruling  of  my  lord 
chief  justice. 

The  questions  arising  on  the  record  were  fully  and  most  satisfacto- 
rily argued,  on  both  sides,  before  us ;  and  I  have  now  to  state  the 
opinion  of  my  brethren  and  myself  on  each  of  them. 

The  action  is  brought  on  a  covenant  contained  in  a  lease  by  the 
plaintiffs  to  the  Londbn  and  Birmingham  Railway  Company,  which 
has  since  been  incorporated  with,  and  had  its  liabilities  transferred  to, 
the  defendants.  The  lease  Vas  made  the  10th  of  March,  1846,  pur- 
suant to  an  act  of  8  &  9  Vict  c.  156,  for  enabling  the  London  and 
Birmingham  Railway  Company  to  take  a  lease  of  the  West  London 
Railway.  The  West  London  Railway  Company  had,  under  its  then 
name  of  the  Birmingham,  Bristol,  and  Thames  Junction  Railway 
Company,  and  under  an  act  of  the  6  W.  4,  c  79,  made  a  railway 
from  the  basin  of  the  Kensington  Canal,  at  Kensington,  to  join  the 
defendants'  railway,  and  also  the  Great  Western  Railway,  near  Hols- 
den  Green;  and  there  was  in  that  act  of  parliament  a  clause, 
s.  210,  providing,  that,  if  the  railway,  or  any  part  thereof,  should  be 
abandoned  or  given  up,  or  if,  after  it  was  completed,  it  should  for  the 
space  of  three  years  cease  to  be  used  as  a  railway,  the  lands  pur- 
chased for  the  purposes  of  the  act  should  revest  in  the  owners  for  the 
time  being  of  the^djoining  lands. 

In  the  progress  of  the  works  of  the  plaintiffs  and  the  Great  West- 
ern Railway  Company,  they  became  competitors  for  the  purchase  of 
a  small  piece  of  land  belonging  to  the  Bishop  of  London,  over  which 
both  railways  would  have  to  pass :  and  an  agreement  under  the  seal 
of  both  companies  was  executed,  dated  the  4th  of  February,  1837, 
which  recited  the  above  fact,  and  also  that  the  bishop  had  conveyed 
the  land  to  the  company  now  the  plaintiffs,  subject  to  the  right  of  the 
Great  Western  Railway  Company  to  construct  their  railway  across 
it ;  and  the  deed  contains  mutual  covenants  regulating  the  rights  of 
each  company  in  respect  of  the  piece  of  land  so  conveyed.  The  Great 
Western  Railway  Company  covenant  with  the  company  now  the 
West  London  Railway  Company  to  construct  a  railway  station  at 
the  point  of  junction,  for  the  purpose  of  transferring  passengers  and 
goods  from  one  railway  to  the  other,  and  to  stop  their  trains  for  the 
purpose  of  meeting  corresponding  trains  of  that  company,  in  the  man- 
ner particularly  detailed  in  the  deed.      , 

In  the  year  1840,  another  atet,  the  3  &  4  Vict  c.  105,  passed,  giving 

further  powers  to  the  company  now  the  plaintiffs ;  and,  in  the  34th 

section,  that  act  recites  the  agreement  of  the  4th  of  February,  1837, 

regulates  the  mode  of  crossing  until  the  plaintiffs'  railway  should  be 

vol.  xviii.  42 


4 


494  COURT  OF  COMMON  PLEAS,  1852-53. 

The  West  London  Railway  Co.  v.  The  London  and  North- Westeiy  Railway  Co 

_^___ —II-  _  _  -  .-  -  _ M 

completed,  saves  the  plaintiffs'  rights  under  the  agreement  by  s.  36, 
and  by  s.  37  provides,  that,  if  the  plaintiffs9  line  is  abandoned,"  tor 
ceases  to  be  used  as  a  railway  for  three  years  after  its  completion, 
then,  on  payment  or  tender  to  them  of  the  purchase-money  of  the 
piece  of  land  mentioned  in  the  agreement,  that  land  should  vest  in 
the  Great  Western  Railway  Company, 

In  July,  1845,  the  London  and  Birmingham  Railway  Company, 
having  previously  agreed  with  the  plaintiffs  to  take  a  lease  of  their 
railway,  obtained  an  act  of  parliament,  the  8  &  9  Vict  c.  156,  to 
enable  them  to  take  that  lease.  That  statute  recites  that  it  had  been 
found  that  the  West  London  Railway,  which  nanjp  was  given  to  the 
plaintiffs'  railway  by  the  3  &  4  Vict,  c  105,  could  not  be  worked,  as 
a  separate  and  independent  undertaking,  with  advantage  to  the  pro* 
prietors  thereof ;  but  the  same  might  be  advantageously  worked  and 
used  in  connection  with  the  London  and  Birmingham  Railway  and 
the  Great  Western  Railway,  or  either  of  them,  by  either  of  the  com- 
panies to  whom  those  railways  belong;  power  is  given  to  the  West 
London  Railway  Company  to  lease  to  the  London  and  Birmingham 
Railway  Company  their  railway,  stations,  &c.,  and  all  their  rights, 

Iiowers,  and  privileges  in  relation  thereto ;  and  it  is  declared  to  be 
awful  for  the  London  and  Birmingham  Railway  Company  to  accept 
such  lease,  and  to  use,  exercise,  and  enjoy  all  such  rights,  powers,  and 
privileges  as  aforesaid,  subject  to  the  provisions  of  that  act,  and  to  the 
performance  of  the  conditions  in  the  lease. 

Pursuant  to  this  act,  the  lease  from  the  plaintiffs  to  the  London 
and  Birmingham  Railway  Company  was  executed  on  the  10th  of 
March,  1846,  upon  a  covenant  in  which  the  present  action  is  brought 
against  the  London  and  North- Western  Railway  Company. 

This  indenture,  reciting  the  act,  witnesses,  that,  in  consideration  of 
60,000/.,  paid  by  the  London  and  Birmingham  RaJ^ray  Company  to 
the  plaintiffs,  the  plaintiffs,  in  pursuance  of  the  saia  power,  did  grant, 
demise,  and  lease  unto  the  London  and  Birmingham  Railway  Com- 
pany, the  West  London  Railway,  and  all  stations,  wharves,  buildings, 
and  appurtenances  thereto  belonging,  or  held,  used,  or  enjoyed  there- 
with, and  the  rates  and  tolls  payable  in  respect  thereof,  together  with 
all  the  rights,  powers,  and  privileges  of  the  West  London  Railway 
Company  in  relation  thereto ;  and  also  the  free  and  uninterrupted  use 
of  the  Kensington  Canal,  for  the  purposes  of  the  traffic  of  the  London 
and  Birmingham  Railway  Company  on  the  West  London  Railway : 
and  it  was  agreed,  that,  during  the  continuance  of  the  lease,  the  Lon- 
don and  Birmingham  Railway  Company  should,  within  twenty-one 
days  after  the  30th  of  June  and  31st  of  December  in  every  year,  carry 
to  the  credit  of  the  West  London  Railway  Company  such  a  sum  of 
money  as  should  be  equivalent  to  one  fourth  part  of  the  gross  sums 
received  by  the  London  and  Birmingham  Railway  Company,  during 
the  period  of  six  calendar  months  next  immediately  preceding  the 
said  30th  of  June  and  31st  of  December,  in  respect  of  passengers, 
goods,  and  other  things  carded  or  landed  on  the  West  London  Rail- 
way, or  the  lands  and  appurtenances  thereto  belonging,  or  on  or  over 
any  alterations  and  improvements  in  any  of  the  premises  demised,  or  in 
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fiea  of,  or  by  way  of  substitution  for,  any  part  thereof:  and  also  such 
a  sum  of  money  as  should  be  equivalent  to  one  half  of  the  net  profits 
arising  from  the  rates,  tolls,  and  duties  to  be  received  for  the  use  of 
the  same  respectively,  from  persons  providing  their  own  locomotive 
or  other  moving  power,  qt  carriages.  Then  follows  the  material  cove* 
nant  upon  which  this  question  turns.  It  is  in  these  terms :  —  That 
the  London  and  Birmingham  Railway  Company  should,  at  their  own 
expense,  during  the  continuance  of  the  lease,  efficiently  work  and 
repair  the  railway  and  works  demised,  and  indemnify  the  West  London 
Railway  Company  against  all  liabilities,  loss,  charges,  and  expenses, 
claims,  and  demands,  whether  incurred  or  sustained  in  consequence 
of  any  want  of  repair,  or  in  consequence  of  not  working,  or  in  any 
manner  connected  with  the  working  of  the  same  railway  and  works; 
but  the  West  London  Railway  Company  should  have  no  control 
whatever  over  the  working  or  management  by  the  London  and  Bir- 
mingham Railway  Company  of  the  West  London  Railway  or  works. 

Several  breaches  were  assigned,  to  which  it  is  not  material  to  ad* 
vert  The  sixth  was,  that  the  defendants  did  not  efficiently  work  the 
said  railway ;  to  which  the  defendants  pleaded  that  they  did  efficiently 
work  it :  and  on  that  issue  the  lord  chief  justice  directed  the  jury. 

The  only  question  for  us  to  decide,  is,  whether  the  direction  of  my 
lord  chief  justice  was  right  in  all  the  particulars  pointed  out  in  the 
bill  of  exceptions* 

There  were  several  objections ;  and  we  propose  to  give  our  opinion 
upon  each ;  for,  though,  if  we  decided  that  one  only  was  wrong,  a 
venire  de  novo  must  be  granted,  it  would  leave  the  case  in  a  very  un- 
satisfactory condition,  and  prolong  a  litigation  which  it  is  very  desir- 
able if  possible  to  terminate,  by  laying  down  a  rule  which  may  lead 
the  parties  to  settle  the  proper  damages  to  be  paid  by  arbitration. 

The  objections  are,  that  the  lord  chief  justice  was  wrong  in  stating  ♦ 
his  opinion  to  the  jury  on  the  following  eight  particulars :  First,  that, 
under  the  said  covenant,  and  in  order  to  perform  the  same,  the  defend- 
ants were  not  bound  to  work  the  said  West  London  line  (nor  was  it 
necessary  that  the  same  should  be  worked)  for  passenger  traffic,  as 
well  as  for  goods  traffic ;  Secondly,  that  it  was  not  necessary  that 
the  defendants  should  work  the  said  West  London  Railway  and  works, 
or  that  the  same  should  be  worked,  for  passenger  traffic,  as  well  as 
for  goods  traffic,  if  such  traffic  presented  itself ;  Thirdly,  that  the  said 
agreement  of  the  4th  of  February,  1837,  was  not  transferred  to  the 
defendants,  or  made  binding  between  them  and  the  Great  Western 
Railway  Company,  and  that  therefore  the  said  defendants  had  no 
power  to  compel  the  Great  Western  Railway  Company  to  stop  trains 
on  the  line  of  the  Great  Western  Railway ;  Fourthly,  that  the  defend- 
ants were  not  bound  to  work  the  West  London  line  (and  that  it  was 
not  necessary  that  the  same  should  be  worked)  in  connection  with 
trains  on  the  Great  Western  Railway;  Fifthly,  that  the^said  defend- 
ants  were  not  bound  to  compel  the  Great  Western  Railway  Company 
to  stop  trains  on  the  Great  Western  Railway,  where  necessary,  for 
the  purpose  of  working  in  connection  with  the  West  London  line ; 
Sixthly,  that  the  defendants  were  not  bound  to  work  the  West  Lou- 
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don  line  (and  that  it  was  not  necessary  that  the  same  should  be 
worked)  in  connection  with  trains  on  the  line  of  the  said  defendants ; 
Seventhly,  that  the  said  defendants  were  not  bound  to  stop  the  trains 
of  the  said  defendants  on  the  line  of  the  London  and  Birmingham 
and  London  and  North- Western  railways  respectively,  where  neces- 
sary, for  that  purpose ;  Eighthly,  that  the  defendants  must  be  treated 
by  the  jury,  for  the  purpose  of  considering .  their  liability  under  the 
said  covenant)  as  if  they  were  lessees  of  a  separate  and  independent 
line,  having  no  control  over  the  Great  Western,  and  London  and 
Birmingham,  and  London  and  North- Western  railways,  or  any  of 
them. 

It  was  suggested  to  us,  on  the  argument,  that,  in  giving  this  opinion, 
the  lord  chief  justice  acted  in  some  degree  on  the  principle  which  is 
stated  to  us  to  have  been  sanctioned  by  most  of  the  judges  of  the 
Court  of  Common  Pleas, — and  of  whose  opinions  we  have  been  fur- 
nished with  a  printed  report,  but  not  from  the  regular  reporter  of  that 
Court  The  principle  suggested,  is,  that,  taking  the  whole  of  the 
covenant  together,  the  main  object  of  it  was,  that  the  railway  was  to 
be  worked  so  as  to  prevent  any  loss  or  forfeiture  or  injury  to  the 
plaintiffs  in  consequence  of  not  working;  but,  as  long  as  that  is 
done,  it  might  be  worked  in  any  way  that  the  lessees  pleased ;  that 
the  lessees  merely  took  on  themselves  the  obligations  of  the  lessors, 
and  undertook  to  relieve  them  from  the  obligations  cast  upon  them 
by  their  acts  of  parliament 

But  the  able  argument  of  my  brother  Byles  satisfied  us  that  this 
was  too  narrow  a  view  of  the  construction  of  the  covenant  in  ques- 
tion ;  and  we  so  intimated  our  opinion  in  the  course  of  the  argument 
Had  the  object  been  merely  to  protect  the  plaintiffs  from  the  forfeiture 
of  the  line,  under  one  of  the  clauses  already  referred  to,  —  either  under 
the  6  W.  4,  c  79,  s.  210,  by  abandoning  or  giving  up  the  line,  or 
ceasing  to  use  it  as  a  railway,  or  under  the  3  &  4  Vict  c.  105,  s.  37, 
by  abandoning  or  ceasing  to  use  it  for  three  years,  — -  it  would  have 
been  unnecessary  to  do  more  than  to  covenant  not  to  abandon  or  give 
up  or  cease  to  use  the  railway.  The  covenant  to  indemnify  against 
all  liabilities,  losses,  charges,  expenses,  claims,  and  demands  in  con- 
sequence of  any  want  of  repair,  or  in  any  manner  connected  with  the 
working  of  the  railway  and  works,  —  and  more  especially,  the  cove- 
nant to  work  efficiently, — would  have  been  quite  unnecessary,  if  the 
object  had  been  merely  to  preserve  the  railway  to  the  plaintiffs'  com- 
pany. We  must  give  effect  to  all  the  words  of  the  covenant,  if  we 
can ;  and,  so  doing,  we  do  not  think  that  the  obligation  can  be  limited 
in  the  way  which  has  been  suggested. 

The  railway  jis  to  be  worked  efficiently,  and  efficiently  repaired ; 
and  the  plaintiffs  are  to  share  in  the  gross  receipts,  in  the  proportion 
of  one  fourth,  and  in  half  the  net  profits  of  the  rates  and  tolls  payable 
by  others  using  theii  own  locomotive  power.  This  shows  that  the 
object  of  thfc  covenant  to  work  efficiently,  was,  to  secure  the  stipu- 
lated benefit  to  the  plaintiffs  in  the  gross  receipts,  and  efficiently  to 
repair,  to  give  them  tjie  chance  of  a  share  of  the  net  profits :  but  we 
agree  with  the  reported  judgment  of  my  brother  Maule,  that  it  never 
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could  have  been  intended  that  the  defendants9  company  was  to  work 
the  railway  in  such  a  manner  as  to  produce  the  largest  quantity  of 
gross  receipts.  That  might  entail  a  ruinous  loss  on  themselves. 
They  were  not  bound  to  lay  down  a  double  rail  where  a  single  one 
was  beftre,  or  to  apply  a  part  of  their  large  capital  to  the  erection  of 
new  stations,  or  to  disarrange  all  their  plans,  so  as  to  make  the  plain- 
tiffs' line  or  railway  productive,  at  the  expense  of  their  own.  A  fair 
and  reasonable  mode  of  working  the  railway,  so  as  to  make  it  pro* 
ductive,  is  all  that  can  be  required. 

We  now  proceed  to  consider  the  eight  points  made  by  the  bill  of 
txceptions, —  keeping  these  observations  in  view. 

The  first  of  these  depends  upon  the  question  whether  the  defend- 
ants were,  under  all  circumstances,  in  order  to  perform  the  covenant 
to  work  efficiently,  bound  to  work  the  line  for  passenger  traffic  We, 
-r  with  the  exception  of  my  brothers  Piatt  and  Martin,  who  are  not 
satisfied  to  concur  on  this  particular  point,  though  they  concur  on 
on  all  others, — think  this  proposition  cannot  be  maintained.  A 
satisfactory  criterion  of  the  truth  of  it  was  offered  by  my  brother 
Channell,  when  he  asked  whether  it  would  be  a  good  breach  of  such 
a  covenant,  to  state  simply  that  the  defendants  did  not  work  the 
railway  with  passenger  traffic.  We,  — with  the  exception  of  my 
brothers  Piatt  and  Martin, — think  it  clearly  would  not  If  as  much 
gross  receipts  could  be  obtained  by  efficiently  working  the  railway 
lor  goods  only,  as  for  passengers  only,  or  for  both  passengers  and 
goods,  (and  there  is  no  evidence  stated  that  it  could  not,)  surely  the 
plaintiffs  bad  no  right  to  complain.  The  mixture  of  the  two  on  a 
railway  with  a  single  line  might  be  very  inconvenient,  or  even  dan- 
gerous. We  therefore  think  that  the  first  objection  cannot  be  main- 
tained. • 

The  second  is  of  the  same  nature.  It  seems  a  stronger  thing  to 
assert  that  they  are  not  bound  to  carry  passengers,  even  if  passenger 
traffic  presented  itself;  but,  in  truth,  the  same  answer  is  to  be  given, 
—  that,  if  they  work  the  railway  efficiently  for  goods,  so  as  to  pro- 
duce as  much  gross  receipts  as  the  railway,  when  worked  for  pas- 
sengers and  goods,  or  passengers  alone,  would  produce,  they  perform 
their  contract  The  mode  of  working  the  railway,  is  entirely  in 
their  discretion. 

The  third  question  is,  whether  the  chief  justice  was  right  in  bis  opi- 
nion that  the  agreement  of  the  4th  of  February,  1837,  was  not  trans* 
ferred  to  the  defendants,  and  that,  therefore,  the  defendants  had  no 
power  to  compel  the  Great  Western  Railway  Company  to  stop 
trains  on  their  railway,  pursjytnt  to  their  covenant  contained  in  that 
agreement  We  think  that  this  covenant  to  make  a  station  on  cer- 
tain land,  and  to  stop  the  trains  there,  —  which  affects  the  valfe  of 
the  land,  and  the  whole  of  the  plaintiff  *s  railway,  —  is  one  which 
runs  with  the  estate  in  that  railway ;  and  that  the  assignee  of  the 
whole  estate  in  the  railway  could  sue  upon  the  covenant  at  common 
law.  Whether  the  assignees  of  that  estate  for  a  term  of  years,  —  as 
the  defendants  are,-— could  sue  at  common  law,  is  a  point  which 
has  not  been  settled ;  the  cases  on  the  subject  being  generally  those 

42# 
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of  covenants  for  title,  which  pass  with  the  entire  estate : 1  but,  as  this 
is  a  covenant  affecting  the  temporary  enjoyment  of  the  estate,  and 
consequently  beneficial  to  the  owners  of  it  pro  tempore,  there  is  no 
reason  why  it  should  not ;  as  in  the  case  of  covenants  affecting  the 
reversion,  which  are  transferred  with  part  of  the  reversion  or  the 
reversion  of  part,  by  operation  of  the  statute  32  EL  8,  c  34 ;  Co.  Lit*. 
215,  a. ;  Twynam  v.  Pickard,  2  B.  &  Aid.  105.  At  all  events,  we 
think  that  the  words  of  the  statute  8  &  9  Vict.  c.  156,  and  of  the 
leasfe,  are  sufficient  to  vest  the  rights  under  the  agreement  in  the  de- 
fendants, as,  not  only  the  railway,  but  all  the  rights,  powers,  and 
privileges  of  the  plaintiffs  in  relation  thereto,  are  demised  by  the* 
plaintiffs  to  the  defendants,  and  this  is  a  power  and  privilege  which 
does  relate  to  the  railway.  For  these  rfeasons,  we  do  not  agree  in 
the  opinion  of  any  lord  chief  justice  on  the  third  question,  that  the 
defendants  had  not  power  to  compel  the  Great  Western  Railway 
Company  to  stop  trains  on  the  line  of  the  Great  Western  Railway ; 
and  that  part  of  his  direction  we  think  wrong. 

The  fourth  and  fifth  objections  admit  of  a  different  answer ;  and 
the  direction  was  right,  on  the  same  principle  that  the  first  and  second 
were.  Although  they  had  power,  they  were  nqt  bound  to  exercise  it ' 
necessarily  as  a  part  of  the  efficient  working  of  the  railway  by  the  de- 
fendants ;  and  the  defendants  were  not  bound  necessarily  to  work  the 
West  London  Railway  in  connection  with  trains  on  the  Great  West- 
ern, as  a  part  of  their  obligation  to  work  efficiently.  It  would  not 
have  been  a  good  breach  of  their  covenant,  to  allege  simply  that  they 
did  not  so  work  the  line. 

Precisely  the  same  observation  is  to  be  made  on  the  sixth  and 
seventh  objections.  There  is  no  covenant  in  the  lease  obliging  the 
defendants  to  work  their  line  in  connection  with  either  in  particular, 
or  with  both  the  Great  Western  and  London  and  North- Western 
lines  together;  though  it  is  difficult  to  see  how,  practically,  they 
pould  work  the  lines  efficiently,  without  some  connection  with  one  or 
the  other.  This  would  be  for  the  jury :  and,  if  the  jury  found  that 
they  could  work  the  line  efficiently  without,  so  as  to  satisfy  their  cove- 
nant, that  would  be  sufficient. 

The  last  position  laid  down  by  the  chief  justice,  is,  that  the  defend- 
ants must  be  treated  by  the  jury,  for  the  purpose  of  considering  the 
liability  of  the  defendants,  as  if  they  were  the  lessees  of  a  separate 
and  independent  line,  having  no  control  over  the  Great  Western  and 
London  and  North- Western  Railways.  We  do  not  think  that  this 
proposition  is  correct 

The  covenant  to  work  efficiently  must  be  construed  with  a  refer- 
ence to  the  subject-matter,  and  the  character  of  the  defendants.  The 
maxfti  of  Lord  Bacon,  quoted  by  my  brother  Byles,  as  giving  one 
of  the  rules  for  the  construction  of  instruments,  applies  to  this  case, 
—  "  Verba  generaiia  restringuntur  ad  habUitatem  rei  vel  personam ; " 


1  See 
12,83. 
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and  the  word  "  efficient "  must  admit  of  a  different  construction  in  a 
covenant  by  a  person  armed  with  very  limited,  or  very  extensive 
powers. 

If  this  railway  had  been  leased  to  a  simple  individual,  or  company, 
without  any  connection  with  any  other  railway,  and  leased  ajone, 
the  measure  of  efficient  working,  we  cannot  help  thinking,  would  be 
very  different  from  what  would  be  required  from  a  company  whose 
line  was  connected  with  it,  who  had  the  entire  control  over  their  own 
line,  and  were  armed  with  a  power  of  adding  to  the  traffic  of  the 
railway,  by  the  control  possessed  over  another  Tine,  and  whose  capa- 
bilities and  powers  in  this  respect  were  reasons  which  disposed  par- 
liament to  permit  the  lease  to  be  made  to  thgm. 

It  is  difficult,  indeed  almost  impossible,  to  define  the  precise  nature 
and  degree  of  efficient  working,  which  such  a  company  ought  to 
apply,  under 'this  covenant ;  not  so  difficult  to  say  that  it  ought  to  be 
different  and  greater  than  would  be  required  from  a  company  or  an 
individual  who  had  nothing  but  the  railway  leased.  They  could 
only  be  required  to  supply  convenient  accommodation  and  attend* 
ance  for  the  receipt,  and  sufficient  means  of  carriage,  of  such  goods 
and  pasmgers  as  might  be  offered  at  one  terminus,  or  any  interme- 
diate station,  to  be  carried  to  the  other  terminus,  or  some  other 
intermediate  station;  and  this,  however  small  the  gross  receipts 
might  be. 

But  that  would  be  too  small  a  measure  of  efficient  working,  in  the 
case  of  these  defendants,  who  have  the  power  of  supplying  more 

Soods  and  passengers  themselves,  by  facilitating  the  transit  of  both 
om  Holsden  to  the  Kensington  terminus  or  Great  Western  station, 
or  by  increased  facilities  for  receiving  them  at  the  Kensington  termi- 
nus, by  arrangements  within  their  power,  without  any  serious  injury 
to  their  own  concern. 

They  are  certainly  not  bound  to  make  a  sacrifice  of  their  own 
concerns,  for  the  purpose  of  efficiently  working  this  line,  so  as  to  pro- 
duce the  greatest  profit  to  the,  plaintiffs  and  themselves. 

The  covenant  must  have  a  reasonable  construction  in  this  respect. 
But  they  are,  we  think,  bound  to  do  more  than  «,  lessee  of  merely  the 
railway  in  question  would  do,  unconnected  with  any  other. 

For  these  reasons,  we  think  there  must  be  a  venire  de  novo. 

Venire  de  novo} 


1  Upon  this  judgment,  it  is  understood  that  the  opinion  of  the  House  of  Lords  will 
betaken. 
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Marshall  v.  The  York,  Newcastle,  and  Berwick  Railway  Com- 
pany.1 

*  • 

June  16, 1851. 

Witness  —  Contempt  —  Disobeying  a  Subpoena  —  Costs.  * 

Upon  discharging  a  rale  nisi  for  an  attachment  against  a  witness  for  disobedience  to  a  sub- 
poena, a  copy  of  which  had  been  tendered  to  him  inclosed  in  an  envelope,  the  conrt  refused 
to  allow  the  costs  of  showing  cause,  though  the  witness  swore  that  the  original  writ  of  sub- 
poena was  not  shown,  er  the  nature  of  the  document  explained,  to  him  at  the  time  of  the 
alleged  sendee, — there  appearing  to  have  been  some  "approximation"  to  the  offence 
imputed  to  the  witness. 

Denman,  on  a  former  day  in  this  term,  obtained  a  role  nisi  for  an 
attachment  against  Adolphus  Frederick  Charles  William  Stewart 
Vane,  Esq.,  commonly  called  Lord  Adolphus  Vane,  for  disobedience 
to  a  subpoena  served  upon  him  in  the  above  cause. 

The  affidavit  upon  which  the  motion  was  founded,  stated,  that  the 
deponent,  Joseph  Oakes,  did,  on  the  8th  of  May  instant,  jftrsonally 
serve  Lord  Adolphus  Vane,  in  Park  Lane,  with  the  subpoena  ad  tes- 
tificandum thereunto  annexed,  by  delivering  to  and  leaving  with  him 
a  true  copy  of  such  subpoena,  and  at  the  same  time  showing  him  the 
said  original  subpoena  therjunto  annexed,  and  tendering  to  him  the ' 
sum  of  Is. ;  that  the  deponent  "  effected  the  service  of  the  aforesaid 
subpoena  upon  the  said  Lord  Adolphus  Vane  on  Thursday,  the  8th 
of  May  instant,  just  before  7  o'clock  in  the  evening  of  that  day,  in 
the  manner  following,  namely,  that,  as  bis  lordship  drove  up  to  the 
door  of  his  father's  house  in  Park  Lane,  in  his  cabriolet,  on  his  getting 
out,  he,  this  deponent,  said  to  him,  *  You  are  Lord  Adolphus  vane,' 
to  which  he  replied, '  I  am ;  what  of  that?'  This  deponent  said, ( I 
have  got  a  subpoena  for  you  to  attend  at  Westminster  Hall  in  a  cause 
of  Marshall  against #t he  railway  company,  for  the  loss  of  his  port- 
manteau ;'  on  which  nis  lordship  said, '  You  may  be  damned ;  I  shall 
not  attend ; '  that  he,  this  deponent,  replied, l  Here  is  the  copy,*  offer- 
ing to  give  it  him,  with  Is.,  but  which  his  lordship  refused  to  take  in 
his  hand ;  and  that  thereupon  -he,  this  deponent,  put  the  said  copy 
upon  his  lordship's  arm,  with  the  shilling,  and  at  the  same  time 
showed  to  the  said  Lord  Adolphus  Vane  the  original  subpoena,  and 
informed  his  lordship  that  it  was  the  original  subpoena,  and  he  was 
thereby  required  to  attend  the  Court  of  Common  Pleas,  at  West- 
minster, on  Wednesday  next,  in  a  cause  of  Marshall  v.  The  Yorkf 
Newcastle,  and  Berwick  Railway  Company;  to  which  his  lordship 
replied,  *  Damn  you,  the  court,  and  all  of  you ; '  and  that  the  depo- 
nent left  the  said  copy  subpoena  so  served  upon  the  said  Lord  Adol- 
phus Vane  as  aforesaid,  and  came  away." 

There  was  also  an  affidavit  of  Marshall's  attorney,  in  which  the 
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deponent  stated,  that,  on  the  8th  of  July,  1850,  he. received  from  Lord 
Adolphus  Vane  a  letter  as  follows :  —  "I  informed  Marshall  it  was 
no  use  my  attending  on  the  trial  in  the  action  v.  the  YorlPand  New- 
castle Railway  Company,  as  I  could  give  no  evidence  with  regard  to 
the  trunk  lost,  never  having  seen  it*  The  only  fact  in  my  knowledge 
connected  with  it,  was,  that  he  had  one.  It  would  be  of  no  use, 
therefore,  your  calling  on  me ; "  that,  on  the  12th  of  May,  1851,  he 
wrote  and  sent  a  letter  to  Lord  Adolphus  Vane,  as  follows :  —  "  We 
beg  to  inform  your  lordship  that  the  cause  of  your  late  valet,  Peter 
Marshall,  against  the  York  and  Newcastle  Railway  Company,  will 
come  on  on  Wednesday  next,  and  it  is  most  likely  to  be  first  in  the 
list.  You  will  have,  pursuant  to  the  subpoena  served  upon  you,  to  be 
at  Westminster  Hall  by  half  past  9  o'clock  in  the  morning.  In  the 
event  of  your  lordship  not  attending,  you  will  be  liable  to  an  attach- 
ment for  contempt  of  court,  or  such  other  remedy  as  the  plaintiff  can 
enforce ; "  that,  in  answer  to  this  letter,  the  deponent  received1  from 
Lord  Adolphus  Vane  a  letter,  as  follows :  "  In  answer  to  your  letter, 
I  beg  to  inform  you  no  subpoena  was  served  on  me  personally; 
secondly,  I  know  nothing  of  the  case,  having  been  applied  to  last 
year,  and  having  refused  on  the  same  grounds ;  thirdly,  as  to  character 
to  Marshall  as  a  servant,  my  testimony  would  be  much  more  damag- 
ing than  beneficial;"  and  that,  in  answer  to  that  letter,  the  depo- 
nent wrote  and  put  into  the  post,  just  before  half-past  5  o'clock  of  the 
13th  of  May,  a  letter,  as  follows :  —  "  We  are  sorry  to  inconvenience 
you ;  but  we  cannot  do  without  your  lordship ;  and  we  again  repeat 
you  must  attend,  at  half  past  9  o'clock  to-morrow  morning,  at  the 
Court  of  Common  Pleas,  Westminster."  The  affidavit  further  stated, 
that  Lord  Adophus  Vane  was  a  material  witness,  and  deponent  was 
advised  by  counsel,  and  believed,  that  the  plaintiff  could  not  safely 
proceed  to  trial  in  his  absence*;  and  that,  on  the  14th  of  May,  before 
the  jury  were  sworn,  his  lordship  having  been  duly  called  upon  his 
subpoena,  and  not  appearing,  the  deponent,  under  the  advice  of  coun- 
sel withdrew  the  record 

Peacock  and  Manisty  now  showed  cause.  They  produced  an  affi- 
davit of  Lord  Adolphus  Vane,  and  also  of  his  groom,  and  of  the 
porter  at  Holdernesse  House.  The  affidavit  of  Lord  Adolphus  Vane 
stated,  that,  on  the  8th  of  May  last,  as  the  deponent  stepped  out  of 
his  cabriolet  at  the  door  of  Holdernesse  House,  and  while  proceeding 
to  the  door,  he  was  accosted  by  a  person  whom  he  did  not  then  know, 
but  whom  he  believed  to  be  the  deponent  Joseph  Oakes ;  that  Oakes 
inquired  of  the  deponent  whether  he  was  Lord  Adolphus  Vane,  to 
which  the  deponent  replied  that  he  was,  adding,  "  What  is  that  to 
you  ?  "  or  words  to  that  effect ;  that  Oakes  thereupon  produced  and 
presented  to  the  deponent  a  note  or  envelope,  and  at  the  same  time 
informed  him  that  it  related  to  the  action  between  bis  late  valet,  Peter 
Marshall,  and  the  railway  company ;  that  Oakes  did  not  upon  or  pre- 
viously to  presenting  the  said  note  or  envelope  make  any  observation, 
save  as  aforesaid ;  that  the  deponent  having  some  time  in  t|* previ- 
ous year  corresponded,  on  the  subject  of  such  an  action,  with  Mar- 
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shall's  attorneys,  and  considering  that  the  matter,  so  far  as  concerned 
him,  the  deponent,  had  then  ended,  and  not  wishing  to  be  troubled 
with  any%urther  correspondence  upon  the  subject,  he  refused   to 
receive,  and  did  not  receive,  the  said  note  or  envelope,  when  so  pre- 
sented to  him,  but,  as  the  door  hid  in  the  mean  time  been  opened  by 
the  hall  porter,  the  deponent,  after  informing  Oakes  that  he  declined 
to  have  any  thing  to  do  with  the  matter,  proceeded  to  enter  the  bouse, 
and,  as  he  was  so  entering,  Oakes  did  place,  or  attempt  to  place,  upon 
the  deponent's  arm,  the  said  note  or  envelope,  and  that  the  same 
thereupon  fell  to  the  ground,  and  the  deponent  passed  into  the  house 
without  having  received  the  said  note  or  envelope,  and  without  pos- 
sessing any  knowledge  of  the  contents  thereof,  save  as  aforesaid ; 
that  the  deponent  positively  denied  that  Oakes  did  at  that  time,  or 
at  any  other  time,  show  him  any  original  subpoena,  or  any  document 
whatever  other  than  the  said  note  or  envelope ;  nor  did  Oakes  men* 
tion  or  refer  to  any  original  subpoena,  or  inform  the  deponent  that  the 
document  so  presented  by  him  was,  or  that  it  contained,  a  copy  of  a 
subpoena,  or  that  he  was  thereby  required,  to  attend  at  the  Court  of 
Common  Pleas  at  Westminster  on  Wednesday  then  next,  or  at  any 
other  time ;  that  the  deponent  also  positively  denied,  that,  during  the 
said  interview,  or  at  any  time,  he,  the  deponent,  said  to  Oakes  that  he 
would  not  attend  as  a  witness  in  the  said  cause ;  that  he  further  posi- 
tively denied  that  he  said  to  Oakes,  either  upon  the  occasion  in 
question,  or  at  any  time,  "  Damn  you,  the  court,  and  all  of  you/9  or 
that  he  made  use  of  any  words  or  expressions  referring  either  con- 
temptuously or  otherwise  to  the  court,  or  the  process  or  authority 
thereof;  that  Oakes  did  not,  upon  the  occasion  in  question,  or  at  any 
time,  produce  or  show  to  the  deponent  any  copy  of  a  subpoena,  or 
any  shilling,  or  state  that  he  had  a  copy  of  a  subpoena,  or  a  shilling, 
for  the  deponent,  or  make  any  reference  whatever  either  to  a  subpoena, 
or  copy  of  a  subpoena,  or  to  any  shilling ;  that,  without  any  inten- 
tional delay,  and  without  any  procurement  on  his  part,  the  letter  from 
Marshall's  attorneys  to  the  deponent,  dated  the  13th  of  May,  and 
wherein  it  was  stated  that  they  could  not  do  without  the  deponent, 
did  not  reach  his  bands,  or  come  to  his  knowledge,  till  after  half-past 
10  o'clock  on  the  14th ;  that,  when  the  said  note  or  envelope  was  so 
as  aforesaid  presented  to  the  deponent,  he  felt  annoyed  at  being 
troubled  with  any  further  correspondence  on  the  subject  of  Marshall's 
action,  and  that  he  did  hastily  make  use  of  some  offensive  expression 
(the  exact  words  of  which  he  did  not  recollect)  with  reference  to 
Oakes;  but  the  deponent  denied,  that,  upon  the  occasion  in  question, 
be  made  use  of  any  expression  whatever  of  any  kind  with  reference 
to  this  court,  or  to  any  other  court,  or  to  the  process  of  any  court 
The  groom's  affidavit  confirmed  the  statement  in  Lord  Adolphus 
Vane's  affidavit,  as  to  the  nature  of  the  document  which  was  ten- 
dered to  his  lordship  on  the  occasion  in  question,  and  also  as  to  the 
denial  of  the  unseemly  language  imputed  to  him ;  and  it  further 
stated,  that  the  "  note  or  envelope  "  remained  on  the  ground  after  the 
hall  djpr  was  shut  ariti  the  deponent  drove  away.     The  porter's  affi- 
davit hi  like  manner  confirmed  Lord  Adolphus  vane's  statement,  and 
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negatived  the  use  by  him  of  any  contemptuous  expressions  respect- 
ing the  court  or  its  process.  t 

It  was  submitted,  on  the  part  of  Lord  Adolphus  Vane,  that  the 
affidavits  upon  which  the  rule  was  founded,  were  answered. 

[Jervis,  C.J.  His  lordship  purges  himself  from  the  contemptuous 
language  imputed  to  him ;  but  he  does  not  very  precisely  deny  the 
service.] 

To  found  a  motion  of  this  nature,  the  service  must  be  personal. 
«  [Cress well,  J.     Is  not  the  giving  the  witness  a  copy  inclosed  in 
an  envelope  personal  service  ?] 

In  Jacob  v.  Hungate,  3  Dowl.  P.  C.  456,  it  was  held  that  a  rule  nisi 
for  an  attachment  against  a  witness  will  be  discharged  with  costs,  if 
it  is  denied  that  the  original  was  shown  at  the  time  of  the  service. 

[Jervis,  C.  J.  The  plaintiff  may  have  a  perfect  cause  of  action 
against  the  witness  for  not  attending,  and  yet  the  circumstances  may 
not  justify  an  attachment  for  contempt.] 

Denman  in  support  of  the  rule.  A  service  like  this,  where  the  party 
improperly  declines  to  receive  the  process,  or  evades  the  usual  mode 
of  service,  has  repeated^been  held  equivalent  to  personal  service. 
Nobody  can  doubt,  evei^pon  Lord  Adolphus  Vane's  own  affidavit, 
that  he  knew  perfectly  well  what  the  document  tendered  to  him,  and 
which  he  so  uncourteously  rejected,  meant  He  has  not,  it  is  sub- 
mitted, even  purged  himself  from  the  contempt 

Jervis,  C.  J.  To  found  a  motion  for  an  attachment  against  a 
witness  for  disobeying  a  subpoena,  it  must  be  shown  that  he  has 
wilfully  abstained  from  attending  in  pursuance  thereof,  or  that  he  has 
in  some  way  treated  the  process  of  the  court  with  contempt ;  and  it 
must  also  appear  that  the  original  writ  of  subpoena  was  shown  to  the 
party  at  the  time  the  copy  is  served  upon  him.  Lord  Afiolphus  Vane 
expressly  denies  that  the  original  writ  was  ever  shown  to  him,  or  any 
allusion  made  to  it.  That  part  of  the  application,  therefore,  is 
answered.  As  to  the  contemptuous  expressions  imputed  to  him, 
also,  I  think  the  affidavits  upon  which  the  rule  was  moved,  are  suffi- 
ciently answered.  It  does  not,  however,  follow,  that,  because  we 
think  the  witness  is  absolved  from  the  charge  of  intentional  disrespect 
to  the  process  of  the  court,  he  may  not  be  liable  to  an  action  for  any 
injury  which  the  plaintiff  may  have  sustained  in  consequence  of  his 
non-attendance.  His  affidavit  shows  that  he  must  have  known  that 
he  was  wanted  to  give  evidence.     The  rule  must  be  discharged. 

Maule,  J.  I  also  think  that  this  rule  must  be  discharged.  This 
is  not  an  application  which  requires  the  court  to  decide  whether  or 
not  Lord  Adolphus  Vane  is  liable  to  make  compensation  to  the 
plaintiff  for  any  loss  he  may  have  sustained  in  consequence  of  the 
failure  of  his  lordship  to  attend  at  the  trial.  There  is  another  and 
more  appropriate  mode  of  obtaining  compensation  for  that  Needham 
v.  Fraser,  1  C.  B.  Rep.  815,  3  D.  &  L.  190,  is  a  modern  instance  of 
that  in  this  court    I  must  confess  I  think  the  subpoena  was  so  served 
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here  as  to  render  this  witness  civilly  responsible.    This  application, 
however,  is  founded  upon  an  imputation  of  conduct  on  the  part  of 
Lord  Adolphus  vane,  with  reference  to  the  adminstration  of  justice, 
which,  if  satisfactorily  made  out,  would  render  him  obnoxious  to  the 
penal  process  of  the  court    If  this  rule  were  made  absolute,  in  no 
stage  of  the  proceedings  would  the  injury  to  the  plaintiff  be  the  direct 
measure  of  the  punishment  to  be  awarded ;  but  the  true  measure 
would  be,  the  degree  of  disrespect  shown  to  the  court     We  do  not 
decide  any  thing  detrimental  to  the  right  of  the  plaintiff  to  sue  f<y 
compensation,  when  we  decline  to  punish  the  party  in  this  way ;  all 
we  decide,  is,  that  there  is  nothing  which  calls  upon  us  to  vindicate 
the  authority  of  the  court    Even  though  the  plaintiff  suffers  no  mis- 
chief at  all,  a  witness  who  defies  the  power  of  the  law  is  liable  to 
punishment   The  foundation  of  the  application  is,  a  defiance  or  con- 
tempt of  the  process  of  the  court,  to  which  all  the  subjects  of  the 
realm,  however  high  their  station,  owe  implicit  obedience.    If  a  party 
really  and  honestly  believes  that  he  has  not  been  duly  served,  and 
under  that  belief  abstains  from  attending,  he  is  not  liable  to  an  attach- 
ment   It  seems  to  me  that  the  substance  of  the  case  as  here  pre- 
sented upon  the  affidavits  upon  the  one  sijg  and  upon  the  other,  is, 
that  Lord  Adolphus  Vane  was  so  served  ad^  render  him  liable  to  an 
action,  but  that  he  believed  he  was .  not  duly  and  personally  served, 
and  therefore  might,  without  disrespect  to  the  court,  absent  himself, 
Although  I  agree  with  my  Lord  Chief  Justice  in  thinking  that  this 
rule  should  be  discharged,  I  think  it  ought  to  be  discharged  without 
costs ;  for,  it  seems  to  me  thpt  there  has  been  a  sufficient  approxima- 
tion to  the  offence  imputed  as  to  disentitle  the  witness  to  the  costs 
of  showing  pause  against  the  rule. 

Cre8swell,  J.  I  also  think  this  rule  should  be  discharged  without 
costs.  Lord9  Adolphus  Vane  has  by  his  affidavit  cleared  himself 
from  the  imputation  of  intentional  contempt  of  the  process  of  the 
court,  however  he  may  have  exposed  himself  to  an  action  for  any 
damage  the  plaintiff  may  have  sustained  by  his  refusal  to  attend  as  a 
witness. 

Talfourd,  J.  I  am  of  the  same  opinion.  To  ground  an  attach- 
ment for  disobedience  of  a  subpoena,  it  is  clear  that  the  original  writ 
must  have  been  shown  at  the  time  of  the  service.  Whether  that  was 
done  here,  is  at  least  doubtful ;  and  on  that  ground  I  think  the  motion 
fails. 

•  Rule  discharged^  withoui  costs. 
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Cob  v.  Platt.1 

Jane  3, 1858. 

Factories  Act  —Manufacturing  Process  —Negligence. 

The  machinery  of  a  cotton  factory  was  worked  by  a  steam-engine,  which  drove  an  horizon- 
tal shaft,  passing  along  the  lower  floor  of  the  factory.  This  horizontal  shaft  moved  seve- 
ral vertical  shafts  which  passed  through  the  upper  floors,  and  worked  the  machines  by 
which  the  cotton  was  manufactured  in  the  different  rooms  of  the  factory.  One  of  these 
vertical  shafts  had  its  fencing  removed  for  the  purpose  of  repair,  and  all  the  machines 
which  were  worked  by  this  shaft  were  at  rest':  but  the  vertical  shaft  itself  revolved, 
and  the  process  of  manufacture  continued  to  be  carried  on  in  the  other  rooms  of  the 
factory :  — 

Held,  that  the  master  of  the  factory  was  not  liable  under  the  21st  section  of  the  Factory 
Act,  7  &  8  Yict  c  15,  for  an  accidental  injury  occasioned  to  a  little  girl,  in  the  room 
where  no  manufacturing  process  was  being  carried  on,  by  the  revolution  of  this  vertical 
shaft. 

In  this  case,  the  judgment  having  been  arrested  by  this  court,2  and 
the  judgment  of  *>he  court  below  having  been  affirmed  on  error,  the 
declaration  was  amended  by  the  insertion  of  the  allegation,  that  a 


1  7  Exch.  R.  928 ;  22  Law  J.  Rep.  (n.  s.)  Exch.  164. 

*  See  the  case,  6  Exch.  752 ;  5  Eng.  Rep.  491,  and  7  Exch.  460 ;  11  Eng.  Rep.  556, 
in  error. 

vol.  xviii  43 


1  Before  Pollock,  C.  B.,  Alderson,  B.,  Platt,  B.,  and  Martin,  B. 

*  That  section  enacts,  "  That  every  fly-wheel  directly  connected  with  a  steam-engine 
or  water-wheel  or  other  mechanical  power,  whether  in  the  engine-house  or  not,  and 
every  part  of  the  steam-engine  and  water-wheel,  and  every  hoist  or  teagle  near  to  which 
children  or  young  people  are  liable  to  pass  or  be  employed,  and  all  parts  of  the  mill 
gearing  in  a  factory  shall  be  securely  fenced,  and  erery  wheel  race  not  otherwise 
secured  shall  be  fenced  close  to  the  edge  of  the  wheel  race ;  and  the  said  protection  of 
each  part  shall  not  be  removed  while  the  parts  required  to  be  fenced  are  in  motion  by 
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certain  part  of  the  mill  gearing  by  which  the  accident  was  occasioned, 
was  in  motion  at  the  time  for  a  manufacturing  process.  To  this  de- 
claration the  defendant  pleaded  several  pleas,  and  (inter  (did)  tra- 
versed the  preceding  allegation. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  action  was  brought  to  recover  compensation  for  an 
injury  which  the  plaintiff  had  met  with  under  the  following  circum- 
stances :  The  defendant  was  the  owner  of  an  extensive  cotton  fac- 
tory, in  which  the  plaintiff  was  injured.  The  machinery  by  which 
the  cotton  was  manufactured  was  moved  by  a  steam-engine;  an 
horizontal  shaft,  driven  by  the  steam-engine,  passed  along  the  lower 
floor  of  the  factory,  which  was  several  stories  in  height  This 
horizontal  shaft,  by  its  revolution,  moved  several  vertical  shafts, 
which  passed  through  the  different  floors  and  rooms  of  the  factory;  .' 

and  by  means  of  these  vertical  shafts  (which  did  not  themselves  \ 

admit  of  being  thrown  out  of  gear)  the  several  machines  by  which 
the  manufactures  were  carried  on,  were  worked.      On  the   day  i 

when  the  accident  occurred,  the  fencing  had  been  removed  from  one  \ 

of  these  vertical  shafts,  for  the  purpose  of  having  it  repaired ;  and  all  ! 

the  machines  for  manufacturing  the  cotton  in  the  room  where  the 
accident  happened,  and  all  those  usually  connected  with  this  shaft  in 
other  parts  of  the  factory,  were  at  rest    The  plaintiff,  who  was  a  i 

young  girl,  had  been  directed  by  a  person  to  sweep  up  some  rubbish, 
and  in  so  doing  she  went  too  near  the  shaft,  ana  was  caught  by  it,  ( 

whirled  round,  and  very  seriously  injured. 

Under  these  circumstances  it  was  objected,  on  the  part  of  the  de- 
fendant, that  he  was  not  liable  under  the  21st  section  of  the  Factory 
Act,  7  &  8  Vict  c  15,  inasmuch  as  that  part  of  the  machinery  which 
caused  the  accident  was  not  in  motion  for  a  manufacturing  process. 
The  learned  judge  inclined  to  that  opinion,  and  directed  a  verdict  to 
be  entered  for  the  defendant  upon  certain  issues,  with  leave  to  the 
plaintiff  to  move  to  enter  the  verdict  upon  those  issues  for  her,  the 
damages  being  contingently  assessed  at  150L 

Atkerton  having  obtained  a  rule  nisi  accordingly, 

May  26.1  Knowles,  Hugh  Bill,  and  J.  Anderson  showed  cause. 
In  order  to  render  the  defendant  liable  for  the  consequences  of  this 
accident,  the  plaintiff  must  show  that  the  defendant  has  been  guilty 
of  a  breach  of  the  requirements  of  the  21st  section  *  of  the  7  &  8 
Vict  c  15.    The  statute  is  restrictive,  and  imposes  tevere  penalties 
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upon  parties  who  disobey  it ;  and  therefore,  according  to  the  well- 
known  rule,  it  ought  to  receive  a  strict  construction.  The  simple 
question  is,  whether  this  vertical  shaft,  from  which  the  fencing  had 
been  removed,  was  at  the  time  in  motion  for  a  manufacturing  process. 
The  interpretation  clause,  section  73,  shows,  that  horizontal  and  ver- 
tical shafts  are  to  be  considered  as  different  and  distinct  parts  of  the 
machinery ;  and,  although  the  horizontal  shaft  by  which  the  vertical 
shaft  was  moved  was  in  motion  for  manufacturing  processes,  yet  the 
vertical  shaft  itself  communicated  no  such  motion  to  any  other  ma- 
chinery;  and  if  this  vertical  shaft  had  been  altogether' removed,  the 
manufacturing  processes  then  ferried  on  in  other  parts  of  the  factory 
would  not  have  been  disturbed.  If  the  plaintiff's  construction  of  the 
statute  were  to  hold  good,  it  could  not  be  carried  out,  for  it  would 
be  impossible,  during  the  time  any  part  of  the  machinery  is  undergo- 
ing repair,  to  fence  that  particular  part  whilst  in  motion,  for  the  purpose 
of  ascertaining  whether  it  works  in  a  proper  manner.  And,  further,  ifj 
for  instance,  some  small  drum  were  out  of  order,  and  the  fencing  were 
removed  from  it,  according  to  the  plaintiff's  contention,  it  would 
be  necessary  to  stop  all  the  other  works  throughout  the  whole  mill, 
which  could  never  have  been  intended  by  the  legislature.  For  these 
reasons  the  defendant  is  not  liable. 

WUkinSj  Sergt,  and  Athertotty  in  support  of  the  rule,  contended, 
that  the  main  object  of  the  act  being  to  protect  young  children  in 
the  mill  at  the  time  the  manufactures  were  being  carried  on,  the  act 
ought  to  receive  such  a  construction  as  would  give  full  effect  to  every 
word  it  contained ;  that  the  horizontal  and  vertical  shafts  were  so 
connected  together  that  one  could  not  move  without  the  other  mov- 
ing also,  and  consequently,  that  the  vertical  shaft  was  in  motion  for  a 
manufacturing  process. 

Our  adv.vult. 

The  judgment  of  the  court  was  now  delivered  by 

Ald&rson,  B.  We  are  of  opinion  that  this  rule  ought  to  be  dis- 
charged. There  is  no  question  here  as  to  negligence  at  common 
law.  The  defendant  has  taken  all  those  precautions,  which,  but  for 
the  special  provisions  of  the  statute  as  to  fencing  the  mill  gearing, 
would  be  required  from  cautious  men.  But  no  doubt  this  vertical 
shaft  was  in  motion,  and  was  not  fenced  at  the  time  the  accident 
happened ;  the  fact  being,  that  the  fence  was  down  during  the  time 
repairs  were  going  on,  and  the  shaft  was  being  prepared  to  be  put 
into  gear,  in  order  that  the  machinery  might  be  set  to  work  again,  for 


the  action  of  the  steam-engine,  water-wheel,  or  other  mechanical  power  for  any  manu- 
facturing process.1' 

The  73d  section,  the  interpretation  clause,  enacts  (inter  alia)  that "  the  words  *  mill 
gearing '  shall  be  taken  to  comprehend  every  shaft,  whether  upright,  oblique,  or  hori- 
zontal, and  every  wheel,  drum,  or  pulley,  by  which  the  motion  or  the  first  moving  power 
is  communicated  to  any  machine'  appertaining  to  the  manufacturing  processes." 
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the  purpose  of  resinning  the  manufacturing  process,  in  the  room 
where  the  plaintiff  was  at  the  time.     The  arrangement  of  the   ma- 
chinery in  this  factory  was  this :     The  original  moving  power  was 
conveyed  along  the  lower  floor  of  the  factory  by  an  horizontal  shaft, 
which  communicated  motion  by  its  own  revolution  to  certain  machi- 
nery there  used  for  the  first  process  in  manufacturing  cotton.     This 
same  horizontal  shaft  communicated  also  motion  to  one  or  more  ver- 
tical shafts,  each  passing  through  the  upper  floors  in  succession,  and 
being  used,  a  part  of  it  in  each  floor,  for  turning  machinery  there 
situate.     Each  of  these  vertical  shafts  was  so  placed  as  to  be  turned 
whenever  the  horizontal  shaft  revolvA,  and  none  of  them  could  be 
stopped,  so  long  as  the  motion  of  the  horizontal  shaft  continued. 

At  the  time  of  this  accident,  one  of  these  shafts,  having  a  portion 
of  it  passing  through  the  floor  where  the  plaintiff  was,  required  some 
adaptation  to  the  machinery  usually  worked  on  that  floor,  and  was 
under  repair  for  that  purpose.  It  was  not,  at  the  time,  employed  in 
communicating  motion  to  any  machinery  usually  working  and  com- 
municating directly  with  it,  situate  either  on  that  or  any  other  floor 
above  or  below.  In  fact,  all  the  machinery  actually  moving  at  the 
.  time  of  the  accident  was  moved  either  by  the  horizontal  shaft  alone, 
or  by  it  and  the  other  vertical  shafts  in  the  factory,  and  would  all 
of  it  have  continued  in  exactly  the  same  motion,  if  this  particular 
vertical  shaft  had  been  wholly  removed,  or  had  never  existed  at 
ail. 

The  question  is,  whether,  under  these  circumstances,  the  act  impe- 
ratively required  the  defendant  to  keep  the  fence  round  this  vertical 
shaft  at  this  time  and  under  these  circumstances.  The  question  de- 
pends on  the  21st  section  of  the  Factory  Act,  7  &  8  Vict  c  15,  con- 
sidered in  connection  with  the  73d  section,  the  interpretation  clause. 
The  21st  section  is  as  follows :  [His  Lordship  stated  it  and  proceed- 
ed :]  Now  I  cannot  help  thinking,  that  the  probable  intention  of  the 
legislature  in  this  clause  was,  to  give  full  protection  to  children  and 
young  persons,  who  were  engaged  in  attending  to  their  duties  on  the 
machinery  put  in  motion  by  the  mill  gearing  in  the  rooms  or  floors 
where  such  manufacturing  process  was  going  on,  and  that  the  protec- 
tion was  to  be  confined  to  the  times  when  such  process  was  going 
on  there ;  for  there  seems  to  be  no  reason  to  give  protection  by  fenc- 
ing when  no  one  was,  in  the  usual  course  of  his  or  her  ordinary 
duties,  likely  to  be  there  at  all;  and  this  would  be  accomplished  by 
our  holding  that  the  mill  gearing  in  each  separate  room  is  separate 
and  distinct  from  the  mill  gearing  in  any  other  room,  and  requires 
fencing  only  while  some  manufacturing  process  is  going  on  in  that 
room,  and  it  is  in  motion  for  that  purpose.  This  is,  I  think,  the  pro- 
per construction  of  the  21st  section.  But,  undoubtedly,  it  may  be 
plausibly  argued,  that  the  whole  of  each  vertical  shaft  is  but  one  mill 
gearing,  and  that,  if  it  is  turning  machinery  in  another  room,  it  is  in 
motion  for  a  manufacturing  process ;  and,  if  this  were  the  case  here, 
tt  might  be  fit  to  have  a  further  argument  before  we  decided  other- 
wise. This  case  also  might  be  put  as  one  of  some  difficulty ;  sup- 
pose the  injury  arose  from  the  defective  fencing  off  of  this  horizontal 


COURT  OF  EXCHEQUER,  1852  -5a  609 

Makinnon  v.  Penson. 

shaft  at  a  time  when,  by  its  own  proper  revolution,  it  was  not  turn- 
ing any  machinery  in  the  ground-floor  immediately  connected  there- 
with, but  was  mediately  connected  with  machinery  turned  on  the 
other  floors  by  the  vertical  shafts  connected  with  the  horizontal  shaft 
and  turning  by  it.  It  might  then  perhaps  be  said,  that  the  horizontal 
shaft  was  in  motion  for  a  manufacturing  process,  and  that  the  fenc- 
ing it  off  was  imperatively  required  by  the  act.  But  this  case  is 
clear  of  both  these  difficulties.  Here  the  injury  is  received  from  the 
vertical  shaft  in  motion,  but  at  a  time  when,  by  its  motion,  it  trans 
no  machinery  immediately  connected  with  it,  either  in  the  room 
where  the  plaintiff  was  or  in  any  other  room,  and  connected,  if  at 
all,  only  mediately  with  the  machinery  on  the  ground  floor  by  means 
of  the  horizontal  shaft,  but  not  turning  that  machinery  by  means  of 
its  connections  with  the  original  moving  power,  but  itself  turned  by 
the  horizontal  shaft  which  alone  communicates  with  that  original 
moving  power.  In  truth,  this  vertical  shaft  was  turning  (actively  and 
of  itself)  not  being  at  all  used  for  any  manufacturing  process.  It 
did  not,  therefore,  require  at  that#time  to  be  fenced.  The  defendant 
has  not  been  neglectful  at  common  law,  nor  has  he  omitted  anything 
required  of  him  by  law.    The  rule,  therefore,  mustvbe  discharged. 

Rule  discharged. 


Makinnon  and  another  v.  Penson.1 

January  25, 1838. 

County  Bridge  —  Repair — County  Surveyor,  Liability  of 

The  inhabitants  of  a  county  are  not  liable  to  be  sued  through  their  surveyor  by  an  individual, 
for  damages  in  respect  of  injuries  to  his  person  and  property,  occasioned  by  a  bridge, 
repairable  by  the  inhabitants  of  the  county,  being  oat  of  repair. 

The  declaration  stated  that  the  defendant  was  a  surveyor  of  county 
bridges  for  the  county  of  Cardigan ;  that  there  was  a  common  public 
stone  bridge  situate  in  the  said  county,  in  the  Queen's  common  high- 
way ;  that  the  inhabitants  of  the  whole  county  ought,  and  still  ought, 
to  make  and  repair  the  said  bridge  when  necessary,  according  to  the 
statute ;  that  after  the  passing  of  the  43  Geo.  3,  c.  59,  the  bridge 
became  ruinous  and  in  great  decay,  for  want  of  repair,  so  as  to  be 
dangerous  to  passengers;  that  the  inhabitants  of  the  said  county 
wrongfully,  negligently,  &&,  permitted  the  bridge  to  be  ruinous  and 
dangerous  for  want  of  repair;  that  by  means  thereof  a  servant  of  the 
plaintiff,  one  J.  M.,  who  was  driving  along  the  said  highway  in  a 
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carriage,  was  precipitated  into  a  stream  of  water,  whereby  he  was 
injured,  and  the  plaintiffs  lost  his  services  for  a  certain  time,  &c  ;  and 
also  by  means  of  the  premises  certain  goods  of  the  plaintiffs,  which, 
at  the  time  of  the  accident,  were  under  the  carnage,  were  wetted  and 
damaged. 

Pleas.  First,  that  the  inhabitants  of  said  county  were  not  guilty 
of  the  said  supposed  grievance ;  secondly,  that  a  reasonable  time 
for  the  inhabitants  to  repair  the  bridge  had  not  elapsed  before  the 
suit. 

At  the  trial  which  took  place  before  Martin,  B.,  at  the  Carmarthen- 
shire  Spring  Assizes  for  1852,  the  jury  found  a  verdict  for  the  plain* 
tiffs,  damages  1002. 

A  rule  nisi  to  arrest  the  judgment  having  \>een  obtained  by  Snowies, 
in  Easter  term, 

May  28,  Benson,  Honyman,  and  Bowen  Bhowed  cause.  The  action 
will  lie  against  the  defendant  The  other  side  will  rely  on  Russell  v. 
The  Men  of  Devon,  2  Term  Hep.  J567,  as  showing  that  an  action 
cannot  be  brought  against  the  inhabitants  of  a  county  for  an  injury 
sustained  in  consequence  of  a  county  bridge  being  out  of  repair.  But 
the  43  Geo.  3,  c  59,  which  appears  to  have  been  passed  for  the  pur- 
pose of  obviating  this  very  objection,  by  the  4th  section,  gives  a  right 
of  action  to  individuals  against  the  county  surveyor.  The  section 
runs  thus :  "  That  the  inhabitants  of  counties  shall  and  may  sue  for 
any  damages  done  to  bridges  and  other  works  maintained  and 
repaired  at  the  expense  of  such  counties  respectively,  and  for  the 
recovering  of  any  property  belonging  to  such  counties,  in  the  name 
of  their  surveyor,  and  also  shall  ana  may  be  sued  in  the  name  of 
such  surveyor ;  and  no  action  or  prosecution  to  be  brought  or  com- 
menced by  or  against  the  inhabitants  of  counties,  by  virtue  of  this 
act,  in  the  name  of  the  said  surveyor,  shall  abate  or  be  discontinued 
by  the  death  or  removal  of  such  surveyor,  or  by  the  act  of  the  sur- 
veyor, without  the  consent  of  the  trustees,  at  their  general  quarter 
sessions  assembled,  but  the  surveyor  for  the  time  being  shall  be 
deemed  the  plaintiff  or  defendant  in  such  actions,  as  the  case  may 
be :  provided  always,  that  every  such  surveyor  in  whose  name  any 
action  or  suit  shall  be  commenced,  prosecuted,  or  defended  in  pursu- 
ance of  this  act,  shall  always  be  reimbursed  and  paid  out  of  the 
moneys  in  the  hands  of  the  treasurer  of  the  public  stock  of  such 
county  respectively,  all  such  costs  and  charges  as  he  shall  be  put 
unto,  or  be  chargeable  with  by  reason  of  his  being  so  made  plaintiff 
or  defendant  therein :  and  also  all  the  costs  and  charges  of  prose* 
cuting  any  indictment  or  indictments  or  other  proceedings  against 
any  person  or  persons  whomsoever." 

J  Pollock,  G.  B.  The  act  gives  a  remedy  as  to  "costs  and 
charges  w  merelyj 

In  Russell  v.  The  Men  of  Devon,  the  main  argument  was  not  so 
much  that  the  county  was  not  liable,  as  that  there  were  no  means  of 
enforcing  the  remedy.  Here  the  remedy  can  be  enforced  against  the 
surveyor. 


i 
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[Pollock,  C.  B.  The  43  Geo.  3,  c.  59,  was  not  passed  until  fifteen 
years  after  the  decision  of  Russell  v.  The  Men  of  Devon. 

Martin,  B.  Can  an  action  be  maintained  against  a  parish  by  a 
party  who  has  been  injured  by  the  nonrepair  of  a  road  ?  If  this 
proposition  could  be  established,  the  right  of  the  plaintifis  would  be 
made  ont 

Pollock,  C.  B.  Was  this  act  of  parliament  intended  to  make  a 
new  liability,  or  merely  to  enforce  one  that  existed  before  ?  I  think 
the  intention  was  to  enforce  a  liability  already  existing.] 

It  is  difficult  to  see  how  the  words  in  the  act,  "  may  be  sued,"  can 
apply,  unless  they  refer  to  a  case  like  the  present  Where  a  party  is 
liable  to  be  indicted  for  an  offence  which  occasions  a  private  injury 
to  an  individual,  an  action  may  be  maintained  by  the  individual 

[Alderson,  B.  Suppose  the  death  of  a  person  had  been  occap 
sioned  by  the  defective  state  of  the  bridge,  could  the  surveyor  be 
indicted  for  manslaughter?] 

The  ground  of  the  judgment  in  Russell  v.  The  Men  of  Devon, 
namely,  that  the  inhabitants  cannot  be  made  liable,  does  not  apply 
to  this  case.  The  act  of  parliament  is  quite  general  as  to  the  right 
of  bringing  the  action.  The  words  "  costs  and  damages  "  signify  any 
consequences  that  a  party  is  liable  to  as  plaintiff  or  defendant  At 
common  law  counties  would  be  liable  to  a  proceeding  like  the  present, 
but  for  the  difficulty  of  making  them  appear.  They  cited  Ferguson 
v.  Earl  Xinnoully  9  CL  &  R  251;  Ashby  v.  White,  1  Bro.  P.  C.  45; 
Thomas  v.  Sorrell,  Vaughan,  330 ;  Com.  Dig.  "  Action  upon  the  Case 
for  Negligence,"  A,  3 ;  Steinson  v.  Heath,  3  Lev.  400 ;  Henley  v.  The 
Mayor  of  Lyme  Regis,  5  Bing.  91 ;  and  affirmed  in  error  by  the 
Court  of  Queen's  Bench,  3  B.  &  Ad.  77 ;  and  finally  by  the  House 
of  Lords,  8  Bligb,  N.  S.  690 ;  Hey  don's  case,  3  Rep.  7 ;  55  Geo.  3, 
a  143,  and  12  Geo.  2,  c  29. 

On  a  subsequent  day  the  court  said  they  would  consider  whether 
it  would  be  necessary  to  hear  the  counsel  in  support  of  the  rule. 

Snowies  and  Davison  (on  the  13th  of  November,  1852)  appeared 
to  support  the  rule.  The  inhabitants  of  a  county  are  bound  to  repair 
a  bridge,  and  are  indictable  if  they  do  not  repair  it,  but  are  not  liable 
to  an  action.  In  Harris  v.  Baker,  4  M.  &  S.  27,  the  trustees  of  a 
turnpike  road  who  were  required  by  act  of  parliament  to  place  lamps 
along  the  road,  were  held  not  liable  for  an  injury  suffered  by  an  indi- 
vidual in  crossing  the  road  at  night  by  falling  over  a  heap  of  scrapings 
left  on  the  roadside,  after  cleansing  the  road,  without  any  lights. 
The  question  in  this  case  depends  upon  the  construction  of  the  act 
of  parliament,  and  not  upon  the  authority  of  Russell  v.  The  Men  of 
Devon.  No  instance  can  be  found  of  such  an  action  having  been 
brought 

[Parke,  B.  If  you  can  establish  that  the  words  of  the  statute  are 
not  sufficient  to  warrant  the  bringing  of  the  action,  the  action  will 
not  lie ;  but  I  own  the  words  of  the  statute  appear  to  me  to  be 
sufficient] 

If  the  statute  had  meant  to  remedy  the  state  of  the  law,  $ s  declared 
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by  Russell  v.  TAe  ilfen  of  Devon,  that  decision  would  have  been 
referred  to  in  the  statute.  The  main  object  of  the  43  Geo.  3,  c.  59, 
was  to  give  the  counties  further  power  of  repairing,  widening,  and 
improving  bridges.  The  4th  section,  which  speaks  of  the  power  of 
string  the  surveyor,  does  not  specify  in  respect  of  what  matters  be  is 
to  be  sued.  But  a  power  is  given  to  the  inhabitants  of  counties  to 
sue  for  damages  done  to  bridges  and  other  public  works,  and  it  most, 
therefore,  be  taken  that  the  surveyor  is  liable  to  be  sued  in  respefct  of 
similar  objects.  The  13  Geo.  3,  c  78,  is  incorporated  with  the  43 
Geo.  3,  c.  59,  which  latter  act  was  amended  by  the  54  Geo.  3,  c  90. 
[Parks,  B.  If  the  only  defect  in  the  state  of  the  law  prior  to  the 
passing  of  the  43  Geo.  3,  c.  59,  was  the  want  of  proper  parties  to  be 
sued,  that  defect  has  been  supplied  by  the  act] 

Our.  adv.  vulL 

The  judgment  of  the  court1  was  now  delivered  by 

Pollock,  C.  B.    [His  lordship  stated  the  pleadings  and  proceed- 
ed.]    The  only  question  in  this  case  is,  whether  an  action  for  a  per- 
sonal and  pecuniary  damage,  resulting  to  the  plaintiff  from  want  of 
proper  repair  of  the  county  bridge,  will  lie  against  the  county  sur- 
veyor.    There  is  no  doubt  of  the  truth  of  the  general  rule,  that  where 
an  indictment  can  be  maintained  against  an  individual  or  corporation 
for  something  done  to  the  general  damage  of  the  public,  an  action  on 
the  case  can  be  maintained  for  the  special  damage  thereby  done  to 
the  individual,  as  in  the  ordinary  case  of  a  nuisance  to  a  highway  by 
a  stranger  digging  a  trench  across  it,  or  by  the  default  of  a  person 
bound  to  repair  ralione  tenures.    On  this  ground  the  corporation  of 
Lyme  Regis  were  said  to  be  bound  to  compensate  an  individual  for 
loss  sustained  by  the  non-repair  of  a  wall    Henley  v.  The  Mayor  of 
Lyme  Regis.    But  it  has  been  held  that  no  such  action  on  the  case 
will  lie  against  the  inhabitants  of  a  county  for  a  special   injury  sus- 
tained by  the  plaintiff  by  reason  of  their  neglect  to  repair  the  county 
bridges.    Russell  v.  The  Men  of  Devon.    We  think  it  clear,  after  a 
full  consideration  of  the  case,  that  the  only  reason  why  an  action 
would  not  lie  was,  because  the  inhabitants  of  the  county  were 
not  a  corporation  and  could  not  be  sued,  a  difficulty  that  was 
got  rid  of  by  the  statutes  of  Hue  and  Cry,  and  other  statutes  giv- 
ing a  specific  remedy  against  the  hundred.     We  have  then  to  con- 
sider whether  the  4th  section  of  the  43  Geo.  3,  c  59,  removes  that 
difficulty,  and  gives  that  remedy  to  the  injured  party  against  the 
county  by  prosecution  and  suit  against  the  surveyors.     The  sec- 
tion provides  —  [His  lordship  read  the  section.]     Now,  it  is  to  be 
observed,  that  the  word  "  damages  "  does  not  appear  in  this  part 
of  the  act    The  words  are  "costs  and  charges."     After  conside- 
rable doubt  and  deliberation,  we  think  that  this  section  does  not  ena- 
ble the  plaintiff  specially  injured  to  sue  the  county  by  an  action 


*  Pollock,  C.  B.,  Parke,  B.,  Aldebsox,  B.,  and  Platt  B. 
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against  tbe  surveyor.  The  occasion  on  which  the  act  of  parliament 
was  passed  was  the  doubt  which  had  arisen  shortly  before  in  the 
House  of  Lords  in  the  case  of  The  Inhabitants  of  Cumberland  v.  Rex, 
3  Bos.  &  P.  354,  whether  the  inhabitants  of  a  county  were  bound  not 
only  to  repair,  but  also  to  widen  a  county  bridge,  and  one  of  the 
objects  of  the  act  was  .to  settle  that  question.  The  2d  section  gives 
power  to  the  Quarter  Sessions  to  widen  bridges,  and  authorizes  the 
surveyor  to  contract  for  land  for  that  purpose,  as  the  surveyor  of  the 
highways  is  authorized  by  the  13  Geo.  3,  c.  78.  This,  however,  was 
not  tbe  only  object :  the  1st  section  gives  to  the  county  surveyor  the 
same  power  as  the  parish  surveyors  of  high-roads  had  to  get  materi- 
als, and  the  like.  The  3d  section  gives  the  property  in  all  materials 
and  tools  purchased  by  order  of  the. justices,  or  belonging  to  the 
county  surveyor  of  bridges  in  whom  the  property  may  be  laid  in 
actions  or  indictments.  The  clause  in  question  gives  the  power  of 
indictment,  and  of  suing  and  being  sued,  and  it  follows  the  3d  sec* 
tion ;  and  the  sole  question  is,  what  is  the  true  meaning  of  that  part 
of  the  clause  which  enacts  that  counties  may  be  sued  in  the  name  of 
their  surveyor  ?  The  first  part  gives  a  remedy  by  action  to  the  county 
where  it  had  none  before  for  an  injury  to  bridges,  and  that  in  the 
name  of  the  surveyor ;  it  follows  up  and  gives  effect  to  the  preceding 
section,  by  giving  a  right  of  action  to  the  counties  in  the  same  man* 
ner  as  for  damage  done,  and  property  held  by  them  in  tbe  3d  section 
as  well  as  any  other  property  they  may  have  by  law.  Now,  what  is 
the  meaning  of  the  second  part,  which  directs  that  counties  may  be 
sued  ?  Had  the  intention  been  to  constitute  a  new  liability  in  coun- 
ties to  actions  to  which  they  were  not  liable  by  common  law,  and  so 
to  provide  a  remedy  for  the  individuals  who  suffer  by  their  default, 
the  obvious  course  would  have  been  to  recite  the  grievance  and  pro* 
vide  for  the  remedy  in  express  terms ;  nothing  equivalent  to  this  is 
done,  and  there  is  nothing  to  lead  one  to  believe  that  the  supposed 
defect  of  justice  was  in  the  contemplation  of  the  legislature  at  all ; 
and,  on  the  contrary,  it  is  probable  that  if  it  had  been,  the  legislature 
would  not  have  confined  the  remedy  to  complaints  against  counties, 
but  have  extended  it  to  complaints  against  hundreds  or  other  districts 
liable  to  repair  bridges,  or  to  parishes  and  other  places  liable  to  repair 
roads,  with  respect  to  whose  default  there  is  more  frequent  occasion 
for  complaint.  It  may  safely,  therefore,  be  laid  down  that  the  pre- 
sent case  was  not  in  the  contemplation  of  the  legislature ',  but  it  may 
be  said,  nevertheless,  that  the  words  ought  to  be  construed  according 
to  the  established  rule  of  construction ;  that  effect  ought  to  be  given 
to  what  it  is  contended  in  their  grammatical  effect,  for  words  are  not 
to  be  treated  as  imperative  if  it  can  be  avoided.  And  as  there  was 
no  case  in  which,  independently  of  this  clause,  an  action  would  lie 
against  the  county  for  any  cause  whatever  at  common  law,  or  under 
the  other  clauses  of  the  act,  the  words  ought  to  be  construed  to  give 
a  right  of  action  to  be  exercised  by  suits  against  the  surveyors  in 
all  cases  in  which  the  county  had  been  guilty  of  default  so  as  to  pro- 
duce a  special  and  particular  injury.  There  may  be  considerable 
weight  in  this  argument,  but  it  is  to  be  observed  that,  under  the  act, 
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the  surveyor  is  not  to  be  indemnified  against  the  damages.  The 
words  of  the  act,  as  already  intimated,  apply  only  to  an  indemnity  for 
his  costs  and  charges,  and  it  was  not  likely  that  the  legislature  meant 
him  to  be  obliged  to  pay  more  than  he  could  be  reimbursed  by  the 
county  fund  which  was  to  indemnify  him.  It  may,  therefore,  reason- 
ably be  considered  that  the  legislature  supposed  there  was  some  cases 
where  the  county  was  liable  at  common  law,  and  might  have  execu- 
tion against  it  for  the  damages,  though,  in  truth,  we  believe  there  are 
none ;  or  that  the  surveyor  might  be  suable  on  behalf  of  the  county 
for  a  contract  for  the  purchase  of  land  under  the  2d  section,  or  that 
he  might  have  to  sue  in  some  respects  and  have  costs  to  pay,  while 
the  sum  or  damages  to  be  recovered  from  him  would  have  to  be  levied 
by  two  justices  under  the  ppwers  of  the  13  Geo.  3,  c  78 ;  and  by 
referring  to  the  2d  section  of  the  act  43  Geo.  3,  we  think  this  would 
be  the  result  This  view  of  the  case  will  make  the  provisions  of  the 
act  consistent  upon  the  whole ;  and  we  think  the  more  reasonable 
construction  of  the  act  of  parliament  is,  that  it  does  not  extend  to 
give  a  right  of  action  in  the  present  case.  We  have,  therefore,  come 
to  the  conclusion  that  the  judgment  ought  to  be  arrested. 

Rule  absolute. 


Clay  v.  Crowe.i 

February  12,  1853. 

Law  Merchant — Lost  Bill  of  Exchange  —  Pleading. 

Where  a  negotiable  bill  of  exchange  is  lost,  at  the  time  a  party  is  called  on  to  pay  it,  the 
loss  constitutes  a  defence:  alitor  if  it  is  not  a  negotiable  bill. 

In  an  action  for  goods  bargained  and  sold,  the  defendant  pleaded  that,  after  the  debt  became 
dut  Tie  accented  for  the  amount  a  bill  of  exchange  payable  to  the  plaintiff  or  order;  that 
the  tAaintiff  lost  the  bill,  and  ceased  to  hare  any  power  or  control  oyer  it  :— 

Hdd,  bad  on  general  demurer,  for  not  showing  that  the  bill  was  due  at  the  time  when  it  waa 
lost 

This  was  *u  action  for  goods  bargained  and  sold  Plea :  that,  after 
the  debt  became  due,  the  defendant  accepted  for  the  amount  a  bill  of 
exchange  payable  to  the  plaintiff  or  order ;  that  the  plaintiff  after- 
wards  lost  the  bill  and  ceased  to  have  any  power  or  control  over  it 
To  this  plea  the  plaintiff  demurred  generally. 

Atherton,  in  support  of  the  demurrer.  This  plea  is  bad  on  two 
grounds.  First,  it  ought  to  have  shown  that  the  bill  of  exchange  set 
up  as  the  defence  to  the  action  was  not  overdue  at  the  time  when  it 

1 17  Jur.  263;  8  Exch.  R.  295. 
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was  lost  No  action  can  be  maintained  on  a  negotiable  bill  unless 
the  plaintiff  is  ready  to  deliver  it  up  on  payment ;  were  this  not  so, 
the  defendant  might  be  sued  afresh  by  any  stranger  into  whose  hands 
the  bill  found  its  way,  and  thus  be  compelled  to  pay  twice  over. 
Hansard  v.  Robinson,  7  B.  &  Cr.  90 ;  Ramuz  v.  Crowe,  1  Exch.  167 ; 
11  Jur.  715.  If,  however,  the  bill  were  overdue,  no  stranger  could 
have  a  better  title  than  the  plaintiff  to  sue  on  it  Secondly,  the  plea 
ought  to  have  negatived  the  fact  of  the  bill  having  been  indorsed 
over  at  the  time  of  the  loss  y  in  which  case  also  the  plaintiff  only 
could  sue  on  it 

Macnamara,  contra.  The  plea  is  good.  Ramuz  v.  Crowe  is  an  au- 
thority against  the  plaintiff  on  the  second  point  As  to  the  first, 
there  can  be  no  doubt  a  party  is  not  bound  to  pay  a  negotiable  bill 
of  exchange  unless  the  plaintiff  has  it  in  his  possession.  The  loss  of 
a  bill  implies  negligence  in  the  loser,  who  ought  to  bear  that  loss, 
especially  as  he  has  a  remedy  by  applying  to  a  court  of  equity,  which 
♦would  compel  payment  of  the  bill  on  giving  an  indemnity ;  and  also 
under  the  9  &  10  Will  3,  c.  17,  s.  3.  He  has,  therefore,  no  right  to 
cast  on  an  innocent  party  the  inconvenience  and  risk  of  an  action 
at  the  suit  of  the  finder :  and  the  bill  being  overdue,  can  make  no 
difference  in  this  respect  The  reasoning  in  Hansard  v.  Robinson 
applies  equally  to  both  cases,  and  indeed  the  loss  of  the  bill  there 
was  after  it  became  due.  [He  cited  also  BayL  Bills,  140,6th  ed.,  and 
Woodford  v.  WkUeky,  1  Moo.  &  M.  517.] 

[Parke,  B.  In  Price  v.  Price,  16  M.  &  W.  232,  a  plea  of  this  kind 
was  held  bad  for  not  alleging  that  a  promissory  note  was  still  running.] 

That  case  proceeded  on  the  assumption  that  the  note  was  still  in 
the  hands  of  the  plaintiff.  Besides,  the  present  plea  would  have  been 
good  if  it  had  only  said  that  the  plaintiff  had  taken  the  bill  of 
exchange.  The  receiving  a  bill  of  exchange  for  a  debt  is  pritnd 
facie  an  answer  to  an  action  for  that  debt :  and  whether  the  bill  was 
overdue,  or  had  been  indorsed  over,  are  facts  lying  within  the  peculiar 
knowledge  of  the  plaintiff,  and,  consequently,  ought  to  come  from  him* 

Atherton,  in  reply.  There  is  a  difference  between  pleading  and 
evidence.  It  may  be  that,  as  matter  of  evidence,  the  circumstances 
here  suggested  as  being  within  the  Knowledge  of  the  plaintiff  ought 
to  be  proved  by  him.  But  the  question  on  the  pleadings  is,  whether, 
taking  every  fact  stated  in  this  plea  to  be  true,  the  plaintiff  is  barred 
of  his  action. 

Our.  adv.  vult. 

The  judgment  of  the  court,  consisting  of  Pollock,  C.  B.,  Parke 
and  Alderson,  BB.,  was  now  delivered  by 

Parke,  B.  We  are  of  opinion  that  the  plea  in  this  case  is  bad 
in  substance. 

The  law  upon  the  subject  of  lost  bills  may  be  considered  to  be 
settled  by  the  cases  to  be  this :  If  a  negotiable  bill  or  note,  that  is,  a 
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bill  payable  in  its  original  state  to  bearer  or  order,  be  lost  at  the  time 
a  party  to  it  is  called  on  to  pay,  the  loss  constitutes  a  good  defence; 
otherwise  if  it  be  not  in  its  original  state  a  negotiable  bill  or  note,  as 
where  it  is  payable  to  the  payee  only.  The  former  of  these  propo- 
sitions is  supported  by  the  well-considered  judgment  of  the  Court  of 
King's  Bench  in  the  case  of  Hansard  v.  Robinson,  7  B.  &  Cr.  90, 
which  does  not  confine  the  necessity  for  the  production  of  the  bill  or 
note  by  the  plaintiff  to  the  cases  where  it  was  payable  to  bearer 
originally,  or  became  so  by  indorsement  in  blank,  (as  indeed  the  bill 
in  that  case  did) ;  but  Lord  Tenterden,  in  giving  the  judgment  of  the 
court,  lays  down  the  position  generally,  that  the  law  merchant  requires 
the  production  of  the  instrument  before  a  party  to  it  can  be  called  on 
to  pay.  And  this  case  was  followed  in  Ramuz  v.  Crowe,  1  Exch- 
167 ;  11  Jur.  715.  The  case  of  Wain  v.  Bailey,  10  Ad.  &  EL  616, 
however,  decides  that  this  doctrine  applies  only  to  negotiable  bills. 
The  loss  of  a  note  or  bill  payable  to  the  payee  only  is  no  answer  to 
an  action  by  him. 

The  bill  given  in  the  present  case  was  a  negotiable  bill,  and,  there- 
fore, its  loss  at  maturity  or  afterwards,  when  the  plaintiff  should  sue 
on  it,  would  have  been  an  answer  to  an  action  at  his  suit  on  the  bill, 
and  probably  to  this  action  on  'the  consideration  for  which  the  bill 
was  given.  But  the  loss  of  a  bill  not  yet  arrived  at  maturity  is 
immaterial.  The  bill  may  be  found  before  it  is  due,  and  then  the  pre- 
vious loss  is  not  of  the  least  consequence.  The  plea  must  be  taken 
most  strongly  against  the  defendant,  and  if  we  assume  the  bill  to  be 
still  running,  which  we  ought  to  do,  the  loss  of  it  in  no  way  affects 
the  plaintiff's  case. 

For  this  reason  we  are  of  opinion  that  our  judgment  should  be  for 
the  plaintiff 

Judgment  for  the  plaintiff.1 


l  It  is  the  well-settled  doctrine  of  the  was  destroyed,  or  unindorsed,  or  so  in- 
English  courts,  that  the  payee  of  a  nego-  dorsed,  that  no  third  party  could  recover 
tiable  bill,  or  note,  cannot  recover  at  law  upon  it  And  see  Swift  v.  Stevens,  8  Con- 
if  the  note  be  lost,  for  the  maker  is  entitled  necticut,  481,  (1882).  Rogers  y.  Miller, 
to  have  it  produced  at  the  triaL  The  4  Scammon,  834,  (1848).  But  it  must 
same  doctrine  has  been  approved  in  some*  positively  appear  that  the  note  lost  was 
American  States.  Rowley  v.  Ball,  3  Cow-  negotiable,  or  the  English  rule  has  been 
en,  80S,  (1824).  Posey  v.  Decatur  Bank,  said  not  to  apply.  McNair  y.  Gilbert,  8 
12  Alabama,  802,  (1848).  And  the  same  Wendell,  844,  (1829).  Pintard  v.  Tack- 
rule  has  been  applied  to  an  action  by  the  ington,  10  Johnson,  104,  (1813).  The 
indorser,  (who  bad  taken  up  a  note,)  in  same  courts  hold  that  if  the  bill  or  note  be 
his  suit  against  the  maker.  Morgan  v.  physically  destroyed,  and  not  merely  fostj 
Reintzel,  7  Cranch,  273,  (1812).  Thayer  the  payee  or  holder  may  recover  upon 
r.  King,  15  Ohio,  242,  (1846,)  holds,  that  secondary  proof  of  its  contents.  See 
if  the  bill  is  lost  after  it  falls  due,  an  action  Hitudale  v.  Bank  of  Orange,  6  Wendell, 
at  law  may  be  sustained,  but  if  lost  before  878,  (1831,)  Marcy,  J. 
due,  the  only  remedy  is  in  chancery.  And  it  would  seem,  even  on  the  English 

In  the  late  case  oiAborn  v.  Bosworth,  1  doctrine,  that  it  ought  to  appear,  either 

Rhode  Island,  401,  (1850,)  the  rule  is  laid  that  the  note  lost  was  payable  to  bearer,  or 

down,  that  the  owner  of  a  lost  bill  cannot  that  if  payable  to  order,  it  was  in  fact  in* 

recover,  without  first  proving  that  the  bill  dorsed  before  it  was  lost,  else,  the  maker 
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The  Waterford,  fcc.  Railway  Company  v.  Pidcock. 


The  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway 

Company  v.  Pidcock.1 

January  15,  1853. 

Companies  Clauses  Consolidation  Act — Shareholder — Sealed  Register. 

In  an  action  for  calls  by  a  railway  company  the  plaintiffs  proved  due  notice  of  the  calls,  and 
that  the  defendant's  name  was  on  the  sealed  register  of  the  company  prescribed  by  the 
Companies  Clauses  Consolidation  Act,  8  k  9  Vict  c.  16.  In  answer  to  this  case  the 
defendant  put  in  evidence  his  application  for  shares  and  the  letter  of  allotment,  by  the 
former  of  which  it  appeared  that  he  applied  for  100  shares  in  the  company,  undertaking  to 

Eay  the  deposit  and  sign  the  necessary  deeds.  The  letter  acquainted  him  that  fifty  shares 
ad  been  allotted  to  him;  requiring  him  to  pay  a  certain  deposit  on  them  before  a  certain 
day  ;  that  scrip  certificates  would  be  delivered  to  him  in  exchange  for  that  letter  and  the 
bankers1  receipt  for  the  deposit  after  the  execution  of  the  parliamentary  contract  and  sub- 
scribers* agreement,  which  would  lie  for  signature  at  a  certain  place  after  a  certain  time; 
and  that  the  shares  allotted  would  be  forfeited  if  the  deposit  were  not  paid  within  the  spe- 
cified time,  and  the  parliamentary  contract  and  subscribers1  agreement  signed  before  a  cer- 
tain other  day.  The  defendant  had  never  done  any  other  act  with  regard  to  tho  com- 
pany: — 

Held,  that  this  evidence  rebutted  the  primA  /acts  inference  from  the  register  that  the  defend- 
ant was  a  shareholder  in  the  company. 

Per  Pollock,  C.  B.,  the  action  wonld  be  maintainable  if  the  defendant  had  paid  the  whole 
sum  subscribed  for,  though  he  had  not  executed  the  parliamentary  contract  and  subscri- 
bers' agreement. 

SembU,  that  the  defendant  was  entitled  to  abandon  his  contract  and  forfeit  his  deposit 

SetnbU,  also  that  the  company  might  accept  the  subscription  of  the  defendant  to  the  par- 
liamentary contraband  subscribers*  agreement  a/ter  the  time  specified  in  the  letter  of 
allotment 


would  be  in  no  danger  from  a  claim  by  In  some  States  the  right  to  recover  on 
any  other  person,  on  the  note.  '  lost  notes  is  regulated  by  statute.  Clarke 
On  the  other  hand,  a  more  liberal  rule  v.  Reed,  12  Smedes  &  Marshall,  554, 
has  been  adopted  in  many  States,  and  the  (1849) ;  Posey  v.  The  Decatur  Bank,  12 
holder  of  a  bifl  or  note,  is  allowed  to  recover  Alabama,  802,  f  1848). 
against  the  acceptor  or  maker,  if  the  bill  The  power  of  a  court  of  law  to  require 
or  note  has  been  lost  or  mislaid,  (but  not  and  prescribe  an  indemnity,  from  the  plain- 
destroyed,)  and  the  loss  may  be  proved  tiff,  to  the  defendant,  is  in  many  States  well 
by  the  plaintiff's  own  affidavit  Meeker  settled;  16  Pickering,  315 ;  16  Martin,  4. 
v.  Jackson,  3  Yeatea,  442,  (1802) ;  Ander-  See  Jones  v.  Fales,  5  Mass.  R.  101. 
son  v.  Robson,  2  Bay,  405,  (1808).  In  this  And  the  same  rule  has  been  applied  in 
case,  however,  the  r*oof  of  loss  was,  that  an  action  by  the  indorsee  of  a  note  against 
the  mail-bag,  containing  the  original  note,  the  indorser.  Renner  v.  Bank  of  Colum- 
was  thrown  overboard  from  the  vessel  car-  bia,  8  Wheaton,  581,  (1824).  And  the 
rying  it  Fales  v.  Russell,  16  Pickering,  same  decision  declares  it  to  be  unnecessary 
315,  (1895,)  is  a  leading  case  on  this  sub-  that  there  should  be  a  special  declaration 
ject,  and  the  court  declared  they  had  autho-  on  a  lost  note,  or  that  the  contents  of  the 
rity  to  require  the  plaintiff  to  furnish  a  lost  note  should  be  proved  by  a  notarial 
reasonable  security  for  the  defendant's  in-  copy.  The  best  evidence  of  the  contents, 
demnification.  See  Bullett  v.  Bank  of  which  the  plaintiff  can  produce,  was  held 
Pennsylvania,  2  Wash.  C.  C.  172,  (1808,)  sufficient  Id. 
4  Id.  253,  (1821). 

1 17  Jur.  26 ;  22  Law  J.  Sep.  (n.  b.)  Exch.  146 ;  8  ExcL  R.  279. 
vol.  xviii.  44 


f 


618  COURT  OF  EXCHEQUER,  1852-53. 

The  Waterfocd,  4c.,  E«ilw»y  Company  v.  Fidcock. 

This  was  an  action  for  calls  in  the  usual  statutory  form,  against 
the  defendant,  as  a  shareholder  in  the  Waterford,  Wexford,  Wicklow, 
and  Dublin  Railway  Company.  At  the  trial,  before  Martin,  B.,  due 
notice  of  the  making  of  the  calls  was  proved,  and  the  sealed  register  » 
of  the  company  produced,  in  which  the  name  of  the  defendant  ap- 
peared as  holder  of  fifty  shares  in  the  company.  In  answer  to  this 
primd  facie  case  the  defendant  gave  in  evidence  his  application  for 
shares  in  the  company,  and  the  letter  of  allotment  in  reply,  as  fol- 
lows :  — 

"  To  the  provisional  committee  of  the  Waterford,  Wexford,  Wick- 
low, and  Dublin  Railway  Company.  * 

"  Gentlemen, — I  request  that  you  will  allot  to  me  100  shares,  of 
20/.  each,  in  the  proposed  Waterford,  Wexford,  Wicklow,  and  Dub- 
lin Railway  Company,  on  the  terms  and  conditions  of  the  prospectus, 
and  I  undertake  to  pay  the  deposit  and  sign  the  necessary  deeds  when 
required. 

"  Dated  the  29th  day  of  April,  1845. 

(Name)  "  John  Henry  Pidcock,  &c." 

"  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway  Company. 

u  Offices  of  the  company,  449  West  Strand,  London,  June  11, 1845. 

M  Sir, —  The  provisional  committee  having  allotted  to  you  fifty 
shares,  of  20/.  each,  in  this  undertaking,  I  am  instructed  to  request 
that  you  will  pay  a  deposit  upon  them  of  1L  10s.  per  share,  on  or 
before,  &a,  to  one  of  the  following  bankers,  who  will  sign  a  receipt 
at  the  foot  hereof.     [Here  followed  a  list  of  banker*.] 

«  I  beg  also  to  inform  you,  that  scrip  certificates  for  the  above  num- 
ber of  shares  will  be  delivered  to  you  in  exchange  for  this  letter  and 
the  banker's  receipt  for  the  deposit  after  the  execution  of  the  parlia- 
mentary contract  and  subscribers'  agreement,  which  will  lie  for  your 
signature  at  this  office  on  and  after  Monday,  the  30th  instant ;  or  at 
the  offices  of  Mr.  George  Little,  solicitor,  Wexford,  and  19  Westmore- 
land street,  Dublin. 

"  Be  pleased  to  observe  that  this  letter,  with  the  banker's  receipt 
attached,  should  be  produced  when  you  attend  to  execute  the  deeds. 

"  I  am,  Sir, 

44  Your  obedient  servant,  &a 

"  The  shares  allotted  to  you  will  be  considered  forfeited,  if  the 
deposit  be  not  paid  within  the  period  specified  above,  and  the  par- 
liamentary contract  and  the  subscribers'  agreement  must  be  signed  on 
or  before  the  20th  August,  1845." 

[Here  followed  the  form  of  bankers'  receipt] 

The  defendant  duly  paid  the  deposit  for  fifty  shares  to  one  of 
the  bankers  specified  in  the  letter  of  allotment ;  but  he  never  signed, 
or  was  required  to  sign,  the  parliamentary  contract  or  subscribers' 
agreement,  or  did  any  other  act  with  regard  to  the  company.  The 
proposed  capital  having  been  subscribed,  the  company  was  incor- 
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poraied  by  statute  in  1846.    On  this  state  of  facts,  Martin,  B.,  non- 
suited the  plaintiffs,  reserving  them  leave  to  move  to  enter  a  verdict 

EL  Hill  moved  accordingly.  The  sole  question  is,  whether,  under 
the  circumstances  of  this  case,  the  defendant  was  a  shareholder  in 
the  company  within  the  meaning  of  the  Companies  Clauses  Consoli- 
dation Act,  8  &  9  Vict  c  16 ;  for  if  so,  his  name  was  properly  inserted 
in  the  sealed  register  of  shareholders,  and  he  is  liable  for  calls.  By 
the  interpretation  clause,  sect  3,  of  that  statute,  it  is  enacted,  "  The 
word  '  shareholder '  shall  mean  shareholder,  proprietor,  or  member  of 
the  company ;  and  in  referring  to  any  such  shareholder,  expressions 
^properly  applicable  to  a  person  shall  be  held  to  apply  to  a  corpora- 
tion." By  sect  8,  "  Every  person  who  shall  have  subscribed  the  pre- 
scribed sum,  or  upwards,  to  the  capital  of  the  company,  or  shall 
otherwise  have  become  entitled  to  a  share  in  the  company,  and  whose 
name  shall  have  been  entered  on  the  register  of  shareholders  herein- 
after mentioned,  shall  be  deemed  a  shareholder  of  the  company." 
By  the  9th  section  the  company  are  directed  to  keep  a  book  to  be 
called  the  "  Register  of  Shareholders,'9  and  authenticated  by  the  seal 
of  the  company ;  and  by  sect  28,  in  actions  for  calls,  the  production 
of  that  register  is  made  primd  facie  evidence  of  the  defendant  being 
a  shareholder,  and  of  the  number  and  amount  of  his  shares.  In  the 
present  case,  the  defendant  having  applied  for  shares  and  obtained 
them  is  necessarily  a  shareholder.  It  is  true  that  he  has  not  obtained 
as  manv  as  he  asked  for,  but  his  subsequent  payment  of  the  deposit 
on  the  lesser  number  is  an  assent  on  his  part  to  take  that  number. 
The  letter  of  allotment  says,  indeed,  that  he  will  be  required  to  sign 
the  parliamentary  contract  and  subscribers'  agreement;  still  that  is  no 
»  part  of  the  contract  between  the  parties,  but  is  a  mere  condition  for 
the  benefit  of  the  company  which  they  may  dispense  with  if  they 
please,  and  they  have  done  so  by  putting  the  defendant's  name  on  the 
register  of  shareholders  without  requiring  that  subscription. 

JAlderson,  B.  Look  at  the  21st  section  of  the  statute.  It  enacts, 
"  The  several  persons  who  have  subscribed  any  money  towards  the 
undertaking,  or  their  legal  representatives  respectively,  shall  pay  the 
sums  respectively  so  subscribed,  or  such  portions  thereof  as  shall  from 
time  to  time  be  called  for  by  the  company,  at  such  times  and  places 
as  shall  be  appointed  by  the  company ;  and  with  respect  to  the  pro- 
visions herein  or  in  the  special  act  contained  for  enforcing  the  pay- 
ment of  calls,  the  word  4  shareholder '  shall  extend  to  and  include  the 
legal  representatives  of  such  shareholder."  This  section,  I  think, 
shows  that  the  foundation  for  putting  a  man's  name  on  the  register 
is,  that  he  has  subscribed  for  the  whole  sum,  and  undertaken  to  pay 
the  whole  in  such  calls  as  shall  be  afterwards  determined.] 

The  term  u  subscribe  "  in  the  8th  section  refers  to  the  payment  of 
money,  not  to  the  execution  of  deeds.  [He  cited  Fox  v.  Clifton^ 
6  Bing.  776 ;  Pitchfard  v.  Davis,  5  M.  &  W.  2 ;  and  The  West  Corn- 
wall  Railway  Company  v.  Mowatt,  15  Jur.  101.] 

[Parke,  B.,  referred  to  Bourne  v.  Freeth,  9  B.  &  Cr.  632.] 


4 


620  COURT  OP  EXCHEQUER,  1852-53. 


The  Waterford,  flux,  Railway  Company  v.  PSdoock. 


Parke,  B.     There  will  be  no  role.     The  stat  8  &  9  Vict,  c  16, 
8.  28,  renders  the  sealed  register  of  shareholders  primd  facie  evidence 
of  a  defendant  being  a  shareholder  in  a  company,  and  of  the  nam* 
ber  and  amount  of  his  shares.   That  is  somewhat  hard  on  defendants, 
for  the  company  having  i^e  management  of  the  register,  may  pat 
whom  they  please  upon  it,  and  cast  on  the  party  whom  they  tfue  as  a 
shareholder  the  onus  of  proving  that  he  is  not  such.     It  is  to  be  pre- 
sumed, however,  that  the  makers  of  the  statute  supposed  that  that 
power  would  be  fairly  exercised  by  the  persons  having  the  manage- 
ment of  the  affairs  of  these  companies.   In  the  present  case,  therefore, 
it  was  incumbent  on  the  defendant  to  show  that  the  shares  in  respect 
of  which  he  is  sued  are  not  his.     He  originally  proposed  to  the  pro- 
visional committee  of  the  company  to  take  100  shares  in  it     That 
offer  was  not  accepted,  but  then  there  came  a  subsequent  proposal 
from  the  company  offering  him  fifty  shares.     The  term  "  subscriber  * 
is,  I  think,  explained  by  the  8th  section,  which  enacts,  "  Every  person 
who  shall  have  subscribed  the  prescribed  sum,  or  upwards,  to  the  capi- 
tal of  the  company,  or  shall  otherwise  have  become  entitled  to  a  share 
in  the  company,"  (that  is,  shall  have  subscribed  the  prescribed  sum  so 
as  to  be  entitled  to  a  share  in  it,)  ';  and  whose  name  shall  have  been 
entered  on  the  register  of  shareholders  hereinafter  mentioned,  shall  be 
deemed  a  shareholder  of  the  company."     The  question  therefore,  is, 
has  the  defendant  subscribed  to  the  company  ?     The  proposal  allu- 
ded to  was  made  by  the  provisional  committee  in  a  document  which 
is  called  "the  letter  of  allotment,"  in  which  they  acquaint  him  that  he 
is  to  have  fifty  shares,  of  201.  each.     The  writer  of  the  letter  further 
informs  him  that  he  must  pay  a  deposit  of  11. 10s.  before  a  day  speci- 
fied, to  one  of  certain  bankers,  who  will  sign  a  receipt  for  it  in  the  form 
given  at  the  foot  of  the  letter  of  allotment;  and  then  goes  on  —  "I 
beg  also  to  inform  you  that  scrip  certificates  for  the  above  number  of 
shares  will  be  delivered  to  you  in  exchange  for  this  letter  and  the 
banker's  receipt  for  the  deposit,  after  the  execution  of  the  parliamen- 
tary contract  and  subscribers'  agreement"     It  is  therefore  clear  that 
he  is  not  to  have  the  benefit  of  the  contract  until  he  has  signed  the 
parliamentary  contract  and  subscribers'  agreement,  and  that  he  is 
also  to  bring  that  letter  and  receipt  in  exchange  for  scrip  certificates. 
It  further  adds,  "  be  pleased  to  observe  that  this  letter,  with  the  bank- 
er's receipt  attached,  should  be  produced  when  you  attend  to  execute 
the  deeds."     According  therefore  to  the  terms  of  the  first  part  of  this 
document,  the  execution  of  the  parliamentary  contract  and  subscri- 
ber's agreement  is  a  condition  precedent  to  his  being  a  shareholder. 
The  precise  period  of  time  for  payment  of  the  deposit  is  mentioned, 
but  that  for  executing  the  parliamentary  contract  and  subscribers' 
agreement  is  not  mentioned  —  it  may  be  on  or  after  the  30th  June. 
At  the  bottom  of  the  whole  is  this  memorandum — "The  shares 
allotted  to  you  will  be  considered  forfeited,  if  the  deposit  be  not  paid 
within  the  period  specified  above,  and  the  parliamentary  contract  and 
subscribers'  agreement  must  be  signed  on  or  before  the  20th  August, 
1845."     No  doubt  the  parliamentary  contract  and  subscribers'  agree- 
ment must  be  signed  some  time  or  other ;  and  as  they  certainly  were 
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not  signed  by  the  defendant  he  is  not  a  subscriber  to  the  company. 
That  he  is  not  such  is  his  own  fault,  and  he  probably  could  not 
recover  back  the  amount  he  has  already  paid,  for  the  letter  of  allot- 
ment seems  to  leave  him  the  option  of  abandoning  the  contract  if 
he  chooses  to  sacrifice  his  deposit  I  think  therefore  that  the  defend- 
ant has  displaced  the  primd  facie  liability  which  attached  to  him  by 
his  name  being  on  the  register ;  and  my  brother  Martin  was  therefore 
right  in  nonsuiting  the  plaintiffs. 

Alderson,  B.  The  only  case  against  the  defendant  is  the  produc- 
tion of  the  sealed  register  of  the  company,  in  which  his  name  appears 
as  a  shareholder.  That  primd  facie  establishes  that  he  is  a  share- 
holder in  the  company ;  but  in  answer  to  it  he  says, "  I  will  show 
that  you  had  no  authority  to  put  my  name  there."  According  to  the 
8th  section,  the  only  authority  the  company  have  in  this  respect  is  to 
put  on  their  register  the  names  of  the  persons  who  have  subscribed 
the  prescribed  sum  or  upwards  to  the  capital  of  the  company.  Has 
this  person  done  so  ?  The  question  is,  what  is  the  meaning  of  the 
expression  "  subscribed  the  prescribed  sum  ?"  I  think,  looking  at  the 
21st  section,  that  it  means  the  person  who  makes  himself  responsible 
for  the  whole  sum  capable  of  being  levied  by  calls,  who  shall  have 
made  himself  responsible  by  his  subscription  for  the  whole  of  that 
sum,  so  that  the  company  may  take  not  only  his  deposit,  but  the 
sums  to  be  levied  by  calls.  These  are  the  only  persons  whose  names 
the  company  have  a  right  to  insert  on  their  register.  Now  the  defend- 
ant has  not  done  this.  By  his  offer  to  the  company  he  says,  "  I  wish 
you  to  assign  me  100  shares;  I  will  pay  the  deposit ;  I  will  subscribe." 
They  reply,  "  You  may  have  fifty  shares ;  pay  your  deposit  and  sub- 
scription, and  you  shall  have  scrip  certificates,  that  is  certificates  of 
having  subscribed  to  that  amount"  He  has  paid  his  deposit,  but  he 
has  not  subscribed.  He  cannot  therefore  get  the  scrip  certificates, 
.  and  has  not  made  himself  responsible  at  all  for  the  Bum  mentioned* 
in  sect  21 ;  and  if  he  has  not,  the  company  had  no  right  to  put  his 
name  on  the  register.  They  having  put  it  there,  and  he  having  shown 
that  they  had  no  right  to  do  so,  the  primd  facie  case  of  the  plaintiffs 
is  answered,  and  the  defendant  is  rightly  entitled  to  retain  the  non- 
suit 

Martin,  B.  I  should  be  sorry  if  this  statute  authorized  these  com- 
panies to  put  a  man's  name  on  their  register  of  shareholders  who  did 
not  by  contract  agree  that  it  should  be  put  there.  Now  at  the  out- 
side this  contract  amounts  only  to  this,  that  the  defendant  promises  to 
pay  the  deposit  and  to  become  a  shareholder.  If  there  be  any  cause 
of  action  against  him  (though  I  do  not  think  there  is)  it  is  on  the 
contract  to  pay  this  money  and  become  a  shareholder  in  the  company. 
I  quite  agree  with  my  brother  Parke  that  this  is  a  conditional  bar- 
gain —  that  a  man  may  if  he  pleases  elect  to  forfeit  his  deposit  and 
not  sign  the  parliamentary  contract  and  subscribers'  agreement  I 
think  the  meaning  of  this  act  is,  as  my  brother  Alderson  says,  that 

the  persons  who  under  the  9th  section  are  to  be  put  on  the  register,  are 
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those  who  are  entitled  to  shares  in  the  company.  Now  even  accord- 
ing to  Mr.  Hill's  motion,  this  man  was  not  entitled  to  shares,  because 
he  has  not  subscribed  the  full  amount,  and  consequently  omitted  to 
do  the  very  thing  which,  according  to  the  bargain,  was  to  give  him  a 
right  to  them.  But  I  further  think  that  the  8th  section  means,  that 
in  order  to  become  a  shareholder  a  man  must  subscribe  the  deed  — 
must  put  his  name  to  something  which  will  speak  for  itself  and  thus 
authorize  the  putting  his  name  on  the  register. 

Pollock,  C.  B.  I  quite  agree  that  this  rule  ought  to  be  refused 
If  there  is  any  difficulty  in  the  case  it  is  from  the  ambiguous  meaning 
of  the  word  "subscribe;"  which  means  sometimes  the  payment  of  a 
sum  of  money,  in  others  the  assent  to  particular  things,  such  as 
articles  of  faith.  I  think  this  statute  means  it  in  the  mere  literal 
sense  of  putting  down  your  name  to  something.  If  it  be  contended 
that  a  man  becomes  a  shareholder  by  the  mere  payment  of  money,  it 
can  only  be  on  payment  of  the  whole  sum  payable  by  him ;  and  I 
think  in  such  a  case  he  would  be  entitled  to  the  shares,  even  though 
he  did  not  subscribe  the  deeds  —  he  might  say,  "  Here  is  my  money ; 
there  is  no  occasion  for  me  to  put  my  name  to  them."  But  the  pay- 
ment of  a  Bmall  sum  for  a  particular  purpose,  as  was  the  case  here, 
does  not  render  a  man  a  subscriber  to  the  company  within  the  mean- 
ing of  the  statute. 

Alderson,  B.  In  fact,  the  20th  August  is  the  limit  of  the  time 
during  which  the  company  bind  themselves  to  accept  the  subscrip- 
tion. If  the  defendant  had  subscribed  afterwards,  and  they  had 
accepted  it,  he  would  be  entitled  to  have  his  name  put  on  the  register. 

Martin,  B.  They  would  then  have  waived  a  condition  in  their 
own  favor. 

Rule  refused. 


Price  t>.  Hewett.1 

January  12, 1853. 

Pleading  and  Demurring  to  same  Matter —  Fraud —  Infant. 

A  declaration  alleged  that  the  defendant  requested  the  plaintiff  to  lend  him  a  sum  of  money, 
and  falsely,  deceitfully,  and  fraudulently  represented  himself  of  full  age,  and  that  the  plain- 
tiff, confiding  in  the  troth  of  that  representation,  lent  him  the  money  on  certain  conditions ; 
averring  that  the  defendant  at  the  time  of  making  the  representation  was  an  infant,  as  ho 
himself  well  knew>  and  that  he  refused  to  repay  the  loan  or  comply  with  the  conditions,  to 
the  damage  of  the  plaintiff.  The  court  granted  leave  to  the  defendant,  under  the  15  fc  16 
Vict  c.  76,  a,  80,  to  demur  to  this  declaration,  and  plead  not  guilty,  with  a  traverse  thai 
the  plaintiff  confided  in  the  alleged  fraudulent  representation :  on  an  affidavit  of  the  defend- 
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ant's  attorney,  that  he  was  informed  and  believed  that  the  defendant  had  just  cause  to 
plead  those  pleas,  and  that  the  declaration  would  be  held  bad  in  substance  on  demurrer, 
and  that  the  objections  raised  to  it  by  demurrer  were  good  and  valid  objections  in  law :  — 

SembUy  that  the  action  would  not  lie:  Johnson  v.  Pye,  1  Sid.  258. 

Field,  in  Michaelmas  Term,  obtained  a  rule,  under  the  15  &  16 
Vict  c  76,  s.  80,  for  leave  both  to  plead  and  demur  to  the  declaration. 
The  declaration  alleged  that  the  defendant  requested  the  plaintiff  to 
lend  him  a  sum  of  money,  and  falsely,  fraudulently,  and  deceitfully 
represented  and  pretended  to  the  plaintiff  that  the  defendant  had  at- 
tained the  age  of  twenty-one  years ;  and  that  the  plaintiff,  confiding 
in  the  truth  of  the  said  representation  and  pretence,  agreed  with  the 
defendant  to  lend  to  him,  and  did  lend  to  the  aefendant,  and  the  de- 
fendant then  borrowed  of  the  plaintiff,  a  sum  of  money  upon  the 
terms,  amongst  others,  that  the  defendant  should,  for  securing  the  re- 
payment to  the  plaintiff  of  the  same,  on  the  28th  of  September,  1852, 
execute,  and  the  defendant  did  execute,  a  certain  warrant  of  attorney 
authorizing  certain  attorneys  therein  named  to  appear  for  the  defend- 
ant in  the  Court  of  Queen's  Bench,  and  receive  a  declaration  for  him 
in  an  action  of  debt  for  8002.  at  the  suit  of  the  plaintiff,  and  to  con- 
fess the  said  action,  or  suffer  judgment  to  pass  against  the  defendant} 
and  to  be  entered  up  against  him  for  the  said  8002.  besides  costs  of 
suit  as  between  attorney  and  client.  It  then  averred  that  the  defend- 
ant had  not,  at  the  time  of  his  making  the  said  representation  and 
pretence,  attained  the  age  of  twenty-one  years,  but  was  an  infant 
under  that  age,  as  the  defendant  at  the  time  of  his  making  the  said 
representation  well  knew ;  and  that  the  defendant  refused  to  repay 
the  said  loan,  and  had  obtained  a  judge's  order  that  the  warrant  of 
attorney  should  be  taken  off  the  file  of  the  said  court  and  delivered  up 
to  be  cancelled,  and  that  a  certain  judgment  which  the  plaintiff  had 
signed  against  the  defendant  under  and  in  pursuance  thereof  and  all 
subsequent  proceedings  taken,  if  any,  should  be  set  aside,  the  defend- 
ant being  such  infant,  &c. ;  by  means  of  which  premises  the  plain- 
tiff was  greatly  injured,  and  put  to  much  expense  and  costs  in  and 
about  the  application  for  the  said  order  and  in  attending  the  hearing 
of  the  summons  for  the  obtaining  thereof  and  otherwise,  &c.  The 
defendant  proposed  to  plead,  first,  not  guilty ;  secondly,  a  traverse 
that  the  plaintiff  confided  in  the  alleged  fraudulent  representation.  It 
was  also  part  of  the  rule  that  the  trial  of  the  issues  of  fact  on  the 
pleas  should  be  postponed  until  the  issue  of  law  on  the  demurrer 
should  be  disposed  of.  This  rule  was  obtained  on  an  affidavit  of  the 
defendant's  attorney,  which  stated  that  he  was  advised  and  believed 
that  the  defendant  had,  under  the  circumstances  aforesaid,  just  ground 
to  plead  not  guilty  to  the  declaration  in  this  action,  and  also  a  tra- 
verse that  the  plaintiff  confided  in  the  said  alleged  fraudulent  repre- 
sentation, and  that  he  was  also  advised  and  believed  that  the  decla- 
ration would  be  held  bad  in  substance  on  demurrer,  and  that  the 
objections  to  the  same,  raised  by  such  demurrer,  were  good  and  valid 
objections  in  law. 
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i  From  many  adjudged  cases,  both  in  West  v.  Moore,  14  Vermont,  447,  (1842,) 

England  and  America,  it  would  seem  that  and  decided  in  the  same  way.    Brown  r. 

an  infant  is  not  liable,  at  law,  in  an  action  Dunham,  1  Root,  272,  fl791,)  had,  before 

on  the  case  for  a  deceit,  although  such  de-  either  of  these  decisions,  laid  down  the  same 

eeit  was  by  way  of  inducement  to  the  law  in  Connecticut.    See  also  The  People 

plaintiff  to  make  a  contract  with  the  in-  v.  Kendall,    25    Wendell,    399,  (1841). 

fant;  by  means  of  which  the  former  bus-  Morrill  v.  Aden,  19  Vermont,  505,  (1847,) 

tains  damage.    Johnson  v.  Pie,  1  Keble,  adopts  the  same  rule,  and  holds  also,  that 

905,  913,  0664,)  is  a  leading  case  on  the  it  is  immaterial  whether  the  form  of  the 

subject.     There  the  fraud  consisted  in  action  is  ex  delicto,  or  ex  contractu;  if  a 

representing  himself  to  be  of  full  age,  when  false  and  fraudulent  warranty  of  goods 

he  was  not,  whereby  the  plaintiff  was  in-  sold,  is  the  foundation  of  the  action,  the 

duced  to  lend  him  money,  which  he  could  infant  is  not  liable, 
not  recover  by  reason  of  the  defendant's        On  the  other  hand,  a  directly  contrary 

infancy.     See  also  Grove  v.  Neville,  1  principle  was  adopted  in  Word  t.  Vance, 

Keble,  778,  (1664).     Green  v.  Qreenbank,  1  Nott  &  McCord,  197,  (1818);  but  the 

2  Marshall,  485,  (1 816,)  supports  the  same  point  does  not  seem  to  have  received  much 

view.    There  the  defendant  was  charged  consideration,  and  is  clearly  in  conflict 

in  a  special  action  on  the  case,  for  falsely  with  the  English  case  of  Johnson  v.  Pis, 

warranting  a  certain  mare  which  he  had  supra,  and  West  v.  Moore. 
•old  to  the  plaintiff,  to  be  sound,  when  he        It  must  be  admitted,  however,  that  a 

well  knew  her  to  be  unsound ;  infancy  was  very  respectable  court  has  lent  the  influ- 

held  a  good  plea  in  bar.    The  same  iden-  ence  of  its  decision  to  support  a  similar 

ttcal  question  was  subsequently  raised  in  doctrine.    Fills  v.  Holly  9  New  Hamp- 


< 


Petersdorffy  showed  cause.  The  declaration  in  this  case  is  good, 
but  the  court  will  probably  not  consider  that  a  matter  so  free  from 
doubt  as  to  refuse  the  defendant  permission  to  try  it  by  demurrer. 

[Parke,  B.  Johnson  y.  Pye,  1  Sid.  258,  settles  the  point  that  this 
action  will  not  lie.  But  the  defendant  ought  also  to  be  allowed  to 
dispute  the  facts. 

Alderson,  B.  It  would  be  a  discredit  to  the  defendant  to  admit  on 
the  record  that  he  had  made  a  fraudulent  misrepresentation.] 

The  affidavit  is  insufficient  The  80th  section  of  the  15  &  16 
Vict  c.  76,  which  enables  the  courts  to  give  leave  to  plead  and  de- 
mur to  the  same  matter,  requires  the  party  to  swear  that  the  several 
matters  proposed  to  b£  pleaded  by  him  are  respectively  true  in  sub- 
stance and  in  fact 

[Alderson,  B.  That  is  where  the  party  pleads  in  confession  and 
avoidance.    This  is  a  plea  in  denial.] 

The  affidavit  does  not  deny  the  making  of  the  contract  between  the 
defendant  and  the  plaintiff,  but  only  that  the  plaintiff  believed  the 
misrepresentation. 

[Parke,  B.  It  is  the  same  thing.  The  plaintiff's  cause  of  action 
is  that  he  has  been  damaged  by  the  defendant's  fraud  Simple  fraud 
gives  no  cause  of  action  unless  the  party  is  damaged  by  it 

Alderson,  B.  You  charge  the  defendant  with  fraud,  and  he 
denies  it] 

The  court,  consisting  of  Pollock,  C.  B.,  Parke,  Alderson,  and 
Martin,  BB.,  then,  without  calling  on  Field  to  support  the  rule, 
made  it  absolute  in  its  terms. 

Rule  abtoktic.1 
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April  15,  1853. 

Prohibition  —  Admiralty  —  Judgment  in  Rem  —  Fraud. 

After  an  action  for  freight  had  been  commenced  by  a  shipowner  against  a  charterer,  a  moni- 
tion issuea  from  the  Court  of  Admiralty  requiring  the  defendant  to  bring  the  freight  into 
that  court,  in  a  suit  there,  by  the  holder  of  a  bottomry  bond  on  the  ship.  The  defendant 
pleaded  to  that  suit,  paid  in  the  money,  and  the  cause  stood  for  hearing :  this  court  refused 
a  prohibition ;  though  it  was  suggested  that  the  suit  in  the  admiralty  was  brought  by  col* 
lusion  between  the  holder  of  the  bottomry  bond  and  the  defendant,  to  deprive  the  plaintiff 
in  the  action  of  his  freight 

C.  Pollock  moved  for  a  prohibition  to  the  Court  of  Admiralty 
under  the  following  circumstances :  —  An  action  had  been  brought 
by  the  present  applicant,  a  shipowner,  against  two  defendants  who 
had  chartered  one  of  his  ships,  to  recover  certain  freight  After  it 
was  commenced,  a  monition  was  served  on  the  defendants  from  the 
Court  of  Admiralty  to  bring  the  freight  into  that  court,  in  a  suit  by 
the  holder  of  a  bottomry  bond,  which  had  been  given  witfi  respect  to 
that  ship.  The  defendants  pleaded  to  the  suit  in  the  Admiralty,  paid 
in  the  money  in  obedience  to  the  monition,  and  the  cause  there  stood 
for  hearing  on  the  day  following  that  on  which  the  present  motion 
was  made.  It  was  suggested  that  that  suit  was  brought  by  collusion 
between  the  holder  of  the  bottomry  bond  and  the  defendants,  in  order 
to  deprive  the  plaintiff  in  the  action  of  his  freight 

Parke,  B.  The  Admiralty  Court  has  perfect  jurisdiction  over  the 
bottomry  bond,  and  we  cannot,  therefore,  prevent  their  entertaining 
the  suit] 

The  proceedings  in  the  Admiralty  being  in  rem,  the  decision  of  that 
court  will  bind  us  and  all  the  world,  as  well  as  the  parties  to  it  Be- 
sides, that  suit  is  a  collusive  one. 

[Parke,  B.     If  the  defendants  hereafter  set  up  against  you  a  judg- 


shire,  441,  (1838.)     This  is  a  well-consid-       Bat  this  case   has  been   much  ques- 

ered  judgment  and  is  in  direct  and  admit-  tioned,  and  its  propriety  doubted,  by  the 

ted  opposition  to  the  old  case  of  Johnson  editors  of  the  American  Leading  Cases, 

v.  Pie.    It  was  here  distinctly  held,  that  vol.  i.  p.  117.    And  it  is  clear,  that  as  in- 

if  an  infant  represent  himself  to  be  of  full  fant's  contract  is  not  binding  upon  him, 

age,  and  thereby  fraudulently  induce  an-  although  he  induced  the  plaintiff  to  trade 

other  to  trust  him  for  goods,  for  which  he  with  him  on  the  assurance  that  he  was  of 

afterwards  refuses  to  pay,  on  the  ground*  full   age.     Burley  v.   Russell,   10    New 

of  infancy,  and  successfully  defends  a  suit  Hampshire,  184,  (1839.)     Conroe  v.  Bird' 

for  the  goods,  the  vendor  may  then  sue  sail,  1  Johnson's  Gas.  127,(1799.)  Browne 

him  for  a  fraudulent  representation  and  v.  McCune,    5    Sandford's     Rep.     226. 

deceit,— and  Redfield,  J.,  in  Towne  v.  Norris  v.  Vance,  3  Richardson,  164. 
Wiley,  23  Vermont,  361,  said  he  liked  the 
good  sense  and  love  of  fair  dealing  evinced 
by  that  decision. 

117jur.  328. 
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raent  in  rem  of  the  Admiralty  Court,  you  may  reply  that  it  -was 
fraudulently  obtained.  The  present  action  is  for  freight,  and  the  de- 
fendant is  bound  to  pay  his  freight  to  some  one. 

Pollock,  C.  B.  You  ought  to  put  in  your  claim  in  the  Admiralty 
Court,  and  contend  there  what  you  propose  to  contend  here.] 

We  are  too  late ;  as  the  cause  will  be  heard  in  the  Admiralty  to- 
morrow. 

[Pollock,  C.  B.  If  you  were  to  declare  in  prohibition,  stating  the 
facts  now  before  us,  your  declaration  could  be  demurrable.]  • 

The  court,  consisting  of  Pollock,  C.  B.,  Parks,  Platt,  and  Mab- 
tin,  BB.,  then  refused  the  rule. 

Rule  refused. 


Morgan  v.  Thomas.1 

January  21, 1858. 

Title  by  Relation — Administrator — Assent* 

The  relation  back  of  letters  of  administration  k  solely  for  the  purpose  of  protecting  the 
estate  of  the  deceased. 

It  is  only  where  a^party  has  power  to  prohibit  a  thing  that  his  omitting  to  do  so  is  evidence 
of  his  assent  to  it 

After  the  death  of  an  intestate,  his  widow  took  possession  of  a  portion  of  his  property,  with 
the  supposed  assent  of  a  son  who  afterwards  took  out  administration :  — 

ift&f,,  that  the  administrator  was  not  bound  by  that  assent,  supposing  such  to  hare  been 
given. 

This  was  an  action  of  trover,  brought  by  the  plaintiff,  administrator 
of  John  Morgan,  against  the  defendant,  as  Sheriff  of  Carnarvon.  At 
the  trial,  before  Crompton,  J.,  it  appeared  that  the  deceased,  who  was 
a  fruit  merchant  and  publican,  died  on  the  26th  September,  1849 ; 
and  after  his  decease  his  widow  continued  to  live  in  the  house  with 
several  of  his  children,  and  to  carry  on  the  business.  She  then  became 
indebted  to  some  parties  for  some  fruit  supplied,  for  which  they  sued 
her,  and  on  the  13th  February,  1851,  issued  a  ji/o.  directed  to  the 
defendant ;  under  which  the  goods  in  question  were  taken.  The 
plaintiff,  who  was  son  of  the  deceased  and  lived  in  the  neighborhood, 
served  notice  on  the  defendant  not  to  sell  the  goods,  as  they  were  the 
property  of  the  deceased  and  not  of  the  widow.  The  defendant  how- 
ever sold,  taking  an  indemnity  from  the  execution  plaintiff.  The 
plaintiff  did  not  interfere  in  any  other  way  with  the  property  of  the 
deceased  until  the  following  March,  when  he  took  out  letters  of  ad- 
ministration to  his  father,  and  commenced  the  present   action  to 


* 17  Jut.  288 ;  22  Law  J.  Rep.  (k.  8.)  Exch.  152 ;  S  Exch.  B.  902. 
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recover  the  value  of  the  goods  sold  under  the  execution.  On  this 
state  of  facts  the  judge,  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  left  to  the  jury  to  say  whether,  after  the  death  of  his 
father,  and  before  taking  out  the  letters  of  administration,  the  plain- 
tiff had  assented  to  the  property  being  taken  by  his  mother  and  the 
other  children  in  satisfaction  of  their  shares  of  the  intestate's  personal 
estate  under  the  Statute  of  Distribution.  The  jury  found  that  fact, 
and  a  verdict  was  entered  for  the  plaintiff  for  11/.  2*.  9d. 

Evans  in  Michaelmas  Term  obtained  a  rule  accordingly ;  against 
which 

Davison  and  Bowen  now  showed  cause,  and  argued  that  there  was 
no  evidence  to  warrant  the  jury  in  finding  such  an  assent  on  the  part 
of  the  plaintiff;  and  also  that  the  assent  of  an  administrator  to  a 
disposal  of  the  intestate's  property,  given  before  the  letters  of  adminis- 
tration, is  not  afterwards  binding  upon  him. 

Evans  and  Grove,  in  support  of  the  rule.  When  an  administrator, 
before  he  has  taken  out  letters  of  administration,  does  an  act  which 
he  either  ought  to  do,  or  has  a  right  to  do  as  administator,  his  subse- 
quent taking  out  letters  of  administration  ratifies  and  confirms  the 
act  Foster  v.  Bates,  12  M.  &  W.  226 ;  Curtis  v.  Vernon,  3T.B. 
587 ;  Waring  v.  Dewberry,  1  Str.  97 ;  Ken/rick  v.  Burgess,  Moore, 
126,  is  an  authority  in  point :  the  court,  it  is  there  said,  agreed,  that 
if  one  enter  as  executor  de  son-  tori,  and  sells  goods,  and  then  pur- 
chases administration,  the  sale  is  good  by  relation.  In  Whitehall  v. 
Squire,  1  Salk.  295,  also,  J.  M.  possessed  of  a  horse,  put  him  to  pas- 
ture with  the  defendant,  and  died  intestate.  The  plaintiff  desired  the 
defendant  to  bury  J.  M.,  who  accordingly  did  so,  whereupon  the 
plaintiff  agreed  that  he  should  have  the  horse  in  part  satisfaction  of 
his  expenses,  and  gave  a  note  for  the  residue ;  afterwards  the  plaintiff 
took  out  administration  and  brought  trover  for  the  horse.  Holt,  C.  J., 
held  that  the  action  would  lie;  but  two  other  judges  held  otherwise, 
and  the  defendant  had  judgment. 

[Parke,  B.  In  Mountford  v.  Gibson,  4  East,  445,  Lord  EUenbo- ' 
rough  explains  that  that  case  proceeded  on  the  ground  that  the  plain- 
tiff, being  particeps  criminis  in  the  act  of  which  he  complained,  could 
not  afterwards  disaffirm  it  The  general  principle  of  law  is  that  the 
title  of  the  administrator  relates  back  solely  for  the  purpose  of  pro-' 
tecting  the  estate  of  the  deceased.  Kenrick  v.  Burgess  affirms  that 
principle,  though  a  distinction  is  there  taken  with  respect  to  a  sale  of 
goods  by  an  executor  de  son  tort.  Now  it  is  not  for  the  benefit  of 
the  estate  to  assent  to  a  legacy  before  it  has  been  ascertained  whether 
there  are  assets  to  pay  debts.  Stewart  v.  Edmonds,  1  Wms.  Exors. 
834,  note  (u),  4th  ed.,  is  precisely  in  point  against  you.  There  is  also 
Parsons  v.  Mayesden,  Freem.  151.] 

Stewart  v.  Edmonds  was  only  a  Nisi  Prius  decision,  besides  which 
there  are  no  other  creditors  in  the  present  case.  There  would  be  great 
inconvenience  if  a  party,  acting  as  the  plaintiff  did  here,  could,  after 
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any  lapse  of  time,  e.  g.  twenty  years,  take  out  administration  and 
render  void  all  done  previously. 

Pollock,  C.  B.  If  we  were  disposed  to  make  this  rule  absolute, 
i.  e.  if  the  smallness  of  the  sum  in  dispute  rendered  it  worth  while  to 
do  so,  it  should  be  for  a  new  trial,  and  not  to  enter  a  nonfeuit.  Un- 
less the  conduct  of  the  party,  which  is  supposed  to  bind  the  estate  of 
an  intestate,  is  done  by  him  in  the  character  of  administrator,  it  can 
have  no  operation  whatever,  and  accordingly  the  utmost  that  can  be 
said  on  the  part  of  the  defendant  is,  that  where  a  man,  professing  to 
act  as  if  he  intended  to  take  out  letters  of  administration,  does  an  act 
in  that  character,  when  he  afterwards  becomes  administrator  the  ad- 
ministration relates  back  and  gives  effect  to  what  he  had  thus  done 
by  anticipation.  But  were  that  even  so  in  law,  in  the  present  case 
the  fact  fails,  for  there  was  no  evidence  on  which  the  jury  could  pro- 
perly have  found  as  they  have  done.  The  plaintiff  was,  it  is  true, 
living  in  the  neighborhood,  and  though  probably  aware  of  what  the 
parties  were  about,  did  not  interfere  to  prevent  them :  but  non  con- 
stat that  in  so  conducting  himself  he  was  acting  as  administrator. 
When  you  come  to  examine  the  cases  cited  by  the  defendant's  coun- 
sel, the  only  one  in  point  is  Kenrick  v.  Burgess,  and  even  that  is  not 
a  decision,  though  the  reporter  says  the  dictum  there  was  the  dictum 
of  the  whole  court.  But  the  argument  for  the  defendant  is  not  in 
accordance  with  the  modern  cases,  and  especially  Wooltey  v.  CXarky 
5  B.  &  Al.  744.     The  rule  will  therefore  be  discharged. 

Parke,  B.  I  have  not  the  least  doubt  in  the  present  case.  There 
was  not  a  shadow  of  evidence  to  leave  to  the  jury  that  there  had  been 
an  assent  of  the  plaintiff,  before  he  became  administrator,  to  the 
widow's  taking  this  property  as  her  distributive  share  of  the  intestate's 
goods;  for  the  principle  is  that  no  consent  can  be  implied  in  a  person 
who  has  no  power  to  dissent.  It  is  only  where  a  man  has  power  to 
prohibit  a  thing  that  his  omitting  to  exercise  that  power  is  evidence 
of  his  assent  to  it —  "  Qui  non  prohibet  quod  prohibere  potest,  asseniire 
videtur —  Qui  non  obstat  quod  obstare  potest,  facere  videtur"  At  the 
time  the  widow  took  possession  of  this  property  the  administrator 
had  no  power  over  it,  and  consequently  his  assent  to  her  act  cannot 
be  presumed.  In  the  next  place,  even  if  he  had,  under  hand  and 
seal,  in  the  most  solemn  way  assented  to  that  act,  it  is  clear,  from  all 
the  authorities,  that  that  would  not  have  given  her  a  right  to  the 
goods.  The  relation  back  of  letters  of  administration  exists  only  for 
the  benefit  of  the  estate,  by  enabling  the  administrator  to  recover 
against  those  who  interfere  with  it,  and  so  prevent  its  being  despoiled. 
The  only  authority,  as  my  lord  chief  baron  has  observed,  the  other 
way,  is  the  dictum  in  Kenrick  v.  Burgess,  which  does  not  however 
apply  to  the  present  case,  where  it  was  no  part  of  the  plaintiff's  duty 
to  assent  to  this  act 

Alderson,  B.,  concurred* 


j 


COURT  OP  EXCHEQUER,  1852-63.  829 

# , 


Christie  v.  Wilmington. 


Martin,  B.,  alao  concurred ;  adding  that  the  inconvenience  from  a 
party  not  taking  out  letters  of  administration  for  twenty  years  waB 
more  imaginary  than  real,  for  in  such  a  case  it  might  fairly  be  left  to 
the  jury  to  find,  and  indeed  by  analogy  to  the  cases  where  incorporeal 
rights  are  presumed  from  long  user  they  might  almost  be  directed  to 
find,  a  gift  by  the  deceased  during  his  lifetime  to  the  party  thus 
allowed  to  remain  in  control  of  the  property ;  or  a  will  made  by  him 
in  favor  of  that  party. 

Rule  discharged. 


Christie,  and  another,  assignees  of   Tandy,  a  bankrupt,  v.  Sir 

Thomas  Winnington,  Bart.1 

January  20, 1853. 

Bankrupt  —  Execution  —  BUI  of  Sale  —  Indemnity  to  Sheriff. 

An  execution  against  the  goods  of  a  bankrupt  is  valid,  within  the  12  &  13  Vict  c.  106,  s.  133, 
when  the  sheriff  executes  the  bill  of  sale,  notwithstanding  it  contains  a  clause  of  indemnity 
to  the  sheriff  by  the  execution  creditor,  and  is  not  executed  by  the  latter  until  after  he  has 
had  notice  of  an  act  of  bankruptcy. 

Trover  for  goods  and  chattels.  Pleas,  not  guilty,  and  not  pos- 
sessed. 

At  the  trial,  before  Williams,  J.,  at  the  last  Worcester  assizes,  it 
appeared  that  the  action  was  brought  by  the  plaintiffs,  as  assignees 
of  one  Tandy,  a  bankrupt,  against  the  sheriff  of  Worcestershire,  for 
taking  in  execution  the  goods  of  the  bankrupt,  under  the  following 
circumstances :  —  In  August,  1851 ,  the  bankrupt,  who  was  an  iron- 
monger at  Stourbridge,  being  indebted  to  one  Langman,  executed  a 
cognovit  for  payment  of  the  debt  by  instalments.  Default  having 
been  made  in  payment  of  one  of  the  instalments,  Langman  entered 
up  judgment,  and  issued  a  writ  of  fieri  facias,  under  which  the  furni- 
ture and  stock  in  trade  of  the  bankrupt  were  seized  by  the  sheriff  on 
the  19th  of  December,  1851.  On  Saturday,  the  20th  of  December, 
at  about  three  o'clock  in  the  afternoon,  the  bankrupt  executed  an 
assignment  of  all  his  property  for  the  benefit  of  his  creditors,  which 
was  the  act  of  bankruptcy  relied  on.  Between  five  and  six  o'clock  on 
the  same  day  a  .notice  of  this  act  of  bankruptcy  was  left  at  the  resi- 
dence of  Langman,'  at  Wolverhampton ;  but  he,  being  from  home, 
did  not  receive  it  until  Sunday,  the  21st  Between  eight  and  nine 
o'clock  in  the  evening  of  Saturday,  the  20th  of  December,  the  sheriff 
executed  to  Langman  a  bill  of  sale  in  the  ordinary  form,  containing 
a- clause  of  indemnity  by  Langman  to  the  sheriff.  Langman  exe- 
cuted the  bill  of  sale  about  three  o'clock  in  the  afternoon  of  Monday, 
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tiie  22d  of  December,  and  immediately  afterwards  the  goods  in  ques- 
tion were  delivered  over  to  him. 

It  was  submitted,  on  the  part  of  the  defendants,  that  the  plaintifls 
could  not  recover,  inasmuch  as  the  execution  was  rendered  valid  by 
the  12  &  13  Vict  c.  106,  s.  133.1  The  plaintifls9  counsel  contended 
that  the  sale  was  not  complete  until  the  execution  of  the  bill  of  sale 
by  Langman,  which  was  after  he  received  notice  of  the  act  of  bank- 
ruptcy. The  learned  judge,  on  the  authority  of  Bbtrray  v.  The  Earl 
of  Stair,  2  B.  &  C.  82,  left  it  to  the  jury  to  say  whether  it  was  in- 
tended that  the  bill  of  sale  should,  take  effect  upon  its  execution  by 
the  sheriff  and  also  whether  Langman  had  notice  of  the  act  of  bank- 
ruptcy before  the  execution  of  the  bill  of  sale  by  the  sheriff!  The 
jury  having  found  the  first  question  in  the  affirmative,  and  the  second 
in  the  negative,  a  verdict  was  entered  for  the  defendant,  leave  being 
reserved  tor  the  plaintiff  to  move  to  enter  a  verdict  for  him,  if  the 
court  should  be  of  opinion  that  the  property  did  not  pass  upon  the 
execution  of  the  bill  of  sale  by  the  sheriff 

Alexander,  in  Michaelmas  term,  obtained  a  rule  nisi  accordingly, 
against  which 

Keating  and  Whilmore  now  showed  cause.  The  title  of  the  exe- 
cution creditor  was  complete  before  he  received  notice  of  the  act  of 
bankruptcy.  There  was  an  absolute  execution  of  the  bill  of  sale  by 
the  sheriff;  and  not  a  mere  delivery  as  an  escrow.     Where  one  of 


1  The  section  is  as  follows :  — 

"  And,  with  respect  to  transactions  with  the  bankrupt,  and  executions  against  his 
property  up  to  the  time  of  the  bankruptcy,  or  within  a  limited  time  previously  thereto, 
it  is  enacted :  — 

"  That  all  payment*  really  and  bond  fide  made  by  any  bankrupt,  or  by  any  person 
on  his  behalf;  before  date  of  the  fiat  or  the  filing  of  a  petition  for  adjudication  of  bank- 
ruptcy, to  any  creditor  of  such  bankrupt;  and  all  payments  really  and  bond  fide  made 
to  any  bankrupt  before  the  date  of  the  fiat  or  filing  of  such  petition ;  and  all  convey- 
ances by  any  bankrupt  bond  fide  made  and  executed  before  the  date  of  the  fiat  or  the 
filing  of  such  petition ;  and  all  contracts,  dealings,  and  transactions,  by  and  with  any 
bankrupt,  really  and  bond  fide  made  and  entered  into  before  the  date  of  the  fiat  or  the 
fifing  of  such  petition ;  and  all  executions  and  attachments  against  die  lands  and  tene- 
ments of  any  bankrupt  bonfr  fide  executed  by  seizure ;  and  all  executions  and  attach- 
ments against  the  goods  and  chattels  of  any  bankrupt  bond  fide  executed  and  levied  by 
seizure  and  sale  before  the  date  of  the  fiat  or  the  filing  of  such  petition,  shall  be  deemed 
to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt  committed : 
Provided  the  person  so  dealing  with,  or  paying  to,  or  being  paid  by  such  bankrupt,  or 
at  whose  suit,  or  on  whose  account  such  execution  or  attachment  shall  have  issued,  had 
not  at  the  time  of  such  payment,  conveyance,  contract,  dealing,  or  transaction,  or  at  the 
time  of  so  executing,  or  levying  such  execution  or  attachment,  or  at  the  time  of  making 
any  sale  thereunder,  notice  of  any  prior  act  of  bankruptcy  by  him  committed :  Provided 
also,  that  nothing  herein  contained  shall  be  deemed  or  taken  to  give  validity  to  any 
payment,  or  to  any  delivery  or  transfer  of  any  goods  or  chattels  made  by  any  bank- 
rupt, being  a  fraudulent  preference  of  any  creditor  of  such  bankrupt,  or  to  any  con- 
veyance or  equitable  mortgage  made  or  given  by  any  bankrupt  by  way  of  fraudulent 
preference  or  any  creditor  of  such  bankrupt;  or  to  any  execution  founded  on  a  judg- 
ment on  a  warrant  of  attorney  or  cognovit  actionem  or  judge's  order  obtained  by  con- 
sent, given  by  any  bankrupt  by  way  of  fraudulent  preference." 
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several  partners  executed  an  assignment  of  the  partnership  property 
before,  but  the  others  did  not  execute  it  until  after  a  fiat  in  bankrupt- 
cy had  issued,  it  was  held,  in  the  absence  of  any  thing  to  show  that 
the  deed  was  delivered  as  an  escrow,  that  it  amounted  to  an  act  of 
bankruptcy  by  the  one  who  so  executed  it,  and  that,  his  share  of  the 
partnership  property  passed  to  the  assignees  under  the  fiat  Bowker 
v.  Burdckin,  11  M.  &  W.  128. 
The  court  then  called  on 

Alexander  and  Gray  to  support  the  rule.  The  sale  was  not  com- 
plete within  the  meaning  of  the  12  &  13  Vict,  a  106,  s.  133,  ante, 
p.  530,  until  both  parties  had  executed  the  deed.  The  clause  of  in- 
demnity shows  that  the  transaction  was  merely  inchoate. 

[Parke,  B.  The  property  would  vest  upon  the  execution  by  the 
sheriff,  unless  the  indemnity  was  a  condition  precedent] 

The  deed  was  delivered  by  the  sheriff  to  the  officer  to  be  delivered 
over  with  the  goods  to  Langman  upon  his  execution  of  it  If  Lang- 
man  had  refused  to  execute  the  deed,  could  it  be  said  that  the  property 
would  pass,  while  at  the  same  time  the  sheriff  was  deprived  of  his  in- 
demnity. A  sale  ought  to  confer  all  legal  and  equitable  rights,  free  from 
the  power  of  repudiation  by  either  party.  In  equity,  Langman  would 
have  had  no  right  to  the  possession  of  the  goods  until  he  had  given 
the  indemnity ;  and  if  he  had  sued  the  sheriff  for  detaining  them,  a 
court  of  equity  would  have  staid  the  proceedings  until  he  executed 
the  deed. 

Pollock,  C.  B.  The  rule  ought  to  be  discharged.  I  lay  no  stress 
upon  the  express  use  of  the  words  "  I  deliver  this  deed  as  an  escrow ; " 
for  if  in  point  of  fact  it  is  delivered  not  to  take  effect  as  a  deed  until 
some  condition  is  performed,  it  will  operate  as  an  escrow,  notwith- 
standing the  delivery  is  in  form  absolute.  That  which  pressed  on 
my  mind  was,  that  the  sheriff  intended  to  have  an  indemnity,  and 
probably  never  meant  that  the  deed  should  be  acte4  on  without  it 
He  has,  however,  delivered  the  deed  absolutely,  and  possibly  he  may 
have  thought  it  unnecessary  to  deliver  it  as  an  escrow,  because  the 
only  person  who  could  take  any  benefit  under  it  could  not  do  so  with- 
out executing  it 

Alderson,  B.  I  am  of  the  same  opinion.  The  delivery  was  abso- 
lute, the  sheriff  intending  to  rely  upon  Langman's  execution  of  it 

Platt,  B.,  concurred. 

Rule  discharged.1 


1  Parks,  B.,  mi  »b#ent 
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IN  .THE  EXCHEQTJEB  CHAMBER. 

Hayling  v.  Okey,  and  others.1 

November  29, 1852,  and  February  2, 1853. 

Trespass — Justification — Emblements  —  Right  of  Entry  to  take 

Crops. 

4 

A  party  who  insists  upon  remaining  on  the  land  of  another  against  his  will,  and  therefore 
vrimd  facie  against  right,  ought  to  show  all  the  circumstances  which  make  such  possesion 
lawful,  and  abridge  the  general  rights  of  property. 

Trespass  for  an  assault  The  defendants  justified  in  defence  of  the  possession  of  the  dwell- 
ing-house of  one  W.  de  W.t  and  by  his  command.  New  assignment,  that  the  trespass  was 
committed  out  of  the  dwelling-house,  w  to  wit,  in  and  upon  a  certain  bridge  in  a  certain 
farm,  called  '  Bengrove  farm/  and  in  divers,  to  wit,  two  gardens,  two  fields,  and  two  folds 
of  and  in  the  same  farm,  and  for  another  and  different  purpose."  Flea  to  the  new  assign- 
ment, that  W.  de  W.  was  possessed  of  the  dwelling-house,  and  also  of  the  yards,  fields, 
and  folds  which  belonged  to  the  dwelling-house,  and  were  adjacent  thereto ;  and  that  the 
trespasses  newly  assigned  were  committed  in  defence  of  the  said  possession,  by  removing 
the  plaintiff;  and  that  the  defendants  "  did  then  take  the  plaintiff  by  the  nearest  and  meat 
direct  way  to  a  certain  public  highway  near  to  the  said  dwelling-house,  &c-,  as  they  law- 
fully might  for  the  cause  aforesaid.  Upon  demurrer  to  the  replication,  it  was  objected 
that  this  plea  did  not  justify  taking  the  plaintiff  to  the  highway,  as  it  did  not  show  that  it 
was  necessary  to  do  so,  or  that  the  highway  adjoined  the  dwelling-house,  &c :  — 

Hdd,  that  the  plea  was  good,  as  it  intended  to  confess  trespasses  committed  on  the  bridge, 
yards,  fields,  and  folds,  and  to  justify  them  as  committed  in  defence  of  the  possession ;  that 
with  these  the  removal  to  the  highway  had  no  necessary  connection,  and  might  be  treated 
as  surplusage. 

To  the  above  plea  the  plaintiff  replied,  stating  the  seisin  of  W.  de  W.  in  Bengrove  farm,  and 
a  demise  of  it  to  one  X,  as  tenant  from  year  to  year ;  that  J.  thereupon  became  possessed, 
and  being  indebted  to  one  B.,  by  indenture  granted  to  him  all  the  growing  and  other  crops 
then  or  thereafter  on  the  farm,  as  security  for  the  principal  and  interest,  and  gave  a. 
power,  (on  default  in  payment,)  peaceably  to  take  them  into  his  possession ;  that  default 
was  made ;  that  the  fields,  Ac.,  were  parcel  of  the  farm  demised  to  J. ;  that  at  the  said 
time,  &c  W.  de  W.  was  possessed  thereof,  and  there  were  growing  crops  therein,  belong- 
ing, at  the  time  of  the  execution  of  the  indenture  and  afterwards,  to  J. ;  that  during  the 
continuance  of  the  term,  and  while  J.  was  in  possession,  and  before  W.  de  W.  became  pos- 
sessed, the  plaintiff,  as  B.'s  servant,  entered  and  took  possession,  and  continued  in  posses- 
sion of  the  said  growing  crops  until  W.  de  W.  became  possessed  of  the  farm,  &c,  the  same 
being  a  reasonable  time ;  and  that  he  was  removed  before  the  lapse  of  a  reasonable  time, 
and  although  he  produced  the  indenture,  and  gave  the  defendants  notice  of  the  purpose  for 
which  he  remained  in  possession :  — 

Held,  that  as  the  replication  stood  upon  the  right  of  a  person,  claiming  under  a  tenant  from 
year  to  year,  to  remain  on  the  premises,  and  retain  possession  of  the  crops,  after  the  land- 
lord had  resumed  possession,  it  should  have  stated  now  the  tenancy  came  to  an  end;  that 
there  was  no  presumption  as  to  a  determination  bv  the  landlord  rather  than  by  the  tenant; 
nor,  supposing  that  B.  was  entitled  to  them  after  his  interest  as  tenant  in  the  premises  had 
determined,  that  they  were  ripe  or  fit  for  harvesting,  or  that  they  needed  any  cultivation, 
for  which  the  plaintiff  continuing  in  possession  was  necessary. 

Quaere,  whether  the  replication  would  have  been  good  if  it  had  contained  a  statement  of  any 
or  all  of  these  facts  ? 

* 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of  Exchequer, 
given  in  favor  of  the  defendants,  in  Easter  term  last,  upon  demurrer 
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to  the  replication.  The  action  was  in  trespass  for  an  assault,  and  the 
defendants  pleaded,  in  the  first  instance,  a  justification  as  servants 
of  one  Walter  de  Winton,  and  in  defence  of  the  possession  of  his 
dwelling-house.  To  this  plea  there  was  a  new  assignment,  stating 
that  the  defendants  committed  the  trespasses  out  of,  and  in  a  differ- 
ent place  from  the  said  dwelling-house  in  the  plea  mentioned,  u  to 
wit,  in  and  upon  a  certain  bridge,  in  a  certain  farm,  called '  Bengrove 
Farm,'  in  the  county  of  Gloucester,  and  in  divers,  to  wit,  two  yards, 
two  fields,  and  two  folds  of  and  in  the  said  farm,  and  for  ano- 
ther and  different  purpose  than  the  purpose  in  the  said  plea  men- 
tioned, and  after  the  defendants  had  removed  the  plaintiff  from  the 
said  dwelling-house,  as  in  that  plea  mentioned." 

The  defendants  pleaded  to  the  new  assignment  as  follows: — "  That 
before  and  at  the  time  of  the  committing  of  the  said  trespasses  above 
newly  assigned,  the  said  Walter  de  Winton  was  lawfully  possessed 
of  the  said  dwelling-house  in  the  said  plea  above-mentioned,  and  also 
of  the  said  bridge,  yards,  fields,  and  folds  in  the  said  new  assignment 
above-mentioned,  which  said  bridge,  yards,  fields,  and  folds  belonged 
and  appertained  to  the  said  dwelling-house,  and  were  adjacent  there- 
to; and  the  said  Walter  de  Winton  being  so  possessed  thereof,  the 
plaintiff,  just  before  the  said  time,  when,  &c.,  in  the  said  new  assign- 
ment mentioned,  to  wit,  on,  &c.,  was  unlawfully  in  the  said  dwelling- 
house,  and  with  force  and  arms,  making  a  great  noise,  and  disturbing 
the  said  Walter  de  Winton  in  his  possession  of  the  said  dwelling- 
house  and  of  his  said  bridge,  &a,  without  the  leave  or  license,  and 
against  the  will,  of  the  said  Walter  de  Winton ;  and  thereupon  the 
defendants,  as  the  servants  of  the  said  Walter  de  Winton,  and  by  his 
command,  then  requested  the  plaintiff  to  cease  making  such  noise 
and  disturbance,  and  to  go  and  depart  from  and  out  of  the  said 
dwelling-house,  and  from  and  out  of  the  said  bridge,  &c.,  which  the 
plaintiff  then  wholly  refused  to  do ;  whereupon  the  defendants,  as 
the  servants  of  the  said  Walter  de  Winton,  and  by  his  command, 
and  in  defence  of  his  possession  of  the  said  dwelling-house  and  of 
the  said  bridge,  &c.,  then  removed  the  plaintiff  to  the  outside  of  the 
said  dwelling-house,  as  in  the  said  plea  above-mentioned,  and  also 
then  gently  laid  their  hands  upon  the  plaintiff  for  the  purpose  of  re- 
moving, and  did  then  remove,  him  from  and  off  the  said  bridge,  &c, 
and  did  then  take  him  by  the  nearest  and  most  direct  way  to  a  cer- 
tain public  highway,  near  to  the  said  dwelling-house,  bridge,  yards, 
fields,  and  folds,  as  they  lawfully  might  for  the  cause  aforesaid ;  and 
because  the  defendants  could  not  conveniently  take  and  remove  the 
plaintiff  to  such  highway  as  aforesaid  without  passing  over  and 
across  the  said  bridge,  and  over  the  said  yards,  fields,  and  folds,  they 
did  at  the  same  time,  when,  &c,  in  the  said  new  assignment  men- 
tioned, necessarily  and  unavoidably,  and  for  the  purpose  aforesaid, 
lead  the  plaintiff  over  and  across  the  said  bridge,  and  over  and  across 
the  said  yards,  fields,  and  folds,  and  thereby  then  unavoidably  com- 
mitted the  said  several  trespasses  above  newly  assigned,  in  and  upon 
the  said  bridge,  and  in  the  said  yards,  fields,  and  folds,  doing  no  unne- 
cessary damage  to  the  plaintiff  in  so  doing ;  which  are  the  several 

45* 
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trespasses  above  newly  assigned."     To  this  plea  the 
that  Walter  de  Winton  was  seised  in  fee  of  Bengrove  Farm,  and 
demised  the  same  to  one  James,  as  tenant  from  year  to  year ;  and 
that  James,  being  such  tenant,  and  in  possession  of  the  farm,  and  of 
the  growing  crops  thereon,  assigned,  by  way  of  mortgage,  to  one 
Brewer,  the  then  and  future  growing  crops  on  the  farm,  with  right  of 
entry  on  default  made,  and  of  seizing,  holding,  and  selling  the  crops. 
It  then  alleged  that  default  was  made,  and  that  the  plaintiff  as  the 
servant  of  Brewer,  before  the  said  time  when,  &c.,  and  while  James 
was  possessed  of  the  farm,  and  during  the  continuance  of  his  term, 
and  before  De  Winton  became  possessed,  entered  under  the  deed  for 
the  purpose  therein  mentioned,  and  took  possession  of  certain  grow- 
ing crops  then  on  the  premises,  and  which  belonged  to  James ;  that 
the  crops  were  in  a  garden  and  fields ;  that  the  only  way  to  the  gar- 
den from  the  said  highway  was  over  the  said  bridge,  and  that  there 
was  a  way  from  the  bridge  to  the  highway  over  the  said  yards,  fields, 
and  folds,  and  that  such  way  led  to  the  other  fields  where  the  crops 
were ;  that  the  plaintiff  being  in  possession  as  aforesaid,  De  Winton 
became  possessed  of  the  said  house,  &c,  as  in  the  plea  mentioned, 
and  the  defendants,  as  his  servants,  removed  the  plaintiff  before  a 
reasonable  time  for  his  being  in  possession  had  elapsed,  and  dragged 
liim  all  the  way  from  the  dwelling-house  to  the  highway ;  that  before 
they  removed  him,  plaintiff  showed  them  the  deed,  and  stated  that 
he  was  in  possession  of  the  crops,  and  requested  to  be  allowed  to  go 
to  the  garden  or  fields  where  they  were,  but  they  refused  to  allow  him 
to  do  so.     The  defendants  then  set  out  the  deed  on  oyeij  (which, 
however,  was  precisely  the  same  as  in  the  replication,)  and  demurred 
specially,  assigning  for  causes  that  the  replication  did  not  traverse,  nor 
confess  and  avoid ;  that  it  was  double ;  that  it  did  not  show  that  the 
crops  belonged  to  the  tenant,  or  that  the  defendants  had  notice  that 
the  cTops  were  there ;  and  that  it  was  argumentative,  &c.     Upon  this 
demurrer  the  Court  of  Exchequer,  (consisting  of  Pollock,  C.  B^ 
Alderson,  B.,  and  Martin,  B.,)  gave  judgment  for  the  defendants, 
aud  this  writ  of  error  was  brought  thereon. 

Macnamara,  for  the  plaintiff  in  error,  (who  was  also  the  plaintiff 
below.)  The  Court  of  Exchequer  had  taken  time  to  consider  their 
judgment  in  this  case,  and  yet  had  not  assigned  any  reason  for  the 
decision  at  which  they  arrived,  but  had  simply  said,  "  we  think  the 
defendants  entitled  to  judgment"  As  several  points  had  been  raised 
in  the  case,  and  as  several  dicta  had  fallen  from  the  court  during  the 
argument,  it  was  impossible  to  say  upon  what  ground  their  decision 
had  proceeded.  He  should  first  contend  that  the  plea  of  the  defend- 
ants to  the  new  assignment  was  bad  in  substance,  upon  the  ground 
that  the  justification  was  not  commensurate  with  the  assault  The 
cause  of  action  in  this  case  was  transitory,  and  place  was  not  mate- 
rial either  to  the  declaration  or  the  new  assignment  Under  the  latter, 
it  would  have  been  sufficient  for  the  plaintiff  to  have  proved  that  the 
assault  was  committed  out  of  the  dwelling-house,  and  for  a  different 
purpose  than  that  of  removing  him  from  it    The  places  mentioned 
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in  the  new  assignment  were  immaterial,  and  were  laid  under  a  rndelu 
cet ;  and  in  the  precedents  of  new  assignments  extra  victim  no  place 
whatever  was  mentioned  as  being  the  locus  in  quo  the  trespass  was 
really  committed.  The  plea  to  the  new  assignment,  however,  was 
one  of  local  justification,  being  in  defence  of  possession.    Here  the 

Erecise  locality  became  material,  and  it  lay  upon  the  defendants  to 
x  it,  and  to  cover  it  with  their  justification.    The  plea  defines  the 
assault,  and  the  purpose  for  which  and  where  it  it  was  committed, 
which  were  left  at  large  in  the  new  assignment    The  plaintiff  was 
bound  by  the  place  mentioned  in  the  plea,  as  he  did  not  traverse  it ; 
and  formerly,  where  the  cause  of  action  was  transitory,  and  the  justi- 
fication was  laid  in  another  county,  and  issue  was  joined  on  the  cause 
of  justification,  and  not  on  the  locality,  the  venire  facias  would  have 
been  awarded  into  the  county  mentioned  in  the  plea,  and  not  into  the 
one  mentioned  in  the  declaration.    2  Wms.  Saund.  5  d,  5  e,  5  g.    A 
plea  of  this  nature  was  always  taken  strictly  against  the  party  plead- 
ing it,  because,  if  a  man  admits  that  he  has  taken  the  law  into  his 
own  hands,  he  should  show  that  he  exercised  his  right  exactly  within 
the  limits  prescribed  by  the  law.    He  must  have  acted  merely  in 
defence  of  his  possession,  otherwise  the  defender  becomes  an  aggres- 
sor.   This  plea  shows  no  justification  for  taking  the  plaintiff  to  the 
highway.    The  duty  of  the  defendants  was  to  put  the  plaintiff  off 
De  Winton's  land  without  committing  a  trespass  upon  the  land  of 
another ;  but  they  should  have  done  this  by  the  nearest  convenient 
way.    They  do  not  show  that  taking  the  plaintiff  to  the  highway 
was  the  only,  or  the  nearest,  way  for  removing  the  plaintiff,  or  even 
that  the  highway  adjoined  the  property,  but  merely  that  it  was  near 
thereto.     There  may  have  been  land  of  the  plaintiff  himself  inter- 
vening between  De  Winton's  land  and  the  highway.     The  new 
assignment  and  plea,  taken  together,  amount  to  this — that  the 
trespass  was  committed  from  A.  to  B»,  and  the  defendants  justify 
from  A.  to  near  B.    This  objection  was  kept  alive  by;  the  replication, 
the  gist  whereof  was  that  the  defendants  dragged  the  plaintiff  from 
the  house  to  the  highway  without  leaving  hold  of  him,  and  without 
any  right  to  take  him  to  the  highway.     [Upon  the  objection  to  the 
plea,  Bush  v.  Parker,  1  Bing.  N.  C.  72,  and  Reece  v.  Taylor,  4  Nev. 
&  M.  469,  were  cited.]     Secondly,  the  replication  is  sufficient     The 
plaintiff  had  a  right  to  enter  under  the  deed,  and  primd  facie  to 
remain  a  reasonable  time,  until  the  power  under  which  he  entered 
was  executed    It  is  true,  that  while  be  was  in  possession  there 
appears  to  have  been  a  transfer  of  possession  from  the  tenant  to  the 
landlord;  but  that  did  not  necessarily  divest  the  plaintiff 's  right  to 
remain  on  the  premises.    The  plaintiff  has  no  knowledge  how  the 
transfer  was  effected ;  that  would  be  within  the  landlord's  knowledge, 
and,  therefore,  in  that  of  the  defendants,  who  justify  under 'him.    If 
the  transfer  was  under  such  circumstances  as  to  entitle  the  defendants 
to  assault  the  plaintiff,  that  should  have  been  rejoined.    The  tenant's 
term  may  have  been  surrendered  to  the  landlord,  in  which  case  it 
would  still  have  a  continuance  in  law,  for  the  purpose  of  giving  effect 
to  the  prior  charge  which  the  tenant  had  created ;  Doe  v.  Pike>5  Mau. 
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&  S.  146 ;  Co.  Litt  338  a ;  or  it  may  have  been  determined  by  notice 
to  quit  from  the  landlord,  in  which  case  the  tenant  or  his  grantee 
would  have  been  entitled  to  enter  and  take  the  crops  as  emblements. 
Kingsbury  v.  Collins,  4  Bing.  202 ;  Shep.  Touch.  244. 

[The  argument  upon  the  cause  of  special  demurrer  is  omitted,  as 
the  court  intimated  their  opinion  that  they  were  not  sustainable.] 


I  J.  Hodgson  for  the  defendants  in  error.  As  to  the  objections  to  the 
plea,  it  is  to  be  observed,  that  the  new  assignment  specifies  the  places 
upon  which  the  trespass  was  committed.  The  allegation  as  to  taking 
to  the  highway  was  a  mere  surplusage,  and  if  the  plaintiff  complained 
of  that  as  an  excess,  he  should  have  ags*n  new  assigned.  Marsh  v. 
Bulteel,  5  B.  &  Al.  507 ;  Scott  v.  Dixon,  2  Wills.  3 ;  Lake  v.  Helmar, 
Fort  377 ;  3  Rep.  52  b. 

[Maule,  J.  Suppose  not  guilty  had  been  pleaded  to  the  new 
assignment,  would  the  plaintiff  have  been  bound  by  the  places  men* 
tioned  in  the  new  assignment  ?] 

It  is  submitted  that  he  would.  The  word  u  near  n  means  «  adjoin- 
ing," and,  at  all  events,  the  pleading  over  has  cured  the  defect,  if  any 
existed,  in  the  plea.  The  replication  is  bad  in  substance.  There 
could  not  have  been  a  continuance  of  the  term  consistently  with  the 
possession  of  De  Winton.     The  plaintiff  was  primd  facie  a  tres- 

?asser,  and  it  lay  upon  him  to  show  a  right  to  remain  upon  the  land. 
'he  tenant  was  only  a  yearly  tenant,  and,  as  such,  not  entitled  to 
emblements,  as  his  estate  was  certain.  Co.  Litt.  55  b. ;  2  BL  Corn. 
122, 145 ;  Kingsbury  v.  Collins  is  not  a  correct  decision ;  Graves  v. 
Wells,  5  B.  &  Ad.  105.  These  crops  are  not  claimed  as  emblements, 
nor  are  they  described  as  such  crops  as  would  be  emblements. 

Macnamara,  in  reply.  The  definition  of  the  tenancy,  to  which 
emblements  are  incident,  shows  that  a  yearly  tenant  is  entitled  to 
them,  as  his  tenm  may  be  put  an  end  to  by  the  act  of  another  before 
he  can  reap  what  he  has  sown.  These  crops  are  stated  to  have  be- 
longed to  the  tenant,  and  sufficient  appears  on  the  replication  to  show 
that  they  were  emblements. 

Our.  adv.  vult. 

February  2.  Coleridge,  J.,  now  delivered  the  following  judg- 
ment :  —  In  this  case  judgment  passed  for  the  defendants  below,  upon 
the  replication  to  the  plea  to  a  new  assignment ;  and  upon  the  argu- 
ment in  error  it  was  contended,  first,  that  the  plea  itself  was  bad. 
The  declaration  was  in  trespass  for  an  assault,  and  injury  to  the  plain- 
tiff's clothing.  The  plea  justified  the  trespass  as  in  defence  of  the 
possession  and  quiet  enjoyment  of  the  dwelling-house  of  one  Walter 
de  Winton,  and  by  his  command.  The  new  assignment  stated  the 
trespass  to  have  been  committed  "  out  of,  and  in  a  different  manner 
from,  the  dwelling-house,  to  wit,  in  and  upon  a  certain  bridge  in  a 
certain  farm  called  «  Bengrove  Farm,'  in  the  parish  of  Sandhurst,  in 
the  county  of  Gloucester,  and  in  divers,  to  wit,  two  gardens,  two 
fields,  and  two  folds  of  and  in  the  same  farm,  and  for  another  and  a 
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different  purpose."  The  plea  to  the  new  assignment,  on  which  the 
first  question  arises,  states  the  possession  by  the  said  Walter  de  Win- 
ton  of  the  dwelling-house,  and  also  of  the  yards,  fields,  and  folds  in 
the  new  assignment  mentioned,  which  belonged  to  the  said  dwelling- 
house,  and  were  adjacent  thereto  It  then  justified  the  trespasses 
newly  assigned,  as  in  defence  of  bis  said  possession,  by  removing  the 
plaintiff.  If  it  had  stopped  there,  it  would  have  been  a  good  plea, 
(except,  perhaps,  in  form,)  but  it  goes  on  to  allege  that  the  defendants 
"  did  then  take  the  plaintiff  by  the  nearest  and  most  direct  way 
to  a  certain  public  highway  near  to  the  said  dwelling-house,  &c.,  as 
they  lawfully  might  for  the  cause  aforesaid,  and  because  they  could 
not  conveniently  remove  the  plaintiff  to  such  highway  without  pass* 
ing  over  the  said  bridge,  &a,  and  so  committed  the  trespasses  newly 
assigned." 

The  objection  relied  on  by  the  plaintiff  is  this — that  the  place  in 
which  the  trespasses  are  alleged  by  the  new  assignment  to  have  been 
committed  is  immaterial,  being  laid  under  a  videlicet;  that  the  plea 
therefore,  by  introducing  a  new  trespass  in  taking  the  plaintiff  to  the 
highway,  has  made  that  a  part  of  the  cause  of  action,  which  it  was 
necessary  to  justify ;  and  the  plea  shows  no  justification  extending 
to  that,  because  it  does  not  show  that  the  highway  adjoined  either  the 
dwelling-house,  bridge,  yards,  fields,  or  folds,  or  that  in  order  to  the 
removal  from  them  it  was  necessary  to  take  the  plaintiff  to  the  high- 
way.    Assuming,  however,  that  the  new  assignment  does  not  make 
the  places  mentioned  in  the  original  plea  material,  (t.  e.  the  dwelling* 
house,  &c.,)  and  that  these  places  are  made  material  for  the  first  time 
by  the  plea  to  the  new  assignment,  which  relies  on  a  local  justifica- 
tion, it  is  plain  that  the  plea  intends  to  confess  trespasses  committed 
on  the  bridge,  yards,  fields,  and  folds,  and  to  justify  them  as  committed 
in  defence  of  Walter  de  Winton's  possession  of  them.     With  these 
the  removal  to  the  highway  has,  on  the  face  of  the  plea,  no  necessary 
connection,  and  confession  of  it  may  be  regarded  as  mere  surplusage. 
If  the  plaintiff  had  replied  de  injuria,  all  that  would  have  been  in 
issue  would  have  been  the  trespasses  committed  on  the  bridge,  &c, 
which  shows  that  that  only  is  the  material  part  of  the  plea.     For  this, 
Atkinson  v.  Warn,  2  Cr.,  M.,  &  R.  827,  and  Davis  v.  Chaplain,  2  Man. 
&  G.  221,  are  authorities.     Nor  do  we  think  it  material  that  the  plea 
alleges  the  taking  over  the  places  named  in  it,  as  done  in  order  to  re- 
move the  plaintiff  to  the  highway,  without  showing  any  necessity  for 
such  removal,  because  the  plea  alleges  a  good  cause  for  all  the  tres- 
passes of  which  the  plaintiff  complains.     It  is  necessary,  therefore,  to 
consider  the  goodness  of  the  replication.     This  commences  with  stat- 
ing the  seisin  of  Walter  de  Winton  in  Bengrove  Farm,  and  a  demise 
of  it  to  one  Robert  James,  as  tenant  from  year  to  year,  determinable 
at  the  pleasure  of  either,  in  the  usual  way ;  that  James  thereupon  be- 
came possessed,  and  being  so  possessed,  and  indebted  to  one  Brewer, 
and  being  desirous  of  a  further  advance,  by  indenture  granted  to  him, 
among  other  things,  all  the  growing  and  other  qrops  then  in  and  upon 
Bengrove  Farm,  and  all  articles  and  things  of  the  same  description 
as  those  before  enumerated  which  might  be  acquired  by  him,  or  which 
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might  be  found  upon  the  same  premises  from  time  to  time  thereafter, 
until  and  when  the  indenture  should  be  put  in  force.  ' 

The  grant  was  a  security  for  the  principal  and  interest,  and  the  in- 
strument contained  power  for  Brewer,  on  default  in  payment,  after 
notice,  peaceably  to  take  them  into  his  possession,  the  subsequently- 
acquired  profits  and  growing  crops  being  specially  included.     The 
replication  then  showed  a  default  in  payment,  and  a  right  between 
James  and  Brewer  for  the  latter  to  put  the  deed  in  force ;  and  averred 
that  the  bridge,  &c.,  in  the  new  assignment  mentioned,  and   also  a 
certain  garden,  were  in  and  upon  and  parcel  of  the  farm  demised  to 
James,  and  that  the  only  way  of  access  to  and  from  the  garden  from 
and  to  the  said  highway  was  by  and  over  the  bridge ;  and  that  there 
was  a  way  from  the  highway  across  the  said  yards,  fields,  and  folds 
from  and  to  the  said  bridge,  and  from  And  to  certain  other  fields,  par- 
cel of  the  said  farm,  and  that  that  was  the  more  direct  and  convenient 
way  to  and  from  the  highway  from  and  to  the  said  bridge,  and  from  and 
to  the  said  fields.   It  then  states  that  at  the  time  in  the  new  assignment 
mentioned,  Walter  de  Winton  was  also  possessed  of  the  garden  and 
last  mentioned  fields,  in  which  there  were  growing  and  other  crops, 
belonging,  at  the  execution  of  the  indenture,  to  James,  and  included 
in  the  indenture ;  and  also  other  subsequent  growing  and  other  crops 
acquired  by  and  belonging  to  James  after  the  date  of  the  indenture. 
It  then  states  that,  during  the  continuance  of  the  term,  and  while 
James  was  in  possession,  and  before  Walter  de  Winton  became  pos- 
sessed, th6  plaintiff,  as  Brewer's  servant,  entered  and  took  possession, 
and  continued  in  possession  of  the  said  growing  crops  until  and  after 
William  de  Winton  became  possessed  of  the  bridge,  fee.,  as  in  the 
plea  mentioned,  and  of  the  garden  and  other  fields  last  mentioned, 
the  same  being  a  reasonable  time ;  and  that  he  was  removed  by  the 
defendants  from  off  the  bridge,  &c.,  as  in  the  plea  mentioned,  before 
a  reasonable  time  had  elapsed,  and  while  the  debt  remained  unpaid, 
and  although  he  produced  the  indenture,  and  gave  the  defendants  no- 
tice of  the  purpose  for  which  he  was  in  possession. 

This  replication,  therefore,  stands  upon  the  right  of  a  person  claim- 
ing under  the  tenant  from  year  to  year,  who  has  entered  during  the 
tenancy  in  order  to  possess  himself  by  grant  from  him  of  growing 
crops  the  property  of  the  tenant  at  the  time  of  the  entry,  to  remain 
on  the  premises,  and  retain  possession  of  such  crops  after  the  landlord 
has  resumed  possession.  But  it  does  not  state  how  the  tenancy  had 
come  to  an  end,  and  there  is  no  presumption  as  to  a  determination 
by  the  landlord,  rather  than  by  the  tenant,  after  the  expiration  of  the 
tenancy ;  nor,  supposing  even  that  Brown  was  entitled  to  them  after 
the  interest  of  the  tenant  in  the  premises  had  determined,  that  they 
were  ripe  or  fit  for  harvesting,  or  that  they  needed  any  cultivation, 
for  which  the  plaintiff  continuing  in  possession  was  necessary.  If 
his  right  to  continue  on  the  premises  depended  upon  any  circumstance 
of  this  kind,  the  replication  is  defective  for  not  stating  it,  because  it 
is  clear  that  the  party  who  insists  upon  remaining  upon  the  land  of 
another  against  his  will,  and  therefore  primd  facie  against  right, 
ought  to  show  all  the  circumstances  which  make  such  possession  law* 
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fal,  and  abridge  the  general  rights  of  property.  Unless  Brewer  was 
entitled  to  remain  on  the  premises,  and  retain  possession  against  the 
-will  of  the  owner,  after  James's  tenancy  had  ended,  independently  of 
such  special  circumstances  as  we  have  alluded  to,  (without  expressing 
any  opinion  whether  these,  or  any  of  them,  would  have  availed,)  the 
replication  shows  no  sufficient  title ;  and  we  are  clearly  of  opinion 
that  he  was  not.  We  think,  therefore,  that  the  judgment  of  the 
court  below  was  right,  and  ought  to  be  confirmed. 

Judgment  affirmed. 


Fremlin  v.  Hamilton  and  others,  executors,  &cJ 

January  18, 1853. 

Contract —  Consideration — Pleading — Common  Law  Procedure  Act. 

In  assumpsit  against  the  executors  of  Sir  J.  C.  for  a  breach  of  agreement  in  a  lease  made  bj 
their  testator,  Sir  J.  C,  the  declaration  stated  that  Sir  J.  C.  "  dj  an  agreement,  dated,  &o, 
agreed  with  the  plaintiff  as  follows :  —  Memorandum  of  an  agreement  made  the  23d  of 
March,  1850,  between  Sir  J.  C.  of  the  one  part  and  T.  F.,  (the  plaintiff,)  of  the  other  part 
The  said  Sir  J.  C.  agrees  to  let,  and  the  said  J.  F.  agrees  to  take  all  that  messuage,  lands, 
&c,  to  hold  to  the  said  J.  F.  from,  &c,  for  two  years,  at  the  yearly  rent  of,"  &&  Then 
followed  an  agreement  by  the  plaintiff  to  pay  the  rent  and  taxes,  and  to  farm  in  a  husband* 
like  manner ;  and  in  consideration  thereof  and  provided  the  plaintiff  should  par  the  rent 
and  perform  the  agreements,  Sir  J.  C  agreed  to  grant  the  plaintiff  a  lease  at  the  end  of 
the  two  years,  at  a  rent  to  be  then  fixed  according  to  a  valuation.  There  were  other  stipu- 
lations, the  agreement  concluding  thus :  u  To  which  both  parties  agree.  Witness  their 
hands. — Sir  J.  C."    The  breach  was,  the  non-appointment  of  a  valuer  by  Sir  J.  C. : — 

Held,  that  the  declaration  was  bad  on  general  demurrer,  on  the  ground  of  its  not  alleging 
that  there  was  any  agreement  on  the  part  of  the  plaintiff,  or  any  consideration  for  the 
agreement  on  the  part  of  Sir  J.  C. 

Assumpsit  by  the  plaintiff  against  the  executors  of  Sir  J.  Cock- 
burn.  The  declaration  stated  that  Sir  J.  Cockburn,  being  seised  in 
fee  of  certain  messuages  and  premises  called,  &c.,  by  an  agreement, 
dated  the  23d  day  of  March,  1850,  agreed  with  the  plaintiff  as  fol- 
lows :  — "  Memorandum  of  an  agreement  made  the  23d  day  of  March, 
1850  between  Sir  J.  Cockburn  of  the  one  part,  and  James  Fremlin 
(the  plaintiff)  of  the  other  part  The  said  Sir  J.  Cockburn  agrees  to 
let,  and  the  said  James  Fremlin  agrees  to  take  all  that  newly  erected 
messuage  and  tenement,  and  all  that  barn  and  all  those  several  pieces  , 
or  parcels  of  land  called,  &c,  to  hold  to  the  said  James  Fremlin  from 
the  25th  of  March,  1850,  for  the  term  of  two  years,  at  the  yearly  rent 
of  4/.,  payable,  quarterly  on,"  &c.  Then  followed  an  agreement  by 
the  plaintiff  to  pay  the  rent,  taxes,  and  rates,  and  to  farm  in  a  hus- 
bandlike manner,  and  in  consideration  thereof,  and  provided  the  plain- 
tiff should  pay  the  rent  and  perform  the  agreements,  Sir  J.  Cockburn 
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agreed  to  grant  him  a  lease  at  the  expiration  of  the  term  of  two  years, 
at  a  rent  to  be  then  fixed  according  to  a  valuation  to  be  made  in  the 
usual  way.  The  agreement  contained  other  stipulations,  and  con- 
cluded thus :  "  To  which  both  parties  agree.  Witness  their  hands, 
(witness,  J.  Wright,)  J.  Cockburn."  The  breach  was  the  non-appoint- 
ment of  a  valuer  on  the  part  of  Sir  J.  Cockburn. 

General  demurrer,  on  the  ground,  inter  alia,  that  it  was  not  alleged 
that  there  was  any  agreement  on  the  part  of  the  plaintiff,  or  any 
consideration  for  the  alleged  agreement  on  the  part  of  Sir  J.  Cockburn. 

Honyman>  in  support  of  the  demurrer.  The  declaration  does  not 
state  any  consideration,  nor  does  it  appear  that  the  plaintiff  agreed 
to  the  lease  or  ageement  The  agreement  for  a  lease  is  set  out  in  the 
present  tense,  and  was  not  signed  by  the  plaintiff  (He  was  then 
stopped  by  the  court) 

Horn  contra.  The  declaration  is  good  on  general  demurrer  since  the 
Common  Law  Procedure  Act  If  the  whole  declaration  is  looked  at, 
a  sufficient  consideration  appears  for  the  agreement  on  the  part  of  Sir 
J.  Cockburn,  namely,  the  agreement  by  the  plaintiff  to  pay  the  rent 
and  perform  the  other  stipulations  contained  in  the  lease.  Secondly, 
it  sufficiently  appears  that  the  plaintiff  agreed  with  the  defendant,  for 
the  declaration  states  that  Sir  J.  Cockburn  "  by  an  agreement,  dated, 
&c.,  agreed  with  the  plaintiff  as  follows,"  and  at  the  end  of  the  agree- 
ment for  a  lease  the  words  occur  "  To  all  which  both  parties  agree. 
Witness  their  hands,  J.  Cockburn."  This  is  a  sufficient  statement  on 
general  demurrer  that  there  was  a  mutual  agreement  between  the 
parties. 

Per  Curiam.1  We  think  the  declaration  is  bad  on  general  demur- 
rer.    The  plaintiff  may  amend  within  a  week,  otherwise  there  will  be 

Judgment  for  the  defendants. 


\ 


i  Pabke,  B.,  Aldersoh,  B.,  and  Martin,  B. 
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COUNTY  COTJBT  APPEAL. 
Avards  and  Mahala  his  wife  v.  Rhodes.1 

January  22, 1853. 

County  Court — Jurisdiction  —  Claim  exceeding  501. —  Set-off —  Pay- 
ment —  Abandonment  of  Excess. 

Where  in  a  plaint  in  a  county  court  the  plaintiffs' particulars  of  demand  stated  a  debt  origin^ 
ally  of  57/.,  and  admitted  that  the  defendant  was  entitled  to  a  set-off  of  15/.,  but  no  evi- 
dence was  offered  to  show  that  the  parties  had  agreed  to  treat  the  amount  of  the  set-off  as 
a  part  payment : — 

Held,  that  the  county  court  had  no  jurisdiction  to  try  the  cause,  nor  could  the  plaintiff  give 
.  that  court  jurisdiction  by  offering  at  the  trial  to  abandon  the  excess  of  his  claim  above  50/. 

The  following  case  was  stated  on  an  appeal  by  the  plaintiffs 
against  the  decision  of  the  judge  of  the  Tunbridge  Wells  County 
Court  of  Kent 

This  was  an  action  brought  in  the  county  court  to  recover  com- 
pensation for  services  rendered  by  Mahala  Avards,  the  wife  of  the 
plaintiff  Thomas  Avards,  to  the  defendant  The  particulars  of  the 
plaintiffs'  demand,  which  were  annexed  to  the  summonses  issued  in 
the  case,  were  as  follows :  — 

Mr.  Edward  Rhodes,  debtor  to  Thomas  Avards  and  Mahala  his  wife. 

£     8.   d. 
To  13  weeks'  service  of  Mahala  Avards,  from  October  11, 1841,  to  January 

1842,  at  4s.  per  week, 2    12    0 

To  3  years*  service,  from  January  11, 1842,  to  January  11, 1845,  at  3s.  6<f. 

per  week, 27      6    0 

To  3J  years'  service,  from  January  11, 1845,  to  July  18, 1848,  at  3*.  per  week  27      6    0 

Paid  by  defendant  on  plaintiffs'  behalf  at  different  times 15    0    4        57      4    0 

Received  by  cash  at  different  times 4    0    0 

: 19      0    4 

38      3    8' 

An  objection  was  taken,  on  the  part  of  the  defendant,  that  the 
amount  of  the  plaintiffs'  claim  exceeded  the  amount  of  50/.,  and  that 
therefore  the  court  had  no  jurisdiction  to  try  the  cause.  In  an- 
swer to  this  objection,  it  was  suggested  that  the  defendant  had  given 
notice  of  the  set-off  stated  in  the  particulars  of  demand  in  a  former 
action,  which  had  been  brought  in  the  same  court  by  the  said  Mahala 
Avards  alone  against  the  said  defendant  (in  which  action  the  plain- 
tiff was  nonsuited  on  the  ground  that  she  was  a  married  woman) ; 
but  there  was  no  evidence  tendered  of  an  account  stated  or  of  any 


*  22  Law  J.  Rep.  (n.  s.)  ExcL  106  ;  17  Jur.  71.  Coram   Pollock,  C.  B.,  Pabxe, 
B.,  and  Aldkrson,  B. 
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balance  settled  or  agreed  between  the  parties.  The  judge 
that  he  had  no  jurisdiction  to  try  the  cause,  the  plaintiffs  not  being  at 
liberty  to  introduce  matter  of  set-off  to  bring  their  claim  within  the 
jurisdiction  of  the  court  The  plaintiffs  then  offered  to  abandon  so 
much  of  the  said  sum  of  57/.  4&  as  exceeded  the  sum  of  50/.,  so  as 
to  bring  their  claim  within  the  jurisdiction  of  the  said  court ;  but  the 
judge  decided  that  this  was  not  a  case  in  which  the  plaintiffs  were  at 
liberty  to  abandon  the  excess  at  the  trial,  and  nonsuited  the  plaintiffs. 
The  questions  for  the  opinion  of  the  Court  of  Exchequer  -were : 
first,  whether  the  plaintiffs  could,  by  the  admission  of  payments  and 
on  introducing  matter  of  set-off,  bring  the  case  within  the  jurisdiction 

§f  the  court;  secondly,  whether  the  plaintiffs  ought  to  have  been 
Uowed,  at  the  trial  of  the  cause,  to  abandon  so  much  of  the  said 
sum  of  57/.  4$.  as  exceeded  the  sum  of  50/.,  so  as  to  bring  their  claim 
within  the  jurisdiction  of  the  said  court 

January  17.    Macnamara,  for  the  appellants,  the  plaintiff  below. 
First,  the  plaintiffs  were  at  liberty  to  abandon  the  excess  above  50£ 
at  the  trial.    By  the  statute  9  &  10  Vict  c.  95,  s.  63,  "  any  plaintiff 
having  cause  of  action  for  more  than  20/.  for  which  a  plaint  might  be 
entered  under  this  act  if  not  for  more  than  20/.  may  abandon  the 
excess,  and  thereupon  the  plaintiff  shall,  on  proving  his  case,  recover 
to  an  amount  not  exceeding  20/.,  and  the  judgment  of  the  court  upon 
that  plaint  shall  be  in  full  discharge  of  all  demands  in  respect  of 
such  cause  of  action."     The  statute  13  &  14  Vict  c.  61,  s.  1,  extends 
the  jurisdiction  of  the  county  court  from  20/.  to  50/.    The  former 
section,  therefore,  is  now  to  be  read  as  if  it  made  provision  in  respect 
of  50/.  instead  of  20/.     No  time  is  specified  in  the  statutes  when  the 
excess  above  the  50/.  is  to  be  abandoned ;  and  Isaac  v.  Wyld,  7  Exch. 
Rep.  163;  s.  c.  8  Eng.  Rep.  491,  is  an  express  authority  that  the 
abandonment  may  take  place  at  the  hearing.   Vines  v.  Arnold,  8  Com. 
B.  Rep.  632 ;  Brunskill  v.  Powell^  1  L  M.  &  P.  550,  and  Kimpton  v. 
Willeg,  1  L  M.  &  P.  280,  strongly  support  this  view.     It  is  not  easy 
to  say,  until  inquiry  takes  place  on  the  hearing,  whether  a  particular 
matter  is  a  subject  of  set-off  or  payment     As  to  the  other  point,  the 
statute  9  &  10  Vict  c.  95,  s.  58,  provides  "  that  all  pleas  of  personal 
actions,  where  the  debt  or  damage  claimed  is  not  more  than  20/,, 
whether  on  balance  of  account  or  otherwise,  may  be  holden  in  the 
county  court  without  writ"     The  latter  statute  raises  the  amount  to 
50/.     Here  the  plaintiffs  only  claim  38/.  3$.  8c/.  as  the  balance  of 

the  account,  a  sum  less  than  50/.,  and  consequently  within  the  juris- 
_n_^         i-^i__  x  j.     x.  .         ^    .,  .  .  nt  w^h  the  plain- 

defendant  on  the 
the  defend- 
ant and  the  plaintiffs  had  agreed  together  should  be  taken  in  reduc- 
tion of  the  plaintiffs'  demand.  If  such  were  the  state  of  the  facts  the 
claim  was  one  on  which  the  county  court  judge  had  power  to  decide. 
It  was  not  a  question  of  jurisdiction,  but  of  evidence.  Kimpton  v. 
WiUey  is  much  in  point  on  this  question  also. 
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Bovill,  for  the  respondent,  the  defendant  below.  The  county  court 
jurisdiction  is  limited  to  cases  where  the  plaintiff  claims  a  sum  hot 
exceeding  50/.  Here  the  plaintiff,  on  the  face  of  his  particulars  shows 
that  he  claims  a  sum  exceeding  that  amount,  namely,  53/.  4s.  The 
county  court,  therefore,  had  no  jurisdiction  to  entertain  the  claim. 
Isaac  v.  Wyld  is  distinguishable,  for  there  the  whole  claim  did  not 
exceed  50/.  priginally.  There  is  no  obligation  on  a  defendant  to 
appear  in  a  county  court  to  answer  a  claim  over  which  the  court  has 
no  jurisdiction.  He  may  either  appear  and  object  to  the  judge's  want 
of  jurisdiction  or  apply  to  a  superior,  court  for  a  prohibition.  Beswich 
v.  Capper y  7  Com.  B.  Rep.  669 ;  Woodkams  v.  Newman,  7  Com.  B. 
Rep.  654.  The  case  of  Kimpton  v.  WUley,  merely  shows  that  the 
party  applying  for  a  prohibition  must  make  out  a  clear  case  of  excess 
of  jurisdiction. 

Cur.  adv.  vult. 

Judgment  was  now  delivered  by 

Pollock,  C.  B.  In  this  case,  the  question^  submitted  by  the  learned 
judge  are,  whether  the  plaintiff  could,  by  the  admission  of  payments, 
and  on  introducing  matter  of  set-off,  bring  the  matter  within  the 

Jurisdiction  of  the  court  Secondly,  whether  the  plaintiffs  ought  to 
ave  been  allowed  at  the  trial  to  abandon  so  much  of  a  sum  of  57/. 
as  exceeded  the  sum  of  50/.,  so  as  to  bring  this  cause  within  the  juris- 
diction of  the  court  We  are  of  opinion  that  the  learned  judge  was 
fat  on  both  points.  The  jurisdiction  of  the  county  court,  by  the 
th  section  of  the  9  &  10  Vict.  c.  95,  extends  to  all  pleas  of  personal 
actions,  where  the  debt  or  damage  claimed  is  not  more  than  20/., 
whether  on  balance  of  account  or  otherwise.  The  term  "  balance 
of  account "  means  after  payment  of  part  or  after  the  allowance  of  a 
set-off  as  an  item  in  account  with  the  agreement  of  the  parties,  which 
is  equivalent  to  the  payment  of  part,  and  not  when  the  plaintiff 
claims  more  than  20/.,  and  seeks  to  reduce  it  by  giving  the  defendant 
credit  for  a  simple  set-off.  This  was  so  held  in  Woodhams  v.  Newman^ 
and  Beswich  v.  Capper;  and  in  the  latter  case,  where  the  plaintiff  sued 
for  20/.  only  as  the  balance  of  an  account  originally  of  175/.,  but 
reduced  by  a  proposed  set-off,  the  Court  of  Common  Pleas  granted 
a  prohibition.  Since  that  time,  the  13  &  14  Vict.  c.  61,  s.  1,  has 
extended  the  jurisdiction  to  50/.,  subject  to  the  same  limitations.  In 
the  case  now  under  consideration,  the  plaintiffs  claimed  more  than 
50/.  Their  demand  was  for  57/.  4s.,  subject  to  a  reduction  by  pay- 
ment of  4/.,  which  diminished  it  to  53/.  45.,  and  against  which  they 
proposed  to  allow,  what  on  the  face  of  the  particulars  was  no  doubt 
a  mere  set-off  of  15/.  0s.  4rf.  But  this  set-off  had  never  been  allowed 
before  the  action  by  the  defendant  so  as  to  constitute  a  part  pay- 
ment, nor  did  the  defendant  offer  to  admit  it  on  the  trial,  at  least 
nothing  of  that  sort  is  stated  in  the  case ;  consequently  it  was  really 
a  demand  for  53/.  As.  and  a  demand  on  the  face  of  the  summons  which 
the  plaintiffs  would  have  to  prove ;  and  this  is  a  demand  which  the 
county  court  had  no  jurisdiction  to  try.  It  was,  however,  contended 
that  the  case  of  Kimpton  v.  Willey  laid  down  a  different  doctrine 
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from  that  on  which  the  above  cases  proceeded,  and  decided  that  a  I 

person  might  sue  for  more  than  50/.,  and  reduce  his  claim  afterwards 
by  allowing  a  set-off  or  abandoning  the  excess  beyond  50/.  From 
the  report  in  Lowndes,  Maxwell,  and  Pollock's  Reports,  as  to  the 
opinion  of  Wilde,  C.  J.,  and  my  brothers  Williams  and  Talfourd,  it 
would  appear  that  the  ground  on  which  the  rule  for  a  prohibition  was 
discharged,  was  that  the  affidavits  were  not  sufficient  jfco  show  that 
there  was  an  excess  of  jurisdiction.  My  brother  Maule  is  reported  to 
have  added  that,  with  respect  to  claims  above  20/.,  there  was  only  an 
implied  prohibition  from  giving  judgment  for  more  than  that  amount, 
arising  from  the  enabling  clauses  of  the  58th  and  63d  section.  But 
this  is  probably  incorrectly  reported.  It  seems  to  us  at  variance  with 
the  decision  in  Beswick  v.  Capper,  and  the  words  of  the  act,  section 
58,  "  that  all  pleas  of  personal  actions  where  the  debt  or  damage 
claimed  is  not  more  than  20/.  may  be  holden  in  the  county  court" 
It  cannot  be  that  the  judge  may  investigate  claims  to  any  amount, 
provided  his  judgment  does  not  exceed  the  limit  of  50/.  But  no 
doubt  where  the  plaintiff  claims  a  balance  of  50/.  only,  it  may  happen 
that  the  judge  may  have  to  investigate  demands  to  a  much  larger 
amount ;  and  if  there  be  a  part  payment  or  set-off  agreed  to,  it  may 
be  required  that  the  plaintiff  shall  prove  a  sum  which  will  outtop 
that  payment  or  set-off,  and  which  may  much  exceed  50/. ;  but  that 
is  made  necessary  by  the  introduction  into  the  act  of  the  terms  "  ba- 
lance of  account,"  that  is,  over  and  above  all  payments,  and  is  a  very 
different  case  to  the  claim  of  a  greater  sum,  with  an  offer  of  a  set-off 
df  one  reducing  the  amount  to  or  below  50/.  We  think,  therefore, 
that  according  to  the  decision  in  these  cases,  the  demand  originally 
exceeding  50/.  being  only  reduced  below  it  by  offering  to  allow  a  set- 
off, never  agreed  to  as  a  part  payment,  was  one  over  which  the  court 
had  no  jurisdiction.  The  offer  to  abandon  the  excess  at  the  trial 
appears  to  us  to  make  no  difference,  as  the  claim  from  the  first  was 
one  over  which  the  county  court  had  no  jurisdiction.  In  that  respect, 
the  case  differs  from  Isaac  v.  Wyld,  where  the  sum  on  the  face  of  the 
summons  and  particulars  did  not  exceed  50/.,  but  was  taken  out  of 
the  jurisdiction  by  the  proof  that  it  was  a  portion  of  a  debt  originally 
exceeding  50/. ;  and  there  the  plaintiff  was  permitted  to  abandon  the 
excess  beyond  50/.  For  these  reasons,  therefore,  we  think  that  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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Wavoh  v.  Middleton,  and  another.1 

January  27, 1853. 

Bankrupt  Law  Consolidation  Act,  1849,  $.  224,  Prospective  Operation 
of —  Arrangement  by  Deed  between  Debtor  and  Creditor. 

The  Bankrupt  Law  Consolidation  Act,  1849, 12  &  13  Vict  c.  106,  s.  224,  enacts  that  every 
deed  of  arrangement  "  now  or  hereafter  entered  into  between  any  such  trader  and  his  cre- 
ditors," and  signed  by  six  serenths  of  them  in  number  and  valne,  whose  debts  amount  to 
10J .,  shall  be  obligatory  upon  all  the  creditors  who  shall  not  hare  signed  the  deed,  as  if  they 
had  signed  it:  — 

Hddt  that  the  section  was  not  retrospective  in  its  operation,  and  that  the  plaintiff,  a  creditor 
of  the  defendants,  was  not  barred  by  a  deed  of  arrangement  entered  into  by  six  sevenths 
of  the  creditors  of  the  defendants,  in  1847,  to  which  he  was  not  a  party. 

This  was  an  action  by  the  public  officer  of  the  Darlington  District 
Joint-Stock  Banking  Company,  for  money  lent,  money  paid,  &c. 

Third  plea  —  That  before  the  making  of  the  deeds  thereinafter 
mentioned,  the  defendants  were  traders  and  partners,  liable  to  the 
bankrupt  laws,  and  were  indebted  to  divers  persons,  including  the  said 
joint-stock  banking  company,  in  sums  which  they  were  unable  to 
pay  in  full,  and  that  they  suspended  payment  The  plea  then  set 
out  a  deed  of  the  15th  of  April,  1847,  whereby  the  defendants  con- 
veyed certain  real  property  to  trustees,  in  trust  to  sell  the  same  for 
the  benefit  of  the  mortgagees  of  the  defendants,  and  as  to  the  residue 
to  stand  possessed  thereof,  to  the  same  intents  and  purposes  as  in  an 
indenture  of  the  same  date  relating  to  the  personal  estate  of  the  de- 
fendants. By  this  latter  deed  the  defendants  assigned  all  their  per- 
sonal property  to  trustees,  in  trust  to  pay  their  creditors  ratably  the 
sums  set  opposite  their  respective  names.  The  deed  then  contained 
a  release  to  the  debtors  of  all  their  debts.  The  plea  then  stated  that 
the  second  deed  comprised  all  the  estate  and  effects  of  the  defend- 
ants ;  that  the  two  deeds  were  deeds  of  arrangement  between  the 
defendants  and  their  creditors  within  the  meaning  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  and  that  the  creditors  who  signed 
were  more  than  six  sevenths  in  number  and  value  of  all  the  creditors 
of  the  defendants;  that  the  signing  creditors  assented  to  the  said 
arrangement ;  that  the  Darlington  District  Joint-Stock  Banking  Com- 
pany were,  at  the  time  of  the  making  of  the  deeds,  creditors  of  the 
defendants  in  respect  of  the  causes  of  action  in  the  declaration  men- 
tioned ;  but  after  the  suspension  of  payment  by  the  defendants,  and 
after  the  deeds  had  been  signed,  the  copartnership  had  notice  of  the 
suspension,  and  of  the  deeds  and  of  the  arrangements,  and  might 
have  executed  the  deed ;  that  three  calendar  months  from  the  time  at 
which  the  copartnership  had  such  notice  had  elapsed  before  the  com- 
mencement of  this  suit;  and  that  by  reason  of  the  premises,  the 


1  22  Law  J.  Rep.  (x.  e.)  Exch.  109 ;  8  Exch.  B.  852. 
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1  Section  224.  "  That  every  deed  or  memorandum  of  arrangement  now  or  hereafter 
entered  into  between  any  such  trader  and  his  creditors,  and  signed  by  or  on  behalf  of 
six  sevenths  in  number  and  value  of  those  creditors  whose  debts  amount  to  1  Oil  and 
upwards,  touching  such  trader)*  liabilities,  and  his  release  threfrom,  and  the  distribution, 
inspection,  conduct,  management,  and  mode  of  winding-up  of  his  estate,  or  all  or  any 
of  such  matters,  or  anv  matters  having  reference  thereto,  shall,  (subject  to  the  condi- 
tions hereinafter  mentioned,)  be  as  effectual  and  obligatory  in  all  respects  upon  all  the 
creditors  who  shall  not  have  signed  such  deed  or  memorandum  of  arrangement  as  if 
they  had  duly  signed  the  same ;  and  such  deed  or  memorandum,  when  so  signed,  shall 
not  be  or  be  liable  to  be  disturbed  or  impeached  by  reason  of  any  prior  or  subsequent 
act  of  bankruptcy :  Provided  always,  that  every  creditor  shall  be*  accounted  a  creditor 
in  value  in  respect  of  such  amount  only  as,  upon  an  account  fairly  Stated,  after  allowing 
the  value  of  mortgaged  property  and  other  such  available  securities  or  liens  from  such 
trader,  shall  appear  to  be  the  balance  due  to  him." 


4 
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defendants  were  released  and  discharged  from  the  causes  of  action  in 

the  declaration  mentioned.  ) 

Demurrer.  The  plaintiff's  point  was,  that  the  transaction  having 
occurred  prior  to  the  passing  of  the  12  &  13  Vict  c  106,  the  plea 
was  bad.     The  defendant's  point  was,  that  the  clauses  in  the  12  &  13  i 

Vict  a  106,  with  respect  to  arrangements  by  deed,  had  reference  to 
deeds  or  arrangements  entered  into  between  a  trader  and  his  credit- 
ors prior  to  the  passing  of  that  act 

Cowling y  for  the  plaintiff,  in  support  of  the  demurrer.  The  plea 
is  bad.  The  plaintiff  was  not  a  party  to  the  deed  of  the  15th  of 
April,  1847,  nor  did  he  assent  to  it  He  was  not  in  a  situation  to 
take  advantage  of  it  Consequently  he  still  remained  a  creditor  of 
the  defendants,  at  least  up  to  the  passing  of  the  Bankrupt  Act,  12  & 
13  Vict.  c.  106,  in  1849.  The  question  then  is,  whether  that  act  has 
destroyed  the  right  of  the  defendants.  It  is  submitted  that  it  has 
not,  and  that  that  act  is  not  retrospective.  It  must  be  contended  by 
the  other  side,  that  the  deeds  operated  as  a  release  from  the  15th  of 
April,  1847 ;  and  it  will  be  said  that  the  word  "  now,"  in  the  begin* 
ning  of  the  224th  section l  gives  the  section  a  retrospective  effect 
Tetley  v.  Taylor,  21  Law  J.  Rep.  (n.  s.)  Q.  B.  2 ;  s.  c.  8  Eng.  Rep. 
370 ;  and  see  Drew  v.  Collins,  20  Law  J.  Rep.  (n.  s.)  Rxch.  369 ;  s.  c. 
4  Eng.  Rep.  540,  is  in  point  In  Marsh  v.  Ifiggins,  1LM.&P.  253, 
it  was  decided  that  the  224th  and  225th  sections  of  the  act  in  ques- 
tion were  not  to  be  construed  retrospectively,  so  as  to  deprive  a  cre- 
ditor of  his  right  to  an  action  commenced  by  him  before  the  act  came 
into  operation.  The  word  "  now  "  may,  perhaps,  have  reference  to 
a  deed  agreed  to,  but  not  actually  executed.  To  construe  the  224th 
section  to  be  retrospective  would  be  to  take  away  the  plaintiff's  right 
of  action  by  an  ex  post  facto  law.  The  trusts  of  this  deed  may  have 
been  performed  by  the  division  of  all  the  property,  and  in  that  case 
the  plaintiff  would  get  nothing.  The  sectiQns  of  the  act  from  sec- 
tion 211  up  to  228,  bear  out  the  construction  of  the  act  contended 
for  by  the  plaintiff. 

Manisty,  for  the  defendants.     The  plea  is  good.     There  is  no  in- 
justice in  construing  the  224th  section  to  be  retrospective.     The  case 
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of  Marsh  v.  BRggins,  turned  on  the  meaning  of  the  235th,  and  not  of 
the  224th,  section  of  the  act.  The  foundation  of  the  judgment  in 
that  case  was,  that  the  plea  was  pleaded  before  the  three  months  had 
elapsed.  The  language  of  Wilde,  C.  J.,  in  Marsh  v.  Biggins,  is  in 
favor  of  the  defendants'  view  of  the  case.  The  construction  con- 
tended for  by  them  is  in  accordance  with  the  grammatical  meaning 
of  the  act  of  parliament 

[Pollock,  C.  B.  We  will  consider  the  point,  and  inform  Mr. 
Cowling  whether  we  think  it  necessary  to  hear  him  in  reply.] 

Cur.  adv.  vuU. 

The  judgment  of  the  court l  was  now  delivered  by 

Pollock,  C.  B.  The  plea  in  this  case  is  a  plea  of  arrangement, 
which  was,  under  the  12  &  13  Vict.  c.  106,  s.  224,  pleaded  as  a  bar 
to  the  action,  on  the  ground  that  the  deed  of  arrangement,  which  was 
executed  in  1847,  two  years  before  the  passing  of  the  act  in  question, 
was  made  an  answer  to  the  claim  by  the  retrospective  effect  of  the 
224th  section.  The  words  of  the  section  are  these :  u  That  every 
deed  or  memorandum  of  arrangement  now  or  hereafter  entered  into 
between  any  such  trader  and  his  creditors,  and  signed  by  or  on  behalf 
of  six  sevenths  in  number  and  value  of  those  creditors  whose  debts 
amount  to  10/.  and  upwards,  touching  such  trades  liabilities  and  his 
release  therefrom,  and  the  distribution,  inspection,  conduct,  manage- 
ment,  and  mode  of  winding  up  of  hi*  estate,  or  all  or  any  of  such 
matters,  or  any  matters  having  reference  thereto,  shall  (subject  to  the 
conditions  hereinafter  mentioned)  be  as  effectual  and  obligatory  in  all 
respects  upon  all  the  creditors  vnp  shall  not  have  signed  the  deed  or 
memorandum  of  arrangement  as  if  they  had  duly  signed  the  same." 

It  was  contended  by  the  counsel  on  behalf  of  the  defendants,  that  this 
clause  was  completely  retrospective  in  its  operation,  so  as  to  take  up 
any  deed  that  had  theretofore  been  executed,  entered  upon,  signed, 
executed,  and  completed,  although  the  property  had  been  completely 
divided  among  a  certain  class  of  creditors,  and  those  who  had  not 
signed  had  no  possibility  of  having  any  portion  or  share  of  the  effects; 
and  he  contended  this  upon  the  ground  that  this  was  the  grammati- 
cal construction  of  ^he  act,  and  that  we  were  bound  to  give  effect  to 
it  according  to  that  grammatical  construction.  The  rule  of  construc- 
tion referred  to,  has  been  frequently  the  subject  of  notice  in  this 
court ;  it  was  so  on  the  present  occasion,  and  has  been  frequently 
adverted  to  here  before,  and  in  many  other  places.  I  do  not  pause  now 
to  say  that  I  am  not  sure  that  the  grammatical  meaning  of  a  sen- 
tence will  very  frequently  be  much  more  difficult  than  the  legal  mean- 
ing. I  am  far  from  being  of  opinion  that  when  you  lay  down  a 
rule  that  the  grammatical  construction  shall  prevail,  you  lay  down  by 
any  means  a  more  certain  rule  than  when  you  say  that  the  legal 
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meaning  shall  prevail    The  grammatical  and  philological  doubts, 
indeed  all  that  belongs  to  the  history  of  language,  are  about  as 
obscure  in  my  judgment,  and  lead  to  about  as  many  doubts  and  dis- 
putations as  any  question  of  law  whatever ;  and  I  am  not  sure, 
therefore,  that  the  rule,  much  as  it  has  been  commended,  is  on  all 
occasions  a  sure  and  certain  guide ;  but  certainly  I  think  it  most  be 
conceded,  that  where  there  is  no  doubt  about  the  grammatical  con- 
struction, where  it  is  quite  plain  and  manifest  that  the  language  used 
by  the  legislature  admits  of  no  difficulty  of  construction  whatever, 
there,  unless  there  be  some  strong  obvious  reason  to  the  contrary,  the 
grammatical  construction  ought  to  prevail.    But  the  rule  which  has 
been  adverted  to  has  always  this  clause  or  condition,  as  a  part  of  it, 
that,  however  plain  may  be  the  apparent  grammatical  construction  of 
it,  if  it  be  perfectly  clear  from  the  contents  of  the  same  document, 
(and  the  rule,  I  believe,  applies  not  merely  to  an  act  of  parliament, 
but  to  a  deed,  to  a  will,  or  to  any  subject  that  comes  before  the  court 
for  construction  and  elucidation,)  if  the  same  instrument  contains 
within  itself  clear  and  unanswerable  arguments,  that  satisfy  those 
who  are  called  upon  to  give  a  meaning  to  the  document  that  the 
apparent  grammatical  construction  cannot  be  the  true  construction, 
(the  rule  I  say  contains  that  condition,)  that  then  that  which  is  upon 
the  whole  the  judgment  of  an  intelligent  person  as  to  the  real  and 
true  meaning  of  the  entire  matter  shall  prevail,  in  spite  of  the  gram- 
matical construction  of  a  particular  part  of  it     Now,  there  is  no 
doubt  that  the  word  «  now  "  certainly  imports  "  the  present  time," 
and  some  reference  to  the  present  time;  and  assuming  the  word 
«  now  "  to  be  used  in  its  ordinary  sense,  it  would  refer,  according  to 
the  old  regulations  of  parliament  and  the  old  rules  of  common  law, 
tp  the  first  day  of  the  sittings ;  but  According  to  the  recent  statute  it 
would  refer  to  the  1st  of  August,  184&;  and  if  we  were  to  take  that 
construction  and  adopt  it,  the  consequence  would  be,  not  merely  that 
the  doctrine  of  retrospectiveness  would  ipply  to  a  deed  executed  in 
1847,  at  which  time,  or  about  which  time,  and  since  which  time  this 
question  of  giving  the  creditors  the  power,  by  a  large  number,  of  re- 
leasing their  debtor  in  spite  of  the  resistance  and  opposition  of  a  cer- 
tain small  and  inconsiderable  number  who  oppose  it,  no  doubt  pre- 
vailed, as  well  as  to  a  deed  executed  among  creditors  five,  ten,  twenty, 
or  forty  years  ago ;  and  although  it  may  not  be  r%ht  to  look  at  extra- 
neous matters  for  the  purpose  of  construing  a  deed,  yet  one  must 
look  at  this,  that  when  you  refer  to  the  history  of  legislation  upon 
the  subject  of  bankruptcy,  when  you  take  this  construction  of  the 
word  "  now  "  as  giving  effect  to  these  arrangements  for  a  great  many 
years  past,  it  is  really  difficult  to  believe,  except  under  the  strongest 
compulsion  of  language,  that  the  legislature  could  have  meant  to 
enact  a  clause  apparently  so  inconsistent  with  the  general  course  of 
decision  and  of  determination  in  and  out  of  parliament  ever  since  law 
has  been  a  study  in  this  country.     The  defendant's  counsel  was  quite 
right,  therefore,  in  his  observations.     There  was  nothing  disrespectful 
to  the  court  in  his  intimating,  as  he  very  plainly  did,  that  we  were 
endeavoring  to  see  whether  there  was  not  some  means  of  getting  rid 
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of  the  apparent  effect  of  the  word  "  now ;  "  in  other  words,  we  were 
so  struck  with  what  appeared  to  us  to  be  the  injustice  and  absurdity 
of  the  view  presented  to  us  by  him,  that  wfc  were  looking  through  the 
whole  compass  of  the  clauses  in  the  act  of  parliament  to  see  whether 
we  were  compelled  to  adopt  that  which  appears  to  us  to  be  repugnant 
to  reason  and  justice,  and  to  the  course  of  legislation  on  almost  all 
other  occasions ;  and  I  believe  that  I  am  expressing  an  opinion  that 
I  entertain  in  comiqon  with  the  rest  of  the  court,  that  we  are  not 
compelled  to  read  the  word  "  now  "  in  the  sense  (for  that  it  would 
be)  of  "  heretofore,"  for  that  really  is  the  conclusion.     If  we  are  to 
adopt  the  meaning  contended  for  by  the  defendant's  counsel,  we  must 
read  "  now  "  exactly  as  if  the  legislature  had  used  the  word  "  hereto- 
fore."    It  is  a  very  strong  reason  for  not  coming  to  a  conclusion  that 
the  legislature  intended  the  word  "  now  "  in  that  sense,  that,  as  I  think 
my  brother  Alderson  observed  in  the  course  of  the  argument  yester- 
day, if  this  was  what  was  intended,  it  was  so  plain  and  obvious  to 
use  certain  expressions  that  should  leave  no  possible  doubt  on  the 
mind  of  any  one  who  was  desirous  of  ascertaining  what  the  legisla- 
ture in  its  wisdom  intended.     There  are  no  expressions  that  clearly 
and  distinctly  indicate  the  intention  of  giving  effect  to  the  deed  that 
had  theretofore  been  entered  into  and  concluded  by  the  parties,  to 
wit,  by  those  who  were  parties  to  it  so  as  to  bind  a  number  of  other 
persons  who  were  not  parties  to  it.     And  in  the  absence  of  these  ex- 
pressions, which  might  have  been  so  easily  used,  undoubtedly  grave 
doubt  may  be  entertained  whether  this  could  have  been  the  meaning; 
and  it  may  be  observed  that  one  is  not  bound  to  adopt  that  which 
appears  to  be  repugnant  to  the  general  usage  of  parliament,  because 
an  expression  has  been  used  which,  if  it  do  mean  this,  certainly  means 
it  by  the  smallest  quantity  of  expression  that  can  be  used  to  convey 
it.     We,  however,  are  of  opinion  that  the  legislature  contemplated  by 
the  word  u  now  "  nothing  more  than  this  —  that,  whereas  there  may 
already  have  been  certain  negotiations  or  arrangements  commenced 
and  entered  into  already  and  before  the  passing  of  this  act,  those  that 
are  in  that  condition  shall,  although  they  may  have  been  so  far  en- 
tered, into  as  that  in  equity  they  would  be  considered  as  competent 
engagements,  they,  though  in  equity  binding  perhaps  upon  the  pat- 
ties to  them,  shall  still  come  within  the  compass  and  purview  of  this 
act,  and  that  the  legislature —  if  this  matter  were  in  reality  seriously 
considered,  and  the  subject  distinctly  brought  under  the  notice  of 
those  who  are  to  decide  upon  these  matters  in  parliament  —  that  the 
legislature  meant  nothing  more  than  this ;  all  arrangements  of  this 
description  that  shall  hereafter  be  entered  into  and  completed  shall 
operate  as  the  statute  provides;  and  all  those  that  have  already  been 
entered  into  shall  also  come  within  the  scope  and  operation  of  the  act, 
provided  they- are  in  such  a  condition  that  the  three  months'  notice 
may  be  given  which  the  act  provides  as  one  of  the  conditions  neces- 
sary for  the  purpose  of  effectually  doing  justice  between  those  who 
have  been  moving  parties  in  the  arrangement,  and  those  who  have 
opposed  it,  in  order  that  all  may  get  the  common  benefit  which  is 
ever  intended  in  an  arrangement  under  a  bankruptcy,  and  that  then 


650  COURT  OF  EXCHEQUER,  1852 -5a 

Wangii  ».  HiddWoa. 

JL -   - ^ -  -     .  ■■ — . !         | -^m 

I 

they  will  have  an  opportunity  in  common  with  othen  of  seeing1  that 
their  interests  are  attended  to,  and  they  may  share  in  the  distribu- 
tion, inspection,  conduct,  management,  and  the  mode  of  winding-op 
the  estate.  We  have  considered  the  subject  with  a  view  to  the  deli- 
beration which  is  due  to  a  matter  certainly  of  some  importance ;  aid 
Eressed  as  we  were  yesterday  by  the  argument  for  the  defendants,  we  1 
ave  certainly  taken  pains  to  ascertain,  at  least  according  to  our 
view  of  the  subject,  that  we  have  made  no  misjtake  in  ascribing  to 
the  wprd  "  now  "  the  limited  effect  which  I  have  adverted  to,  and  no 
other  effect,  and  no  effect  beyond  that ;  and  certainly  not  to  give  effect 
to  those  arrangements  of  this  description  which  have  been  already 
not  merely  entered  upon,  but  signed,  completed,  and  in  every  respect 
perfected,  the  property  having  been  completely  disposed  of  so  as  to 
make  it  an  impossibility  for  any  one  now  to  derive  the  least  benefit 
under  deeds  of  that  sort.  This  is  the  conclusion  to  which  I  have 
already  come,  and  I  believe  I  am  expressing  not  only  my  own  opi- 
nion, but  the  opinion  of  the  rest  of  the  court  That  being  the  case, 
the  present  deed,  which  not  only  was  entered  into,  but  completed 
long  before  the  passing  of  this  act  of  parliament,  does  not  come 
within  the  scope  and  object  of  the  section  of  the  statute.  The  deed, 
therefore,  is  no  bar,  the  plea  is  a  bad  one ;  the  demurrer  must  be 
allowed,  and  the  plaintiff  is  entitled  to  our  judgment 

Alderson,  B.  It  would  be  a  monstrous  thing  to  say  that  the  legis- 
lature compelled  the  remaining  creditors,  when  a  deed  of  arrangement 
had  been  signed  by  six  sevenths,  to  be  bound  by  the  deed  when  those 
remaining  creditors  could  not  by  possibility  have  the  protection  which 
the  act  of  bankruptcy,  for  the  first  time,  gives  to  them  as  a  considera- 
tion why  they  should  be  bound.  That  is  so  monstrous  a  proposition 
that  one  cannot,  by  the  mere  operation  of  the  word  "  now,"  give  such 
an  effect  to  the  act,  I  quite  agree  that  the  modified  construction  of 
the  word  "  now,"  making  it  apply  to  an  inchoate  and  not  perfect 
arrangement,  inchoate  at  the  time  of  going  forwards,  at  the  time  the 
act  passed,  would,  to  give  the  full  effect  to  the  word  «  now,"  make 
the  act  reasonable  and  just 
• 

Pollock,.  C.  B.  I  may  add,  in  the  case  adverted  to,  of  Marsh  v. 
Htg-gins,  that  as  to  this  part  of  it,  in  p.  263,  my  brother  Talfourd,  in 
giving  his  judgment  expresses  the  very  same  opinion  with  respect  to 
this  clause  of  the  act  of  parliament,  that  it  is  an  act  quoad  hoc  retro- 
spective, notwithstanding  the  use  of  the  word  "  now." 

Parke,  B.  And  there  must  be  three  months'  notice  after  the  act 
of  parliament,  where  a  party  is  cognizant  of  his  rights. 

Alderson,  B.  That  is  the  condition  which  binds ;  the  party  must 
have  three  months'  notice  to  do  those  things  which  are  for  the  pro* 
tection  of  his  interests  under  that  act  of  parliament 

Judgment  for  the  plaintif. 
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Hubbersty  and  another  v.  Ward.1 

January  26, 1853. 

Ship  and  Shipping — Bill  of  Lading — Master  of  Vessel —  Authority 

of  to  bind  Owner  by  Bills  of  Lading. 

Where  a  captain  has  signed  bills  of  lading  for  a  cargo  that  is  actually  on  board  his  vessel, 
his  power  is  exhausted ;  and  he  has  no  power,  by  signing  other  bills  of  lading  for  goods 
that  are  not  on  board,  to  charge  his  owner. 

[Grata  r.  Norway i  2  Eng.  Rep.  337,  affirmed.     Eds.] 

Trover  for  a  quantity  of  wheat. 

Pleas.     First,  not  guilty ;  secondly,  that  the  wheat  was  not  the 
property  of  the  plaintiffs. 

At  the  trial,  before  Wightman,  J.,  the  facts  appeared  to  be  these : 
The  plaintiffs  are  merchants,  carrying  on  business  at  Hull,  and  the 
defendant  is  the  owner  of  a  sloop  called  the  Celerity,  of  which 
Simkin  was  the  master.  In  the  beginning  of  April,  1852,  the  defend- 
ant agreed  to  take  on  board  from  the  shippers,  Messrs.  Marcher  & 
Co.,  of  Hull,  a  cargo  of  wheat,  deliverable  at  Antwerp.  Simkin 
accordingly  took  on  board  a  portion  of  the  same,  consisting  of  229} 
quarters,  and  signed  a  bill  of  lading  for  that  amount,  dated  the  3d  of 
April,  as  shipped  by  the  Messrs.  Marcher  &  Co.,  deliverable  at  Ant- 
werp to  the  Messrs.  Kerny,  Freres.  On  the  13th  of  April,  75  more 
quarters  were  put  on  board,  and  Simkin  Bigned  another  bill  of 
lading,  dated  the  13th,  for  that  amount,  to  one  Potterill,  the  owner 
thereof,  deliverable  at  Antwerp  to  order.  Between  the  13th  and  16th 
a  further  quantity,  consisting  of  70  quarters  was  put  on  board,  and  a 
bill  of  lading,  purporting  also  to  be  signed  by  Simkin,  and  dated  the 
16th  of  April,  for  this  amount  to  Potterill,  deliverable  at  Antwerp  to 
order,  was  held  by  the  plaintiffs.  Of  these  two  latter  bills  of  lading 
one  only  of  each  set  was  signed  and  in  existence.  The  plaintiffs 
having,  between  the  13th  and  17th  of  April,  advanced  money  to.  Pot- 
terill on  the  two  parcels  of  75  and  70  quarters,  the  latter  indorsed  to 
them  the  two  bills  of  lading.  After  the  whole  cargo  had  been  put  on 
board,  Simkin,  the  master,  was  requested,  by  Messrs.  Marcher  &  Co., 
the  holders  of  the  first  bill  of  lading  for  the  229J  quarters,  to  sign  a 
second  bill  of  lading  for  145  quarters,  being  the  amount  of  the  two 
latter  parcels  of  75  and  70  quarters.  This  he  at  first  refused  to  do, 
alleging  that  in  such  case  he  should  be  signing  for  more  wheat  than 
he  had  received  on  board.  Ultimately,  however,  in  the  presence  of 
and  at  the  request  of  Potterill,  and  upon  the  latter  appearing  to  tear 
in  pieces  the  bill  of  lading  for  75  quarters,  the  master  signed  the  bill 
of  lading  for  145  quarters,  as  shipped  by  Messrs.  Marcher  &  Co., 
deliverable  at  Antwerp  to  Messrs.  Kemy,  Freres.    Simkin  stated  at 
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the  trial  that  he  did  not  sign  the  bill  of  lading  for  70  quarters  ;  and 
on  the  part  of  the  defendant  it  was  suggested  that  bis  signature  to 
the  bill  of  lading  for  70  quarters  had  been  forged  by  Potterill,  who 
had  absconded.  On  the  cargo  arriving  at  Antwerp  it  was  delivered 
to  Messrs.  Kemy,  Freres,  by  virtue  of  the  bills  of  lading  for  299}  and 
145  quarters.  After  this  delivery  the  clerk  of  the  plaintiffs  arrived  at 
Antwerp  and  demanded  possession  of  145  quarters  on  their  behalf, 
by  virtue  of  the  two  bills  of  lading  for  75  and  70  quarters,  but  was 
informed  by  the  master  that  the  cargo  had  already  been  delivered  to 
Messrs.  Kemy,  Freres,  under  the  bills  of  lading  for  229}  and  145 
quarters.  The  jury  were  of  opinion  that  the  bills  of  lading  for  75 
and  70  quarters  were  both  genuine  documents,  and  returned  a  verdict 
for  the  plaintiffs,  damages  150/. 

Watson  having,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a 
new  trial, 

Knawles  and  Unthank  showed  cause  for  the  plaintiffs.  It  is  not 
disputed  on  behalf  of  the  plaintiffs,  that  a  master  of  a  ship  signing 
a  bill  of  lading  for  goods,  which  have  never  been  shipped,  is  not  to 
be  considered  the  agent  of  the  owner  in  that  Behalf,  so  as  to  make 
the  latter  responsible  to  one  who  has  advanced  upon  the  faith  of  such 
bills.  Grant  v.  Norway,  10  Com.  B.  Rep.  665 ;  s.  c.  2  Eng.  Rep.  337. 
But  there  is  no  doubt  that  the  master  is  the  agent  of  the  owner,  to 
bind  him  by  bills  of  lading  for  goods  on  board.  In  this  case  Simkin, 
the  master,  acted  with  great  carelessness,  and,  therefore,  his  principal, 
the  defendant,  is  bound  by  his  acts.  The  master  ought  to  have  ascer- 
tained that  the  two  bills  of  lading  for  75  and  70  quarters  were  not  in 
existence  at  the  time  be  signed  the  bill  of  lading  for  145.  He  was 
negligent  in  giving  a  bill  of  lading  twice  over.  Howard  v.  Tucker, 
IB.  &  Ad.  712 ;  is  exactly  in  point  There,  goods  being  shipped  in 
India  for  London,  on  account  of  a  person  there,  the  bill  of  lading 
was  forwarded  to  him,  and  he  indorsed  it  over  for  value.  The  biU  of 
lading  signed  by  the  captain  stated  the  freight  to  have  been  paid  in 
Bengal,  but  it  was  found,  after  the  above  transfer  had  taken  place, 
that  through  default  of  the  shipper  the  freight  had  never  been  paid. 
It  was  held  that  the  shipowners  who  detained  the  goods  could  not 
claim  payment  of  the  freight  from  the  assignees  of  the  bill  of  lading. 
Howard  v.  Shepherd,  9  Com.  B.  Rep.  297,  is  also  in  point,  Howes  v. 
Watson,  2  B.  &  C.  540 ;  and  Gillet  v.  Hill,  2  Cr.  &  M.  530 ;  show  the 
extent  to  which  an  agent  can  make  his  principal  liable. 

T.  Jones,  contra.  This  rale  must  be  absolute.  The  defendant  is 
not  estopped  from  showing  that  he  has  been  defrauded.  Boies  v. 
Todd,  1  Moo.  &  R.  106,  is  in  point  There  it  was  ruled  by  Tindal, 
C.  J.,  that  a  bill  of  lading  was  not  conclusive  between  the  shippers  • 
of  the  goods  and  the  owners  of  the  ship,  but  that  the  owners  might 
show  that  less  goods  than  those  specified  in  the  bill  of  lading  were 
shipped,  the  master,  who  signed  the  bill  of  lading,  having  been  misled 
by  the  fraud  of  the  agent  of  the  shippers.     In  the  present  case,  the 


COURT  OP  EXCHEQUER,  1862-58. 


5S3 


Scotthorn  *.  The  South  Staffordshire  Railway  Company. 


evidence  showed  that  the  bill  for  the  145  quarters  'was  in  the  hands 
of  Messrs.  Marcher  &  Co.  before  the  bill  for  the  70  quarters  got  into 
the  hands  of  the  plaintiffs.  Caldwell  v.  Ball,  1  Term.  Rep.  205,  us  in 
point  There  it  was  held,  that  where  several  bills  of  lading  have 
been  signed  of  different  imports,  no  reference  is  to  be  had  to  the  time 
when  they  were  signed  by  the  captain,  but  the  person  who  first  gets 
one  of  them,  by  a  legal  title  from  the  owner  or  shipper,  has  a  right 
to  the  consignment 

Cur.  adv.  vult 

The  judgment  of  the  court,  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  we  are  of  opinion  that  the  rule  ought 
to  be  discharged  We  think  that  when  a  captain  has  signed  bills  of 
lading  for  a  cargo  that  i*  actually  on  board  his  vessel,  his  power  is 
exhausted ;  he  has  no  right  or  power,  by  signing  other  bills  of  lading 
for  goods  that  are  not  on  board,  to  charge  his  owner.  On  the  present 
occasion,  it  appears  that  the  action  was  brought  in  respect  of  bills 
of  lading  which  had  clearly  a  priority  of  claim,  and  we  think  the 
verdict  was  right,  and  that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged.1 


Scotthorn,  and  another,  v.  The  South  Staffordshire  Railway 

Company.2 

January  22, 1853. 

Railway  Company —  Carrier  —  Agency  —  Countermand. 

Where  a  railway  company  receives  goods  for  reward  to  cany  from  one  station  to  another, 
they  are  answerable  for  a  loss  occurring  between  them  daring  the  transit  though  it  may 
happen  on  a  line  of  railway  belonging  to  another  company. 

A  party  who  delivers  goods  to  a  railway  company  to  carry,  directed  to  a  particular  place, 
may  countermand  the  direction  at  any  moment  of  the  transit,  and  demand  back  his  goods, 
at  least  on  payment  of  the  carriage :  unless,  perhaps,  when  the  unpacking  and  redelivering 
them  would  bio  productive  of  much  inconvenience. 

By  the  practice  of  the  S.  S.  Railway  Company  all  goods  delivered  at  a  certain  station  for 


1  If  a  bill  of  lading  is  signed  before  the 
goods  are  shipped,  and  afterwards,  before 
the  vessel  sails  on  the  voyage,  described 
in  the  bill,  goods  are  pat  on  board  as  and 
for  the  goods  named  in  the  bill  of  lading, 
such  biB  will  operate  on  such  goods  by 
way  of  estoppel,  as  against  the  shipper  and 
master.  Rowley  v.  Bigelow,  12  Pick.  307, 
(1832). 


Where  the  master  of  a  vessel,  upon 
receiving  property  on  board,  signs  and 
delivers  to  the  owner  a  regular  bill  of  lad- 
ing, he  cannot  afterwards  prejudice  such 
owner,  by  executing  another  bill  of  lading, 
acknowledging  the  property  to  have  been 
shipped  by  another  party.  Covill  v.  Hiilf 
4  Denio,  324,  (1847,)  Bronson,  C.  J. 
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'  London  are  carried  on  that  line  to  B.  and  thence  on  by  the  N.  W.  Railway  Company.  A. 
delivered  some  goods  to  the  company  at  that  station,  with  a  direction  to  be  put  on  board 
a  certain  ship  in  the  E.  I.  Docks,  London.  While  the  goods  were  in  transit,  the  plaintiff 
delivered  to  a  clerk  of  the  N.  W.  Railway  Company  in  London,  a  countermand  of  that 
address,  desiring  the  goods  to  be  sent  to  a  place  in  London,  [which  the  clerk  promised  to 
do.]     This  countermand  having  been  disobeyed,  and  the  goods  lost  in  consequence  :  — 

25feM,  that  it  was  properly  left  to  the  jury  to  say,  whether  under  the  circumstances  the  agent 
of  the  N.  W.  Railway  "Company  had  not  authority  from  the  S.  8.  Railway  Company  u> 
receive  the  countermand. 

Assumpsit.  The  declaration  alleged  that  the  plaintiffs,  on  the  23d 
of  September,  1852,  delivered  to  the  defendants  certain  goods  and 
chattels,  their  property,  to  be  safely  carried  and  conveyed  from  a  rail- 
way station  of  the  defendants,  called  "  The  Great  Bridge  Station," 
to  London ;  and  then  paid  the  defendants  a  certain  sum  of  money, 
their  hire  and  reward  in  that  behalf,  and  that  the  defendants  then 
promised  to  deliver  the  goods  according  to  Hie  directions  of  the  plain- 
tiffs ;  and  that  although  the  plaintiffs  afterwards  directed  the  defend- 
ants to  deliver  the  goods  at  a  certain  place  in  London,  called  "  The 
Bell  Wharf,  Ratcliffe,  London ; "  and  though  the  defendants,  by  the 
servants  of  the  "  London  and  North- Western  Railway  Company," 
their  lawful  agents  in  that  behalf,  promised  to  deliver  the  goods  ac- 
cording to  the  directions  of  the  plaintiffs,  yet  they  neglected  so  to  do, 
and,  contrary  to  the  directions  of  the  plaintiffs,  transmitted  the  same 
to  a  certain  place  called  a  Melbourne,"  in  the  colony  of  Australia ;  in 
consequence  whereof  the  plaintiffs  were  deprived  of  the  goods,  and 
were  unable,  from  the  loss  thereof,  to  proceed  on  their  voyage  as  emi- 
grants, which  they  had  intended  to  do  :  and  were  hindered  and  pre- 
vented from  earning  their  livelihood  in  the  way  of  their  business,  and 
were  kept  and  detained  in  London  without  employment,  &c 

Pleas-—  First,  that  the  goods  were  not  delivered  to  the  defendants 
to  be  carried  from  the  Great  Bridge  Station  to  London ;  secondly, 
that  the  defendants  did  not  promise  to  deliver  the  goods  according  to 
the  directions  of  the  plaintiffs ;  thirdly,  that  the  plaintiffs  did  not 
direct  the  defendants  to  deliver  the  goods  at  the  "Bell  Wharf;" 
fourthly,  that  the  defendants  did  not,  by  the  servants  of  the  London 
and  North- Western  Railway  Company,  promise  to  deliver  the  goods 
according  to  the  direction  of  the  plaintiffs ;  fifthly,  that  the  defend- 
ants did  not  neglect  so  to  do,  nor  did,  contrary  to  the  said  directions 
of  the  plaintiffs,  transmit  the  goods  to  Melbourne ;  sixthly,  that  the 
London  and  North- Western  Railway  Company  were  not  the  agents 
of  the  defendants. 

The  cause  came  on  for  trial,  before  Martin,  B.,  at  the  last  Middle- 
sex sittings,  in  Michaelmas  term,  when  it  appeared  that  the  plaintiffs, 
who  had  been  engineers  carrying  on  business  near  "  Great  Bridge," 
in  Staffordshire,  having  resolved  to  emigrate  to  Australia,  had  pur- 
chased a  variety  of  articles  necessary  for  the  undertaking ;  and  one 
of  them  had  come  up  to  London  to  take  his  passage  by  the  ship  Mel- 
bourne. Before  doing  so,  however,  he  delivered  the  goods  in  ques- 
tion, packed  and  labelled  "  Scotthorn  &  Co.,  to  the  East  India  Docks, 
passenger-ship  Melbourne,  Australia,"  to  his  brother-in-law  to  be  for- 
warded to  London.    The  goods  were  accordingly  sent  to  the  Great 
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Bridge  Station  of  the  South  Staffordshire  Railway,  and  1/.  paid  for 
their  conveyance  to  London.  By  the  practice  of  the  South  Stafford- 
shire Railway  all  goods  received  at  that  station  are  forwarded  as  far 
Birmingham  by  their  own  line,  and  for  the  rest  of  the  journey  by  the 
London  and  North- Western  Railway.  Before  the  goods  arrived  in 
London,  Scotthorn  having  found  that  no  berths  could  be  obtained  in 
the  Melbourne,  called  at  the  Euston  Station  and  left  with  a  clerk  in 
the  office  a  receipt  which  had  been  given  for  the  goods,  having  pre* 
viously  written  across  it  "  Send  the  boxes,  &c.,  to  Scotthorn  &  Co., 
engineers,  Bell  Wharf,  Ratcliffe  Highway,  London,  George  Scotthorn." 
The  clerk  promised  that  the  fresh  direction  should  be  obeyed,  and  on 
being  asked,  said  that  no  additional  charge  would  be  made.  The  goods 
were,  however,  taken  to  the  Melbourne,  carried  to  Australia,  and  lost 
to  the  plaintiffs.  On  these  facts,  it  was  contended,  by  the  defendants, 
that  there  was  no  evidence  to  support  the  contract  in  the  declaration, 
and  the  learned  judge  left  it  to  the  jury  to  say  whether  the  clerk  had 
authority  from  the  defendants  to  receive  the  countermand  given,  and 
directed  them,  if  they  thought  he  had,  to  find  for  the  plaintiffs,  at  the 
same  time  reserving  leave  to  the  defendants  to  move  to  enter  a  non- 
suit    The  jury  found  for  the  plaintiffs. 

Bramwell,  having  obtained  a  rule  nisi  accordingly, 

E.  James  and  Hawkins  showed  cause.  In  Muschamp  v.  The  Lan- 
caster, Sfc.  Railway  Company,  8  Mee.  &  W.  421,  it  was  held  that,  if  a 
railway  company  contracts  to  carry  goods  from  one  point  to  another 
for  hire,  they  are  answerable  for  any  loss  occurring  or  any  injury  sus- 
tained by  the  goods  during  their  transit,  even  though  it  may  happen 
on  a  line  belonging  to  another  company.  And  this  decision  has  been 
recognized  and  acted  on  in  the  subsequent  case  of  Watson  v.  The 
Ambergate,  Sfc.  Railway  Company,  15  Jurist,  448 ;  s.  c.  3  Eng.  Rep. 
497.  The  ground  upon  which  these  cases  proceed  is,  that  the  one 
company  are  the  agents  of  the  other.  Here  the  London  and  North- 
western Railway  Company  must  be  regarded  as  the  agents  of  the 
defendants,  and  authorized  to  receive  the  countermand  given  at  the 
Euston  Station,  and  a  loss  having  resulted  from  a  non-compliance 
with  that  countermand,  the  defendants  are  bonnd  to  make  it  good. 

Cray,  in  support  of  the  rule.  The  correctness  of  the  legal  principle 
enunciated  in  the  cases  cited  cannot  be  impugned ;  but  they  bear  no 
resemblance  to  the  present.  The  question  here  is,  not  whether  the 
defendants  are  liable  for  any  injury  sustained  by  the  goods  in  conse- 
quence of  the  negligence  of  the  servants  of  the  London  and  North- 
Western  Railway  Company  while  conveying  them  to  their  destina- 
tion, but,  whether  they  can  be  bound  by  a  new  agreement  made  by 
the  clerk  of  the  latter  company.  The  original  undertaking  of  the 
South  Staffordshire  Railway  Company  was  to  carry  the  goods  to  the 
Melbourne  in  the  East  India  Docks ;  but  that  disclosed  in  the  decla- 
ration is  to  deliver  them  at  the  Qell  Wharf,  Ratcliffe.  This,  therefore, 
is  not  a  simple  countermand,  but  a  fresh  contract,  to  which  the  de» 
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fendants  were  not  parties,  and  which  they  were  not  bound  to  perform. 
Besides,  conceding  that  it  was  merely  a  countermand,  still  the  clerk  at 
the  Euston  Station  had  no  right  to  receive  such  a  countermand. 

Alderbon,  B.  I  am  of  opinion  that  this  rule  should  be  discharged. 
There  can  be  no  doubt  that  the  defendants  made  a  contract  to  cany 
the  goods  in  question  the  whole  way  to  London,  for  certain  reward 
to  be  paid  for  the  entire  journey.  It  is  equally  certain  that  they 
would  have  been  liable  for  any  loss  occasioned  by  the  persons  engaged 
in  carrying  the  goods  during  the  whole  journey.  But  the  whole 
question  is,  what  was  the  contract  between  the  parties  ?  and  that  act- 
ually amounts  to  a  question  of  fact  Now,  there  is  abundant  evi- 
dence to  show  that  the  contract  was,  as  stated  in  the  declaration,  to 
carry  according  to  the  directions  of  the  plaintiffs.  It  is  very  true  that 
originally,  when  the  defendants  were  put  in  possession  of  the  goods, 
the  orders  were,  to  take  them  to  the  East  India  Docks ;  but  before  % 
their  arrival  in  London,  the  plaintiffs  having  changed  their  intentions, 
communicated  that  change  to  the  agent  of  the  defendants  in  London, 
who  had  authority  to  deliver  the  goods.  The  altered  directions  were, 
"  Do  not  send  the  things  to  the  place  marked  on  the  outside  of  the 
packages,  but  transmit  them  elsewhere."  The  question  is,  not  whe- 
ther the  clerk  had  power  to  make  a  new  contract  on  behalf-  of  the 
defendants ;  it  is  enough  that  he  was  told  not  to  send  them  according 
to  the  written  directions.  By  some  neglect  the  instructions  were  not 
obeyed ;  the  articles  are  sent  to  Australia  and  lost  Then,  have  the 
defendants  performed  their  contract?  I  think  that  there  was  ample 
evidence  to  go  to  the  jury  to  show  that  they  have  not,  and  that  the 
verdict  is  therefore  right. 

Platt,  B.  I  entirely  concur.  The  power  to  receive  the  counter* 
mand  was  part  of  the  original  contract  itself.  The  declaration  states 
that  the  defendants  received  the  goods  to  be  delivered  according  to 
the  plaintiffs'  directions ;  that  means  that  they  were  to  have  some 
control  over  them,  and  might  stop  them  in  any  part  of  their  transit  If 
that  be  so,  although  the  original  direction  was  to  take  them  to  the 
East  India  Docks,  yet,  when  that  order  was  countermanded,  the  de- 
fendants had  no  right  to  take  them  there.  If  a  carrier  undertakes  to 
carry  goods  from  A  to  B,  he  does  so  subject  to  a  right  in  the  owner 
to  countermand  the  direction  at  any  point  of  the  journey,  and  though 
he  may  be  bound  to  pay  the  carrier  for  his  trouble,  yet  the  latter  has 
no  right  to  carry  them  further  against  the  will  of  the  owner  of  the 
goods.  I  think  that  the  clerk  at  the  Euston  Station  was  bound  to  do 
all  that  the  defendants  were  bound  to  perform.  He  was  their  agent 
to  receive  the  countermand  ;  and  I  think  my  brother  Martin  perfectly 
correct  in  directing  the  jury  as  he  did. 

* 
Martin,  B.     I  am  quite  of  the  same  opinion.     The  whole  transac-  „ 
tion  is  clear.     A  parcel  of  goods  is  taken  to  the  defendants'  station, 
with  an  order  that  they  shall  be  placed  on  board  a  ship  lying  in  the 
East  India  Docks.    Now,  it  is  said  that  this  is  a  contract    It  is  no 
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contract  in  one  sense,  it  is  merely  the  case  of  a  person  taking  goods 
to  be  disposed  of  according  to  the  directions  of  another ;  and  will  it 
be  contended  that  if,  an  hour  after  they  had  been  sent  to  the  station, 
the  owner  had  returned  and  said,  "  Return  me  my  goods,"  the  com* 
pany  would  have  been  entitled  to  have  answered,  "  No,  they  shall  go 
on  board  the  ship  Melbourne  ? "  Certainly  not  A  carrier  is  em- 
ployed as  bailee  of  another's  goods  to  obey  his  directions  respecting 
them ;  and  I  have  no  hesitation  in  saying  that,  generally,  at  any  pe- 
riod of  the  transit  he  may  have  them  back.  It  may,  indeed,  be  differ- 
ent when  the  subsequent  direction  to  the  bailee  is  unreasonable.  I 
can  conceive  a  case  where  goods  having  been  put  into  a  place  from 
which  they  could  not  be  removed  without  the  greatest  inconvenience, 
the  carrier  would  be  entitled  to  refuse  to  deliver  them  up  before  the 
end  of  the  journey.  But  I  think,  that  if  a  traveller  by  a  railway  is 
dissatisfied  with  his  mode  of  travelling,  he  may  at  any  point  stop  and 
require  that  his  luggage  should  be  delivered  up  to  him ;  yet,  if  the 
argument  for  the  defendants  be  correct,  the  company  woulcl  be  justi- 
fied in  saying,  "  No,  we  will  take  it  on  to  the  end."  But  then  it  is 
urged  that  the  South  Staffordshire  Railway  Company  were  the  car- 
riers only  for  a  short  distance ;  but  this  I  consider  to  be  quite  imma- 
terial. If  they  choose  to  employ  the  London  and  North- Western 
Railway  Company,  they  make  them  their  agents  to  carry,  and  conse- 
quently to  receive  the  countermand.  I  do  not  assert  that  the  clerk  at 
the  Euston  Station  would  be  authorized  to  make  an  entirely  new 
contract  to  take  the  parcel  to  an  entirely  different  place,  but  he  had 
power  to  receive  the  countermand ;  and  a  loss  having  ensued  from 
an  omission  to  comply  with  that  countermand,  the  defendants  are 
bound  to  make  that  loss  good. 

Rule  discharged.1 


*  The  following  case  at  Nisi  Prius,  before 
Jervis,  C.  J.,  illustrates  the  authority  of 
the  station  clerk  of  a  railroad  company  to 
bind  them,  which  was  one  point  raised  in 
the  case  in  the  text,  and  it  is  also  an  im- 
portant case  on  the  subject  of  damages  for 
breach  of  a  contract  to  carry  goods  to 
market 


Wilson  v.  The  Yobs,  Newcastle  and 
Bkbwick  Raxxwat  Company. 

June  28, 1851. 

UabUiiy  of  Railway  Companies  as  Com- 
molt  Comets* 

A  railway  company  professing  to  carry  goods 
from  B.  to  Y.  within  a  specified  time  is  lia- 
ble, on  a  promise  made  by  the  station 

47* 


clerk  that  the  goods  shall  be  forwarded  to 
a  place  beyond  Y.,  (on  the  line  of  another 
railway,)  before  a  particular  hourj  and 
this,  it  would  seem,  notwithstanding  a 
general  notice  has  been  published  that  the 
company  would  not  be  responsible  for 
forwarding  goods  beyond  Y. 

The  owner  of  perishable  goods,  sent  by  the 
railway  under  such  circumstances,  is  en* 
titled  to  recover,  as  damages,  the  amount 
of  profits  which  the  goods  might  tie  ex- 
pected to  have  realized  if  they  had  arrived 
in  proper  time. 

Byles,  Sergt  and  Putting  were  for  the 
plaintiff. 

Knotdes,  Q.  C,  and  Addison,  for  the 
defendants. 

This  was  an  action  of  assumpsit ;  the  first 
count  of  the  declaration  alleging  the  deli- 
vering to  the  defendants  as  common-car- 
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rien?  on  the  9th  August,  1850,  of  20,000  Arrive  at 

fresh  herrings,  &c,  to  be  by  the  defendants        York 6     0 

taken  care  of  and  safely  and  securely  car- 
ried and  conveyed  by  them  as  such  car-        Fish  for  stations  south  of  Newcastle  to 
riers  from  Hartlepool,  in  the  county  of    York,  and  for  Leeds,  Halifax,  Huddexs- 
Durham,  upon  the  same  day  on  which  they    jield,  Bradford,  and  Manchester,  when  in 
were  so  delivered  by  the  plaintiff  to  the    less  quantities  than  a  truck,  cannot  be  for* 
defendants,  as  aforesaid,  to  London,  and    warded  by  the  above,  but  most  be  sent  by 
there  delivered  safely  and  securely  by  the    the  train  leaving  Berwick  at  5. SO.pjn.  or  by 
defendants  to  the  use  of  the  plaintiff  before    the  night  mail  train,  and  no  other  fish  from 
the  hour  of  five  o'clock  in  the  morning  of    the  commencement  of  this  train  will  be  ta- 
the  day  next  after  such  delivery  to  the  de-    ken  forward  from  Newcastle  by  .passenger 
fendants,  as  aforesaid,  for  certain  reward,    trains.    Fish  intended  for  this  train  most 
&c.  It  then  alleged  a  promise  by  the  defend-    be  at  the  stations  one  hour  before  die  time 
ants  to  the  effect  aforesaid,  and  a  breach,    fixed  for  its  departure,  so  as  to  allow  of  the 
There  were  five  other  counts,  in  the  same    fish  being  properly  loaded  and  booked, 
form,  respecting  the  carriage  of  other  quan-    otherwise  the  company  will  not  be  repons- 
tities  of  fresh  herrings  on  subsequent  days ;    ible  for  its  being  forwarded.    By  order, 
and  the  declaration  concluded  with  an  al-  Wm.  Douglas. 

legation  of  special  damage  by  the  loss  of        Newcastle,  July  17, 1850." 
profits  to  the  amount  of  100/.  which  the 

plaintiff  would  have  derived  from  the  sale        By  the  evidence  of  the  plaintiffs'  witaes- 
of  the  said  several  goods,  if  they  had  duly    ses,  it  appeared  that  Mr.  Learman,  the  de- 
arrived  in  London  and  been  delivered  to    fendants  station  clerk  at  Hartlepool,  had, 
the  plaintiff  according  to  the  said  several    in  a  conversation  with  the  plaintiff  in  July, 
promises  and  undertakings  of  the  defend-    1 850,stated  that  the  company  had  made  bet- 
ants,  ter  arrangements  that  season  for  the  fresh 
Plea.    General  issue.  herring  tonic  than  had  been  made  in  the 
It  appeared  that  in  the  month  of  July,    previous  season,  and  were  going  to  work  a 
1850,  the  defendants,  who  are  proprietors    special  train  in  order  to  get  the  fish  to 
of  the  railway  from  Berwick  to  Newcastle    London  in  time  for  the  morning's  market ; 
and  York,  and  lessees  of  the  branch  line    and  tha    all  fish  delivered  at  the  station 
from  Hartlepool  to  Ferry-hill,  issued  the    during  the  season  before  twelve  o'clock  in 
following  printed  notice,  which  was  pasted    the  day  would  be  delivered  by  the  coin- 
up  at  all  their  stations: —                              pany  at  the  Euston-square  station  before 

five  o'clock  in  the  morning ;  and  an  addi- 

"  York,  Newcastle,  and  Berwick      tional  charge  would  be  made  for  fish  sent 

Bail  wat.  by  that  train.    The  plaintiff,  who  was  an 

extensive  dealer  in  fresh  herrings,  accord- 
Notice.  ingty  brought  on  the  coast,  packed,  and 

sent  to  the  Hartlepool  station,  on  the  9th 
fresh  herring  traffic.  of  Augjust,  and  on  the  other  days  men- 

tioned in  the  declaration,  large  quantities 
In  order  to  secure  the  proper  working  of  fresh  herrings,  addressed  to  "  Allan 
of  this,  a  special  engine  will  leave  the  Ber-  Hughes,  Bilfojgsgate-market,"  the  packa- 
wick  station  at  10. 50.  a.  m.  on  Monday  the  ges  always  arriving  at  the  station  one  hour 
29th  of  July,  calling  at  the  intermediate  before  the  train  started,  and  being  placed 
stations,  as  under :  —  on  the  trucks  in  the  presence  of  himself  or 

h.  m.        his  servants,  and  toe  trucks  marked  in 

Tweedmouth 10  55        chalk,  with  the  words  "  Hughes,  London," 

Beal 11  10        and  the  additional  charge  being  always 

Belford 11  26        paid  in  London.    On  one  occasion,  when 

Chat  Hill 11  40        the  plaintiff  complained  at  Hartlepool  of 

<Christon  Bank 11  45        the  train  being  delayed  beyond  its  time, 

Longhoughton 12    2        and  stated  that  he  should  make  the  com- 

Lesbury 12    7        pany  pay  if  he  lost  the  market,  the  station 

Acklington  12  29        clerk,  Learman,  remarked  "  that  the  fish 

Longhurst 12  49        would  be  in  London  time  enough,  and  not 

Newcastle 2    0        to  trouble  himself  about  other  people's 

Brockley  "Wins 2  20        business."  It  was  proved  that  Billingsgate- 
Ferry  Hill 8  20        market  opens  at  5  o'clock  A.  M.  and  fish 

Darlington    3  55       must  be  there  soon  after  or  it  would  not 
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Ellis  v.  Lafone,  and  another.1 

February  7, 1853. 

Ship  and  Shipping — Insurance  on  Freight  Advanced — Insurable 
Interest  —  Substitution  of  New  for  Old  Charter-Party  —  Policy  — 
Description  of  Voyage. 

By  a  charter-party,  effected  at  Monte  Video,  on  the  10th  of  February,  1847,  the  vessel  wai 
to  proceed  to  the  F.  Islands  and  thence  to  S.  C,  and  there  to  take  in  a  cargo,  and  to  dis- 
charge it  at  a  port  in  Europe,  freight  to  be  paid  at  250/.  a  month,  one  month's  pay  to  be 
paid  when  the  vessel  sailed  from  the  F.  Islands,  the  balance  at  the  port  of  discharge.  The 
vessel  sailed  from  Monte  Video  to  the  F.  Islands  with  a  cargo,  which  she  there  safely 
delivered  about  two  months  afterwards.  While  there  the  plaintiffs  paid  250/.  for  the  one 
month's  pay.  The  vessel  then  went  to  S.  C,  took  in  a  great  portion  of  a  cargo,  and 
returned  to  Monte  Video,  where  she  completed  her  cargo.  There,  also,  in  October,  1847, 
the  plaintiffs  and  the  captain  entered  into  a  new  charter-party  with  respect  to  the  vessel 
by  which  instrument  the  vessel  was  to  proceed  to  Havre  direct  with  the  cargo  on  board, 
the  freight  to  be  paid  at  the  rate  of  250*.  per  month,  the  time  to  commence  from  the  26th 


m  fetch  a  profit  The  plaintiffs'  fish,  how-  The  defendant's  counsel  contended  that 
1  ever,  was  always  detained  on  the  road  this  notice  precluded  the  plaintiff  from  re- 
several  hours  beyond  the  hours  specified,  covering,  and  that  Learman  had  no  autho- 
and  lost  the  market  in  consequence,  the  rity  to  make  the  promise  deposed  to  by  the 
fish  sometimes  arriving  at  12,  sometimes  at  plaintiff's  witnesses,  even  if  the  jury  be- 
10  o'clock  in  the  morning,  and  on  one  oc-  lieved  that  such  a  promise  had  been  acta- 
casion,  being  detained  all  day,  it  was  ally  made  by  him. 
spoiled. 

On  the  part  of  the  defendants,  Lear-  The  plaintiff's  counsel  on    the   other 

man,  the  station-clerk,  was  called,  who  de-  hand  cited  Muschamp  v.  Lancaster  and 

Died  the  several  conversations  deposed  to  Preston  Junction  Railway  Company,  8  M. 

by  the  plaintiff's  witnesses,  and  stated  that  &  W.  421 ;  PicJcford  v.  Grand  Junction 

the  following  notice  had  been  published  Railway  Company,  12  M.  &  W.  766;  and 

and  communicated  to  the  plaintiff  previous  Watson  v.  Ambergate  Railway  Company, 

to  any  fish  being  sent  by  nim :  —  15  Jur.  448 ;  8.  c.  3  Eng.  Rep.  497,  as 

disposing  of  all  the  objections. 
"  York,  Newcastle,  and  Berwick 

Railway.  Jervis,  C.  J.,  said  that  the  station-clerk 

Notice  ^*^  clearly  authority  to  make  the  promise 

alleged  in  the  declaration,  and  if  the  jury 

This  company  give  public  notice  that  believed  he  did  make  such  a  promise,  the 

they  will  not  be  responsible  for  fish  being  second  notice  of  the  defendants  would  not 

forwarded  by  any  train  unless  the  same  preclude  the  plaintiff  from  recovering ;  the 

i                 be  duly  directed  and  loaded  one  hour  be-  plaintiff  was  entitled  to  recover  whatever 

i                fore  the  starting  of  the  train  by  which  it  is  damage  he  had  sustained  by  the  loss  of  the 

intended  to  be  sent ;  and  that  they  will  profits  of  an  early  sale   at  Billingsgate- 

not  undertake  to  forward  fish  to  places  be-  market 
yond  York  by  the  train  carrying  it  to  that 

t                 place,  but  every  exertion  will  be  made  to  Verdict  for  the  plaintiff;  damages, 

I                forward  it  as  early  as  possible.  70/.  19s.  lOd. 
i                               £.  Learman,  Station-clerk. 
i                    Hartlepool,  July  23, 1850." 

>t  1  22  Law  J.  Kep.  (n.  s.)  Exch.  124 ;  17  Jur.  218.  Before  Coleridge,  J.,  Maule, 

i  J.,  WlGHTMAN,  J.,  EfiLB,  J.,  WlLLIAMB,  J,,  and  TaLFOURD,  J. 
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of  March  then  last,  and  to  be  paid  at  the  port  of  discharge,  after  deducting  2501,  which  it 
stated  the  baptain  had  already  received  on  account  of  that  charter-party.  By  the  direction 
of  the  plaintiffs,  his  agent  effected  a  policy  of  insurance,  lost  or  not  lost,  from  Monte 
Video  to  Havre,  on  450/.  freight  advanced.  The  vessel  was  totally  lost  with  her  cargo  on 
die  voyage  from  Monte  Video  to  Havre : — 

Edd,  that  the  second  charter-party  annulled  the  first,  and  that  the  parties  were  entitled  la 
treat  the  250/.  as  paid  under  the  second  charter-party. 

Held,  also,  that  the  plaintiffs  were  entitled  to  recover  on  the  policy  the  850/.  as  freight 
advanced,  since  that  amount  was  not  a  separate  sum  paid  in  respect  of  the  voyage  to  the 
F.  Islands,  but  was  part  of  an  entire  sum  payable  for  the  whole  voyage,  and,  therefore, 
remained  at  risk  until  the  vessel  arrived  at  the  port  of  discharge. 

Held,  further,  that  the  voyage  was  properly  described  in  the  policy. 

A  writ  of  error  was  brought  in  this  case  by  the  defendant  below 
against  the  ruling  of  Pollock,  C.  B.,  in  favor  of  the  plaintiffs. 

The  action  was  assumpsit  The  first  count  was  on  a  policy  of 
assurance,  in  respect  of  a  vessel  called  the  Napoleon,  lost  or  not  lost, 
at  and  from  Monte  Video  to  Havre,  on  450/.,  being  freight  advanced 
The  declaration  alleged  that  the  plaintiffs  shipped  goods  on  board  the 
vessel,  to  be  carried  from  Monte  Video  to  Havre,  on  freight ;  and  that 
they  advanced  and  paid  to  the  master  of  the  ship  450L  for  freight  for 
carrying  the  said  goods  on  the  voyage  from  Monte  Video  to  Havre ; 
that  the  plaintiffs  were  interested  in  the  goods  and  freight ;  that  the 
ship  was  afterwards  totally  lost  on  the  voyage  between  Monte  Video 
to  Havre,  whereby  the  plaintiffs  lost  the  benefit  of  the  freight  ad- 
vanced. 

To  the  first  count  the  defendant  pleaded,  among  other  pleas,  non* 
assumpsit,  and  "  that  the  plaintiffs  did  not  advance  or  pay  the  said 
sum  of  450/.,  or  any  part  thereof,  for  freight  for  the  carrying  or  con- 
veying of  the  said  goods  or  any  of  them  or  any  part  thereof  on  board 
the  said  ship  or  vessel  on  the  said  voyage  from  Monte  Video  to 
Havre  aforesaid,'9  in  manner  and  form  as  alleged ;  and  that  the  plain- 
tiffs "  were  not  interested  in  the  premises  insured ; "  and  that  the  said 
freight  was  not  lost  to  the  plaintiffs. 

The  case  was  tried,  before  Pollock,  C.  B.,  at  Guildhall,  on  the  15th 
of  December,  1849,  and  the  following  facts  were  proved,  on  behalf  of 
the  plaintiffs. 

The  Napoleon  had  been  chartered,  by  the  plaintiffs,  at  Monte  Video, 
on  the  10th  of  February,  1847,  under  a  charter-party  which  had  been 
executed  by  Lars  Backer,  the  captain,  and  Lafone,  one  of  the  plain- 
tiffs below.    The  following  are  the  material  provisions :  — 

"Monte  Video,  Feb.  10, 1847. 

"  This  charter-party  witnesseth  that  it  is  this  day  mutually  agreed, 
between  Lars  Backer,  master  of  the  Norwegian  bark,  JE.  1,  at  Lloyds, 
Napoleon,  of  Christiania,  of  the  measurement  of  334  tons  per  register, 
or  thereabouts,  now  at  anchor  in  this  port,  and  Samuel  F.  Lafone, 
Esq.,  merchant  and  charterer,  that  the  said  vessel,  being  tight,  strong, 
and  every  way  fitted,  equipped,  provisioned,  watered,  and  found  in 
every  requisite  for  the  voyage,  shall  proceed,  in  conformity  with  the  or- 
ders to  be  given  to  the  master  by  the  charterer  or  his  agent,  to  port  or 
ports  in  the  Falkland  Islands,  and  thence  to  the  port  of  Santa  Cruz, 
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in  Patagonia,  and  there  load  a  full  and  complete  cargo  of  dried  guano 
or  other  merchandise,  which  the  above  charterer  hereby  engages  to 
furnish  to  the  said  vessel,  such  cargo  to  be  laden  and  unladen  as  the 
charterer  may  direct,  in  this  port  and  at  the  Falkland  Islands,  not 
exceeding  what  she  can  reasouably  stow  and  carry  (over  and  abovey 
her  cabin  and  necessary  and  customary  room  for  the  crew,  sails, 
cables,  and  provisions,)  and  being  so  laden  shall  sail  for  Falmouth  for 
orders,  if  so  required,  and  in  conformity  shall  proceed  to  discharge  at 
a  port  in  Europe  or  so  near  thereunto  as  she  may  safely  get,  and  de- 
liver the  same  in  conformity  with  bills  of  lading.  Freight  to  be  paid 
at  the  following  rate :  250/.  sterling  money  per  month,  free  of  port 
charges,  pilotages,  stevedore's  expenses,  if  required,  and  commissions 
after  the  vessel  leaves  this  port,  which  are  in  full  for  account  of  the 
charterer,  excepting  those,  at  the  final  port  of  discharge,  which  are  for 
account  of  the  vessel.  The  time  is  to  begin  when  the  vessel  sails 
from  this  port  after  receiving  her  orders  or  when  she  is  ready  for  sea 
if  detained  by  the  charterer ;  and  is  to  end  when  the  vessel  is  paid  off 
in  Europe,  the  charterer's  cargo  being  entirely  discharged,  &c.  The 
freight  to  be  paid  in  the  following  manner,  namely,  one  month's  pay, 
say  250/.  sterling,  when  the  vessel  sails  from  the  Falkland  Islands, 
and  the  balance  as  may  be  due  on  the  delivery  of  the  cargo,  in  the 
usual  and  customary  way,  at  the  port  of  discharge,  &c." 

The  vessel  sailed  from  Monte  Video  in  April,  1847,  and  arrived  in 
June  following  at  the  Falkland  Islands,  carrying  a  cargo  which  was 
there  safely  delivered.  While  there  the  plaintiffs'  agents  gave  the 
captain  a  bill  of  exchange  for  250/.  for  the  one  month's  pay  agreed 
on  by  the  charter-party.  This  was  duly  paid  at  maturity.  After 
discharging  at  the  Falkland  Islands  the  Napoleon  proceeded  to  Santa 
Cruz  and  loaded  400  tons  of  guano,  with  which  she  returned  to  Monte 
Video,  arriving  there  on  the  23d  of  September.  She  there  completed 
her  cargo  by  taking  in  5,000  hides  for  the  plaintiffs.  While  this  was 
being  done,  Lafone  wrote  to  his  agent  in  London  to  effect  a  policy 
on  the  freight  advanced.  In  pursuance  of  which  direction  the  plain- 
tiffs' London  agent,  on  the  6th  of  December,  effected  a  policy  of 
insurance,  lost  or  not  lost,  from  Monte  Video  to  Havre,  on  450/. 
freight  advanced  to  Captain  Backer. 

On  the  14th  of  October,  1847,  the  captain  and  Lafone,  at  Monte 
Video,  while  the  vessel  was  there,  after  her  return  from  Santa  Cruz, 
entered  into  another  charter-party  containing  the  following  terms:  — 
"  This  charter-party  witnesseth  that  it  is  thus  mutually  agreed,"  &c, 
"  that  the  said  vessel  being  tight,  strong,"  &c.,  "  shall  proceed  with 
the  cargo  now  on  board«of  the  said  vessel  to  the  port  of  Havre  de 
Grace  direct,  or  as  near  thereunto  as  she  may  safely  get,  and  deliver 
the  same  in  conformity  with  bills  of  lading.  Freight  to  be  paid  at 
the  following  rate :  250/.  sterling  money  per  month,  free  of  all  port 
charges,  pilotages,  stevedore's  dues,  expenses,  and  commissions* 
including  those  incurred  at  the  port  of  discbarge ;  the  time  to  com* 
mence  from  the  26th  of  March  last  past  a;nd  to  end  on  the  day  of  the 
vessel's  being  discharged  in  the  port  of  Havre  de  Grace,"  &c  "  The 
freight  to  be  paid  on  right  delivery  of  the  cargo  at  the  port  of  dis- 
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charge,  that  is  to  say,  such  amount  as  may  then  have  become  doe 
after  the  deduction  of  250J.  sterling  which  the  captain  has  already 
received  on  account  of  this  charter,"  &c.     The  original  charter-party 
had  not  been  cancelled  or  annulled.     On  the  15th  of  October  Lafone 
paid  the  captain  50/.  more  on  account  of  freight  advanced.     No  other 
sums  than  those  of  250/.  and  50/.  were  paid  by  the  plaintiffs  on  ac- 
count of  freight     The  vessel  sailed  from  Monte  Video  for  Havre   on 
the  19th  of  October,  and  was  totally  lost  with  her  cargo  at  sea  on  the 
26th  of  October.     The  plaintiffs'  agents  who  effected  the  policy  did 
not  communicate  to  the  underwriter  (the  defendant)  that  the  vessel 
bad  been  at  Patagonia.     The  learned  judge  told  the  jury  that  if  they 
believed  the  evidence,  then  they  ought  according  to  law  to  find  that 
the  said  several  sums  of  250/.  and  50/.  were  payments  by  the   plain- 
tiffs for  freight  for  the  carrying  and  conveying  of  goods  on  board  the 
vessel  on  a  voyage  from  Monte  Video  to  Havre  within  the  meaning 
of  the  policy,  and  that  the  plaintiffs  were  entitled  by  law  to  recover 
from  the  defendant  in  respect  of  the  loss  of  the  said  sums  respectively 
as  freight  advanced.     To  this  ruling  the  defendant  excepted.     The 
jury  found  a  verdict  for  the  plaintiffs. 

X  Wilde,  for  the  plaintiff  in  error,  the  defendant  below.    The  direc- 
tion is  wrong  in  respect  of  the  sum  of  250/.     The  plaintiffs  were  not 
entitled  to  recover  in  respect  of  the  250/.  as  freight  advanced.     First, 
because  under  the  charter-party  which  formed  the  agreement  between 
the  plaintiffs  and  the  defendant,  the  former  from  the  time  of  effecting 
the  policy  down  to  the  loss  of  the  vessel  had  no  advanced  freight  at 
risk  which  could  form  the  subject  of  an  insurance.   Secondly,  because, 
if  the  plaintiffs  had  any  insurable  interest,  it  is  not  properly  described 
in  the  policy,  and  the  misdescription  had  the  effect  of  misleading 
the  underwriter,  and  thereby  rendered  the  policy  void.     As  to  the 
first  point,  the  policy  professes  to  be  a  policy  on  freight  advanced. 
Freight  in  this  case  means  the  hire  of  the  vessel.     The  vessel  was 
hired  at  250/.  a  month.     By  the  original  charter-party  the  sum  of  250L 
was  to  be  paid  when  the  vessel  sailed  from  the  Falkland  Islands,  and 
it  was  there  paid.     The  vessel,  having  sailed  thither  with  a  cargo, 
and  delivered  her  cargo  there  safely,  had  earned  her  first  month's  pay, 
and  it  cannot  be  said  that  when  the  payment  is  made  for  this  safe 
and  successful  voyage  to  the  Falkland  Isles,  that  the  money  so  paid 
remains  any  longer  at  risk. 

[Cresswell,  J.  The  money  is  no  longer  at  risk,  as  to  the  party 
who  receives  it ;  but  if  the  party  who  pays  it  for  the  carriage  of  his 
goods  is  to  receive  the  benefit  by  selling  the  goods  when  the  ship 
arrives  in  Europe,  it  remains  at  risk  as  to  him  until  the  ship  arrives 
in  Europe.] 

The  use  and  benefit  of  the  vessel  for  the  first  month  was  in  no  way 
connected  with  her  employment  in  carrying  another  and  different 
cargo  from  Monte  Video  to  Havre.  The  adventure  of  the  vessel  in 
carrying  a  cargo  to  the  Falkland  Isles  terminated  when  she  arrived 
and  discharged  her  cargo  there.  The  subsequent  loss  of  the  ship  on 
the  voyage  from  Monte  Video  to  Havre  cannot  affect  the  benefit 
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derived  from  the  previous  voyage  to  the  Falkland  Isles.  There  are, 
in  fact,  two  voyages.  Whether  the  first  or  second  charter-party  be 
considered,  these  observations  apply  ;  for  the  money  paid  under  an 
existing  agreement  cannot  afterwards  be  treated  as  money  paid  under 
a  second  agreement  as  regards  the  interests  of  third  parties.  The 
250/.  paid  under*  the  first  charter-party  cannot,  as  far  as  the  under- 
writers are  concerned,  be  raid  to  have  been  paid  under  the  second 
charter-party.  Secondly,  tne  plaintiffs'  interest,  if  any,  is  misdescribed 
in  the  policy  so  as  to  mislead  the  underwriters.  From  the  terms  of 
the  policy  the  underwriter  would  suppose  that  Monte  Video  was  the 
port  of  loading.  From  a  knowledge  of  the  port  of  loading,  an  under- 
writer could  have  a  general  idea  of  the  nature  of  the  cargo,  as  he 
would  know  what  sort  of  cargo  is  usually  shipped  from  each  port.  It 
is  material  that  the  assurer  should  know  what  kind  of  goods  are  to  be 
loaded.  Hodgson  v.  Richardson,  1  W.  Black.  463,  and  Marshall  on 
Insurance,  322.  The  voyage  ought  to  have  been  described  in  the 
policy  as  a  voyage  at  and  from  Santa  jCruz  by  Monte  Video  to 
Europe. 

[Maule,  J.  The  plaintiff  only  wanted  to  be  insured  for  part  of  the 
voyage.] 

The  policy  ought  to  have  stated  that  the  goods  began  to  be  loaded 
at  Santa  Cruz,  and  that  the  insurance  was  for  the  cargo  carried  from 
Monte  Video  to  Havre.  If  any  material  matter  is  not  communicated, 
it  is  a  misdescription.  The  policy  is  for  freight  advanced  for  the  car- 
riage of  goods  which,  from  the  terms  of  the  policy,  the  underwriter 
would  presume  to  be  loaded  at  one  port,  when,  in  fact,  they  were 
loaded  at  another. 

Watson,  for  the  defendants  in  error,  the  plaintiffs  below.  The 
plaintiffs  had  a  clear  insurable  interest  which  was  properly  described 
in  the  policy.  The  freight  was  to  be  one  entire  sum  for  the  whole 
voyage,  at  the  rate  of  250/.  a  month.  Generally,  freight  is  not  paya- 
ble until  it  is  earned  and  the  voyage  ended ;  but  by  express  contract 
the  first  250/.  was,  in  this  case,  to  be  paid  before  the  end  of  the  voy- 
age. Nothing  is  said  in  the  charter-party  about  carrying  a  cargo  to 
the  Falkland  Isles,  or  that  the  first  250/.  was  to  be  paid  for  taking  a 
cargo  to  those  islands.  It  is  simply  a  portion  of  the  whole  sum  for 
the  voyage  to  terminate  at  Havre,  to  be  paid  in  advance.  The  fal- 
lacy of  the  argument  on  the  other  side  is  in  not  distinguishing  be- 
tween the  voyage  insured  and  the  voyage  of  the  ship.  It  does  not 
at  all  follow  that  they  are  the  same.  Arnould  on  Insurance,  334. 
The  case  of  Hodgson  v.  Richardson,  turned  on  the  question  of  con- 
cealment, which  does  not  arise  here.  It  was  perfectly  competent  to 
the  parties  to  annul  the  old  charter-party,  and  enter  into  a  new  one. 
There  is  nothing  illegal  in  contracting  for  freight  counting  from  a 
day  past     It  is  merely  a  mode  of  calculating  the  amount  to  be  paid. 

The  parties  might  agree  to  treat  the  payment  of  the  250/.  as  money 
paid  under  the  second  contract;  it  did  not  injure  the  underwriters. 
It  is  like  the  case  of  a  tenant  taking  a  lease  and  paying  a  premium 
for  it,  and  afterwards  surrendering  it  to  his  landlord  and  receiving  a 
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new  lease  from  him  on  an  agreement  that  the  payment  of  the  pre- 
mium was  to  be  applied  to  the  new  lease.  Here  the  sum  paid  could 
not  have  been  recovered  back.  Anonymous,  2  Shower,  283  ;  I>e  SiL 
vote  v.  Kendall,  4  M.  &  S.  37 ;  Saunders  v.  Drew,  3  B.  &  Ad.  445 ; 
Flint  v.  Flemyng,  1  Ibid.  45.  Secondly,  the  plaintiffs'  interest  is  pro- 
perly described.  It  never  has  been  held  necessary  to  give  an  account 
in  the  policy,  of  the  voyage  of  the  vessel.  # 

•  Coleridge,  J.  In  this  case  we  are  all  of  opinion  that  the  ruling 
of  Pollock,  C.  B.,  as  it  appears  on  the  bill  of  exceptions,  was  correct, 
and  that  on  a  very  short  ground.  There  had  been  a  part  payment 
of  2502.  under  the  original  charter-party.     It  has  been  contended  that  < 

that  was  an  entire  payment  of  money  earned  and  for  the   services  \ 

rendered  previous  to  the  time  of  payment,  and  that  the  whole  trans* 
action  to  which  that  payment  referred  had  been  completed.     We  are 
of  opinion  that  that  was  not  so.     The  250/.  was  not  a  separate  sain 
that  was  due  on  the  arrival  of  the  vessel  at  the  Falkland  Isles ;  it  was 
only  a  portion  of  the  whole  sum  contracted  to  be  paid  for  freight,  and 
therefore  still  remained  at  risk  until  the  arrival  of  the  vessel  in  Europe. 
That  was  the  state  of  things  while  the  old  charter-party  remained; 
and  as  no  interest  or  rights  of  third  parties  had  intervened,  it  was 
perfectly  competent  for  the  parties  to  that  instrument  to  do  away 
with  it,  and  to  enter  into  a  new  charter-party ;  and  we  are  of  opinion 
that,  by  the  substitution  of  the  new  charter-party,  they  annulled  the 
first     By  the  second  contract  they  agreed  that  the  250/.  was  to  be 
considered  as  part  of  the  entire  sum  that  was  to  be  paid  nnder  the 
new  charter-party.     It  still,  therefore,  remained  as  before,  an  advance 
of  freight     It  was  an  insurable  interest  under  the  old  charter-party ; 
so  it  became  a  good  insurable  interest  under  the  second.    That  brings 
us  to  the  question  whether  there  was  a  misdescription  in  the  policy. 
It  was  while  the  vessel  was  at  Monte  Video  that  the  plaintiffs  di- 
rected the  policy  to  be  effected,  and  the  intention  of  the  parties  was 
to  effect  the  insurance  in  respect  of  the  voyage  from  Monte  Video  to  j 

Havre.  We  are  of  opinion  that  there  is  no  misdescription  in  the 
policy  in  that  respect  On  these  grounds,  we  think  that  the  direction 
of  the  learned  chief  baron  was  right 

Judgment  affirmed* 
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Rosseter,  executor  of  Hutton,  v.  Cahlman.1 

January  19,  1853. 

Weights  and  Measures —  Contract  to  be  Performed  Abroad —  Old 

Measures. 

To  an  action  for  goods  bargained  and  sold,  the  defendant  pleaded  that  the  contract  for  the 
sale  and  the  sale  by  the  plaintiff  were  made  by  a  measure  other  than  those  authorized  by 
the  5  &  6  Will.  4,  c  63,  to  wit,  by  the  old  gallon  measure.  Replication,  that  the  contracts 
were  for  the  sale  of  palm  oil,  at  a  certain  price  per  gallon  old  measure,  the  said  oil  to  be 
procured  by  the  plaintiff's  testator  in  Africa,  and  to  be  shipped  there  on  board  the  defend- 
ant's vessel  sent  there  for  the  purpose,  the  quality  of  the  oU  to  be  approved  of  before  it 
should  leave  the  shore ;  and  that  the  contracts  as  to  the  measurement,  delivery  and  receipt 
of  the  oil  were  wholly  to  be  performed  in  parts  beyond  the  seas.  Rejoinder,  that  the  con- 
tracts were  made  in  England ;  and  that  the  palm  oil  was  to  be  paid  for  by  the  defendant 
in  England :  —       • 

Held,  on  demurrer,  that  this  contract  was  not  in  violation  of  the  Weights  and  Measures 
Act,  5  &  6  Will.  4,  c.  63,  as  that  act  was  intended  to  apply  to  bargains  and  sales  in  Eng- 
land, which  were  to  be  performed  by  measuring  the  articles  in  this  country. 

Debt,  by  the  plaintiff,  as  the  executor  of  W.  M.  Hutton,  for  goods 
bargained  and  sold.  * 

Plea.  That  the  contract  for  the  sale  and  the  sale  by  the  plaintiff's 
testator  to  the  defendant,  of  the  goods,  were  made  by  a  measure  other 
than  those  authorized  by  the  5  &  6  Will.  4,  c.  63,  to  wit,  by  the  gal- 
lon, old  measure. 

Replication.  That  the  said  contracts  were  contracts  for  the  sale 
of  palm  oil,  at  a  certain  rate  or  price  per  gallon,  old  measure ;  the 
said  oil  to  be  procured  by  the  said  W.  M.  Hutton,  his  executors  or 
administrators,  in  parts  beyond  the  seas,  to  wit,  on  the  coast  of  Africa, 
and  to  be  shipped  in  those  parts  in  a  vessel  of  the  defendant's,  to  be 
sent  there  by  the  defendant  for  the  purpose  of  receiving  the  same ; 
the  said  oil  to  be  put  alongside  the  said  vessel  by  the  said  W.  M. 
Hutton,  his  executors  or  administrators,  in  casks  for  stowing  the 
quantity  in  gallons,  old  measure,  as  aforesaid ;  quality  and  condition 
of  the  said  oil  and  casks  to  be  approved  and  agreed  to  by  the  master 
of  the  said  vessel,  as  the  agent  of  the  defendants,  before  it  should 
leave  the  shore,  and  no  question  on  either  point  to  be  raised,  or  after- 
wards admitted ;  that  the  said  contracts  respectively,  so  far  as  they 
related  to  the  measurement  of  the  said  oil,  and  the  delivery  to  and 
shipping  the  same  on  board  the  vessel,  and  the  receipt  thereof  by  the 
defendants,  were  wholly  to  be  performed  in  the  said  parts  beyond  the 
seas,  and  not  otherwise  or  elsewhere. 

Rejoinder,  that  the  said  contracts  were  made  and  entered  into 
within  this  realm  of  England,  and  that,  by  the  terms  of  the  contracts 
the  palm  oil  was  to  be  paid  for  by  the  defendants  within  the  realm  of 
England.    Demurrer. 

M.  Smith,  in  support  of  the  demurrer,  was  stopped  by  the  court 


*  22  Law  J.  Rep.  (n.  b.)  Exch.  128;  8  ExcL  R.  361. 
voi«  xviii.  48 
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Field,  contrit,  for  the  defendant     This  is  the  case  of  a  contract  to 
sell  palm  oil  by  a  measure  prohibited  by  the  5  &  6  Will.  4,  c.  63,  s.  & 

That  section  enacts,  "  That  every  person  who  shall  sell  by  any 
denomination  of  measure  other  than  one  of  the  imperial  measures,  or 
some  multiple  or  some  aliquot  part,  such  as  a  half,  &a,  shall,  on  con- 
viction, be  liable  to  a  penalty  not  exceeding  the  sum  of  40s.  for  every 
such  sale."  This  is  a  contract  made  by  a  measure  used  in  Bog- 
land 

[Martin,  B.    The  palm  oil  is  to  be  delivered  in  Africa.] 

The  transaction  falls  within  the  mischief  prohibited  by  the  act  of 
parliament 

[Pollock,  C.  B.  livery  act  of  parliament  must  be  understood  to 
have  the  words  "within  the  dominions,"  inserted  within  it.  An 
attempt  was  once  made  to  make  dealing  in  slaves  a  felony  in  every 
part  of  the  world;  but  the  opinion  of  all  the  legal  authorities  was, 
that  an  English  act  of  parliament  was  binding  within  the  realm  of 
England  only.  If,  indeed,  the  act  of  parliament  had  stated  that  all 
British  subjects  were  to  be  bound,  as  is  the  case  in  some  of  the 
Slave-dealing  Acts,  or  as  is  the  case  in  the  Royal  Marriage  Act  with 
respect  to  the  descendants  of  George  the  Second,  there  the  case  is 
different ;  but  where  the  enactment  in  general,  as  in  the  present  case, 
it  does  not  extend  beyond  the  English  dominions.] 

This  is  a  contract  between  English  subjects. 
Pollock,  C.  B.     Yes ;  but  it  is  to  be  performed  out  of  England.] 

[  Alderson,  B.  May  not  a  party  contract  to  deliver  twenty  chal- 
drons of  coal  in  Belgium  ?  yet  a  chaldron  is  now  a  prohibited  mea- 
sure in  this  country.] 

Such  a  contract  would  be  illegal. 

[Parke,  B;  The  act  is  intended  to  be  applied  to  bargains  and 
sales  in  England  which  are  to  be  performed  by  measuring  the  com- 
modities in  England.  It  is  plain  that  the  words  in  the  act  of  pai^ 
liament  are  to  be  so  limited.  It  cannot  be  contended  that  if  a  man 
makes  a  contract  which  is  to  be  carried  into  effect  in  Russia  or  Cal- 
cutta, he  is  bound  to  carry  out  English  measures  to  those  countries, 
for  the  purpose  of  measuring  the  commodities.  The  act  was  intended 
to  regulate  English  transactions  of  buying  and  selling.] 

Some  of  the  old  acts,  the  2  Hen.  6,  c.  11,  and  18  Hen.  6,  c.  17,  relating 
to  weights  and  measures,  are  applicable  to  foreign  commodities,  such 
as  wine. 

[Parke,  B.  Yes ;  when  the  wine  is  to  be  measured  in  England. 
If  articles  are  imported  into  this  country  the  statute  must  be  followed. 
Those  acts  were  intended  to  prevent  frauds  being  committed  by 
foreigners.] 

Pollock,  C.  B.  We  all  agree  in  thinking  that  judgment  must  be 
given  for  the  plaintiff.  We  consider,  for  the  reasons  stated  during 
the  argument,  that  the  act  of  5  &  6  Will  4,  c  63,  does  not  apply  to 
the  state  of  things  set  out  on  these  pleadings. 

Parke,  B.,  Alderson,  B-,  and  Martin,  B,  concurred. 

Judgment  for  ike  plaintiffs. 
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Taylor  v.  Loft  and  others.1 

January  12, 1853. 

Sewers,  Commissioners  of —  Presentment  operative  under  subsequent 

Commission  —  Summoning  Jury. 

A  presentment  was  duly  made  at  a  court  of  sewers  for  the  county  of  Lincoln,  held  on  the 
15th  of  May,  1819,  that  a  drain  called  the  Boy  Grift  was  ruinous  and  insufficient  for  the 
drainage,  and  that  certain  works  were  absolutely  necessary,  and  that  certain  lands  in  the 
occupation  of  various  persons,  and  specified  in  a  schedule — amongst  which  were  the  land* 
of  the  plaintiff —  received  benefit  or  avoided  danger  by  the  drainage  through  the  Boy 
Grift.  The  presentment  was  not  appealed  against,  and  on  the  27th  of  June,  1823,  a  spe- 
cial law  of  sewers  was  made  and  registered  in  the  rolls  of  the  court  containing  the  said  pre- 
sentment touching  the  said  works,  and  rates  were  made  from  time  to  time  up  to  1837.  In 
that  year,  a  new  commission  of  sewers  for  the  county  of  Lincoln  was  issued,  and  at  the 
first  court  under  it,  it  was  ordered,  that  all  laws,  acts,  deeds,  constitutions,  and  orders  of 
sewers  heretofore  made,  executed,  ordered,  and  decreed  by  courts  of  sewers  held  for  the 
county  of  Lincoln,  and  which  had  not  been  repealed  or  altered,  or  superseded,  should  bo 
confirmed  and  stand  in  full  force.  Bates  including  the  said  lands  ox  the  plaintiff  were 
made  by  the  dyke-reeve,  under  the  authority  of  the  commissioners,  in  the  years  1846, 1847, 
and  1848,  without  any  new  presentment:  — 

Held,  that  such  rates  were  valid,  the  effect  of  the  order  under  the  new  commission  being  to 
make  the  presentment  of  1819,  a  continuing  and  valid  presentment 

Under  a  precept  to  summon  a  jury  de  corporc  comitates,  the  sheriff  may  summon  the  whole 
jury  from  a  particular  hundred. 

This  was  an  action  of  trespass  de  bonis  asportatis.  The  defendants 
pleaded  not  guilty,  and  a  justification  by  the  authority  of  a  certain 
commission  of  sewers  of  our  lady  the  Queen  before  and  at  the  said 
time  when,  &c.,  being  in  full  force  according  to  the  tenor,  purport, 
and  effect  of  the  23  Hen.  8,  c.  6. 

To  the  plea  of  justification  the  plaintiff  replied  <fe.  injurid,  and  on 
this  replication,  as  well  as  on  the  plea  of  not  guilty,  issue  was  joined. 

The  cause  came  on  to  be  tried  before  Jervis,  C.  J.,  at  the  summer 
assizes  in  and  for  the  county  of  Lincoln,  on  the  19th  of  July,  1850, 
when  a  verdict  was  found  for  the  plaintiff  for  11/.  75.  lOd.  damages 
and  costs  of  suit,  but  subject  to  the  orJinion  of  the  court  on  the  follow- 
ing case. 

The  plaintiff  is  the  owner  and  occupier  of  certain  lands  lying  in 
the  parish  of  Bilsby,  in  the  county  of  Lincoln. 

The  defendants,  before  and  at  the  time  of  the  making  and  assess- 
ing of  the  rates,  and  of  the  issuing  and  executing  of  the  warrant 
hereinafter  mentioned,  were  and  still  are  commissioners  of  sewers  for 
the  said  county,  acting  for  the  district  in  which  the  said  parish  is 
situate,  under  a  commission  issued  and  dated  the  25th  of  November, 
1840.  The  said  parish  is  intersected  by  a  certain  public  drain  called 
the  "Boy  Grift."  The  defendant  Rowell  then  was  and  thence 
hitherto  hath  been,  and  still  id  also,  the  owner  and  occupier  of  lands 


1  22  Law  J.  Rep.  (n.  s.)  Exch.  131 ;  8  Exch.  B.  269. 
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situate  in  the  said  parish,  and  liable  to  be  rated  and  assessed   to   the 
rates  made  in  respect  of  the  said  "  Boy  Grift"  drain.    The  lands   of 
which  the  defendant  Rowel]  so  was  and  is  such  owner  and  occupier 
are  of  the  clear  yearly  value  of  40/.  and  upwards.     The  plaintiff  has 
sustained  damages  to  the  amount  of  11/.  75.  10cL  in  respect  of  the 
trespasses  complained  of  in  the  declaration.     Those  trespasses  were 
committed  by  the  command  of  all  the  defendants,  and  under  and  by 
virtue  of  the  following  warrant,  under  their  respective  hands   and 
seals,  issued  and  executed  by  them,  bearing  date  the  23d  of  Febru- 
ary, 1849:  —  "To  Robert  Portington,  bailiff  of  the  wapentake  of 
Colesworth,  in  th$  county  of  Lincoln,  and  the  dyke-reeve  of  the 
parish  of  Bilsby,  in  the  said  county,  and  to  each  of  them,  greeting. 
whereas  complaint  hath  been  made  on  oath  unto  us,  her   Majesty's 
commissioners  of  the  sewers  for  the  said  county  of  Lincoln,  whereof 
three  of  them  are  of  the  quorum,  that  John  Taylor,  of  Bilsby  afore- 
said, who  is  duly  rated  and  assessed  at  the  sum  of  8/.  195.  7rf.,  being 
three  proportion  rates  on  lands  lying  in  Bilsby  aforesaid,  in  the  occu- 

Eation  of  the  said  John  Taylor,  for  and  towards  the  works  of  sewers, 
ath  refused  to  pay  the  same ;  and  whereas  the  said  John  Taylor 
hath  been  duly  summoned  to  show  cause  why  he  refuses  to  pay  the 
same,  and  having  appeared  to  the  said  summons,  but  not  shown  any 
sufficient  cause  why  he  refuses  to  pay  the  same  :  these  are,  therefore, 
to  authorize  you,  or  one  of  you,  to  levy  the  said  sum  of  8/.  19;.  Id. 
upon  the  goods  and  chattels  of  the  said  John  Taylor  by  distress  and 
Bale  thereof,  and  pay  the  overplus  (if  any)  to  the  said  John  Taylor, 
the  charges  of  distraining,  keeping,  and  selling  the  same  being  first 
deducted.    Hereof  fail  not  upon  your  peril.     Given  under  our  hands 
and  seals  at  Alford,  the  23d  day  of  February,  1849." 

The  said  three  alleged  rates  in  the  said  warrant  mentioned  were 
rates  made  for  the  years  of  our  Lord  1846, 1847,  and  1848,  respect- 
ively,  on  the  said  lands  of  the  plaintiff,  situate  in  Bilsby  aforesaid, 
and  within  the  level  drained  by  the  said  drain  under  the  circum- 
stances hereinafter  mentioned. 

On  the  3d  of  April,  1846,  the  commissioners  of  sewers  for  the 
district  in  which  the  said  lands  are  situate  held  an  annual  meeting. 
At  this  meeting  the  dyke-reeve  Tor  the  time  being  of  the  parish  of 
Bilsby  was  present,  and  attended  in  his  capacity  of  dyke-reeve,  and 
then  and  in  that  capacity  demanded  and  required  that  such  commis- 
sioners should  authorize  him,  the  said  dyke-reeve,  to  make  and  assess 
according  to  a  certain  survey  by  level  hereinafter  mentioned,  a  rate 
for  the  year  1846,  for  and  in  respect  of  the  hereinbefore  mentioned 
public  drain  called  the  "  Boy  Grift"  The  said  commissioners  as 
aforesaid,  at  their  said  meeting,  thereupon  then  directed  the  said 
dyke-reeve  to  make  and  assess  such  rate  as  last  aforesaid,  without 
any  presentment  of  a  jury  other  than  as  hereinafter  mentioned. 

The  said  dyke-reeve  thereupon  afterwards,  on  the  said  3d  of  April, 
1846,  in  pursuance  of  the  aforesaid  authority,  made  and  assesssed  a 
certain  rate  for  and  in  respect  of  the  said  Boy  Grift  drain,  upon, 
among  other  persons,  the  plaintiff,  in  respect  of  the  occupation  of 
his  lands  within  the  said  leveL    The  total  assessment  for  the  year 


COURT  OF  EXCHEQUER,  1862-53.  569 


♦ 


Taylor  v.  Loft. 


1846,  in  respect  of  the  said  Boy  Grift  drain,  was  made  upon  1,531 
acres  and  1  rood  of  land.  The  amount  of  the  proportional  rate  so 
rated  and  assessed  upon  the  plaintiff  for  the  year  1846,  in  the  said 
rate,  was  12. 19s.  7Jd. ;  being  at  the  rate  of  6<£  an  acre  for  79  acres  and 
1  rood  of  land. 

In  the  year  1847,  a  rate  of  2s.  6d.  per  acre  was  made  by  the  dyke- 
reeve,  by  the  authority  of  the  commissioners  then  assembled,  pre- 
cisely in  the  same  form  and  manner  as  the  above  rate  of  the  3d  of 
April,  1846,  also  without  any  presentment  of  a  jury  other  than  is 
hereinafter  mentioned,  which  said  rate  of  1847  is  also  one  of  the  said 
rates  mentioned  in  the  said  warrant,  and  forms  part  of  the  said  sum 
of  81. 19s.  Id.  The  total  assessment  for  the  year  1847,  in  respect  of 
the  said  Boy  Grift  drain,  was  made*upon  1,536  acres  and  1  rood  of 
land.  The  amount  of  the  proportional  rate  so  rated  and  assessed 
upon  the  plaintiff  for  the  year  1847,  in  the  said  rate,  was  61. 15s.  6<i, 
being  at  the  rate  of  2s.  6d.  per  acre  for  53  acres  3  roods  and  20 
perches  of  land. 

In  the  year  1848,  another  rate  of  Ad.  per  acre  was  made  by  the 
dyke-reeve,  by  the  authority  of  the  commissioners  then  assembled, 
precisely  in  the  same  form  and  manner  as  the  above  rate  of  the  3d 
of  April,  1846,  also  without  an jr  presentment  of  a  jury  other  than  is 
hereinafter  mentioned,  which  said  rate  of  1848  is  one  of  the  rates 
mentioned  in  the  said  warrant,  and  forms  part  of  the  said  sum  of 
81. 19s.  Id.  The  total  assessment  for  the  year  1848,  in  respect  of  the 
said  Boy  Grift  drain,  was  made  upon  1,505  acres  of  land.  The 
amount  of  the  proportional  rate  so  rated  and  assessed  upon  the  plain- 
tiff for  the  year  1848,  in  the  said  rate  for  that  year,  was  175.,  being  at 
the  rate  of  4d.  per  acre  for  53  acres  3  roods  and  20  perches  of  land. 
From  the  year  1840  until  the  year  1846  inclusive,  the  plaintiff  was 
assessed  upon  79  acres  1  roocT  of  land,  in  respect  of  the  said  Boy 
Grift  drain,  Bince  the  year  1840 ;  and  during  the  three  years  for  and 
in  respect  of  which  the  above-mentioned  three  rates  for  the  year  1846, 

1847,  and  1848,  and  in  the  said  warrant  mentioned,  were  made  and 
assessed,  the  lands  occupied  by  the  plaintiff  were  and  continued  the 
same  in  situation  and  quantity,  the  quantity  and  extent  being  con- 
siderably less  than  79  acres  and  1  rood. 

The  three  rates  referred  to  in  the  said  warrant  are  the  rates  for  the 
year  1846, 1847,  and  1848,  and  the  said  sum  of  8/.  19s.  7<£,  mentioned 
in  the  said  warrant,  is  ttf  be  taken  as  the  total  amount  of  the  said 
rates  for  the  year  1846, 1847,  and  1848,  and  the  variance  between  the 
said  sum  and  the  actual  total  amount  is  for  the  purpose  of  this  case 
to  be  considered  as  immaterial.  No  jury  was  summoned  or  impan- 
nelled  for  or  at  the  making  of  any  or  either  of  the  aforesaid  three 
rates  for  1846, 1847,  or  1848,  but  those  rates  were  all  made  w^hout 
any  presentment  of  any  jury  other  than  as  hereinafter  mentioned. 

In  the  year  1818,  upon  the  petition  of  several  proprietors  and  occu- 
piers in  Bilsby  of  lands  drained  by  the  Boy  Grift,  a  level  was  taken, 
and  survey  made,  of  the  land  in  Bilsby  liable  to  be  rated  to  the  Boy 
Grift  drain ;  and  at  a  court  of  sewers  for  the  said  district,  holden 
on  the'  22d  of  September,  1818,  the  said  court  did  order  that  a  pre- 
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cept  should  be  directed  to  the  sheriff  of  the  said  county,  requiring'  him 
to  summon  a  sufficient  number  of  good  and  lawful  men  of  the  county 
of  Lincoln,  in  nowise  concerned  in  the  feaid  drainage  by  Bilsby  Boy 
Grift  gout  and  outfall,  or  either  of  them,  or  any  of  the  lauds  draining 
through  the  same,  by  whom  the  truth  might  be  best  known,  to  be  and 
appear  at  the  then  next  court  of  sewers  to  be  holden  at  Mablethorpe, 
in  the  said  county,  on  Thursday,  the  15th  of  October  then  next,  at 
ten  o'clock  in  the  forenoon,  then  and  there  to  be  impanelled,  sworn, 
and  charged  to  inquire  and  present  such  things  as  should  be  then  and 
there  given  them  in  charge.     At  a  court  of  sewers  for  the  said  district, 
holden  at  Mablethorpe  aforesaid,  on  the  said  15th  of  October,  1818, 
a  jury  appeared,  and  was  impanelled  by  the  said  court     The  said 
jury  was  summoned  from  the  tfundred  of  Colesworth,  in  the  said 
county.    The  said  last  mentioned  court  was  adjourned  to  the  15th  of 
May,  1819.     At  a  court  of  sewers  holden  by  adjournment  at  Alford, 
on  Saturday,  the  15th  of  May,  1819,  the  said  last  mentioned  jury 
again  appeared.    On  the  said  15th  of  May,  1819,  a  presentment  was 
made  by  a  jury  of  the  hundred  of  Colesworth,  in  the  county  of  Lin* 
coin,  whereby  it  was  presented,  in  substance,  that  the  Boy  Grift  gout 
.  and  outfall  was  in  a  very  ruinous  and  dangerous  state,  and  insufficient 
for  the  drainay  of  the  lands  entitled  to  be  drained  thereby;  that  cer- 
tain works  therein  mentioned  were  absolutely  necessary ;  and  the  jury 
did  thereby  find  the  several  quantities  of  land  in  the  occupation  of 
persons  named  in  the  schedule  recited,  benefited  or  avoided  danger 
by  such  drainage,  and  ought  therefore  to  bear  the  charges  thereof, 
and  did  thereby  find  that  the  plaintiff  was  the  proprietor  and  occupier 
in  Bilsby  of  2l  acres  3  roods  16  perches  of  land.     It  farther  found  in 
Bilsby  1,374  acres  3  roods  3  perches  liable  to  the  rate,  and  assessed  a 
rate  of  4/.  per  acre,  payable  by  instalments.     Afterwards,  at  a  court 
holden  on  the  3d  of  June,  1819,  a  rate,  calculated  in  the  proportions 
in  the  said  schedule  named,  was  made  and  ordered  to  be  affixed  on 
the  doors  of  the  churches  of  the  parishes  affected  thereby.     No  appeal 
was  made  against  the  last  mentioned  rate  or  assessment ;  and  at  a 
special  court  of  sewers  holden  on  the  27th  of  June,  1823,  a  special 
law  of  sewers  was  signed  and  sealed,  and  ordered  to  be  registered  on 
the  rolls  of  th&  said  court,  containing  the  said  presentment  and  pro- 
ceedings touching  the  said  works,  which  said  law  was  accordingly 
registered;  and  from  that  time  to  the  year  1837,  each  of  the  rates 
made  was  founded  on  the  presentment  of*  a  jury  in  the  proportions 
settled  by  the  survey  and  levels  so  made  in  the  year  1819,  and  com- 
prised in  the  said  law  of  sewers. 

No  level  has  been  taken  or  survey  made  since  the  year  1819 ;  no 
presentment  of  any  jury  has  been  made  nor  any  jury  impanelled 
sinc^  the  year  1837 ;  but  at  a  court  held  at  Alford  on  the  16th  of 
April,  1841,  being  the  first  court  holden  after  the  issuing  of  the  last 
commission,  the  following  order  was  made :  —  "  Ordered  that  all  laws, 
acts,  deeds,  constitutions,  and  ordinances  of  sewers  heretofore  made, 
enacted,  ordained,  and  decreed  by  the  Court  of  Sewers  held  in  and 
for  the  said  county  of  Lincoln,  and  which  have  not  been  repealed, 
altered,  or  superseded,  be  confirmed  and  stand  in  full  force."   All  rates 
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made  subsequent  to  1837  were  made  in  the  same  manner  as  those 
for  the  years  1846, 1847,  and  1848,  above-mentioned. 

It  is  agreed  between  the  parties  that  eitheV  party  shall,  subject  to 
objections,  if  any,  appearing  on  the  face  of  the  hereinafter  mentioned 
documents,  be  at  liberty  to  refer  to  the  pleadings  in  the  action,  and 
also  the  warrant  and  the  said  rates  for  the  respective  years  1846, 
1847,  and  1848,  hereinbefore  mentioned,  and  also  to  the  said  present- 
ment and  verdict  of  the  15th  of  May^l819,  and  to  the  said  law  of 
sewers  of  the  27th  of  June,  1823. 

The  question  for  the  opinion  of  the  court  was  whether,  under  the 
above  circumstances,  the  defendants  were  legally  justified  in  taking 
the  goods  of  the  plaintiff,  and  whether  they  are  liable  to  an  action  of 
trespass  de  bonis  asportatis  for  so  doing.  If  the  defendants  were  not 
legally  justified  in  taking  the  goods  of  the  plaintiff,  and  are  liable  to 
an  action  of  trespass  de  bonis  asportatis  for  so  doing,  the  verdict  is  to 
stand,  otherwise  the  verdict  is  to  be  entered  for  the  defendants. 

Willes  (with  him  Cockle)  for  the  plaintiff.1  The  question  raised 
by  this  case  is,  whether  an  assessment  made  by  the  dyke-reeve  under 
the  authority  of  the  commissioners  of  sewers  is  valid,  there  having 
been  no  presentment  during  the  time  the  commissioners  have  been 
acting.  The  last  presentment  was  in  1819,  and  the  commissioners 
were  appointed  in  1837.  These  rates  are  in  no  way  connected  with 
the  presentment,  and  it  is  only  upon  a  proper  presentment  that  com- 
missioners of  sewers  have  any  jurisdiction.  Wingate  v.  Waite, 
6  Mee.  &  W.  739,  and  Callis  on  Sewers,  107.  In  The  King  v.  The 
Commissioners  of  Sewers  for  Somerset,  9  East,  109,  it  was  held  that 
a  decree  made  by  commissioners  under  a  former  commission,  which 
had  expired  by  lapse  of  ten  years,  directing  a  sea-wall  to  be  refounded, 
which  had  been  destroyed  by  a,  violent  tempest  and  inundation,  and 
the  sum  necessary  for  its  construction  to  be  advanced  by  those  who 
were  before  bound  to  sustain  it  ratione  tenures,  (and  who  did  advance 
the  money  accordingly,)  and  that  a  rate  should  be  made  on  the  level 
for  their  disbursement,  could  not  be  enforced  by  commissioners  un- 
der a  new  commission,  as  to  so  much  of  it  as  remained  unexecuted, 
though  good  to  the  extent  to  which  it  had  been  executed ;  and,  there* 
fore,  in  that  case  the  court  refused  a  mandamus  to  the  new  commis- 
sioners to  direct  a  rate  to  be  levied  on  the  level  for  the  reimbursement 
directed  by  the  decree.  Formerly  there  were  doubts  as  to  the  neces- 
sity of  a  new  presentment  for  each  occasion  of  repair ;  but  the  3  &  4 
Will.  4,  c  22,  s.  13,  provided  that,  after  a  presentment  respecting  any 
particular  work,  there  need  not  be  another  presentment  on  account  of 
the  same  works,  but  the  commissioners  may  direct  the  same  to  be 
repaired  during  the  continuance  of  the  commission.  But  this  does 
not  extend  to  a  new  commission.  Section  17  recognizes  the  power 
of  the  court  to  make  a  fresh  inquiry  and  presentment  by  jury.  More- 
over, for  this  assessment  there  has  been  no  presentment  at  all,  for  it 


1  November  10, before  Poixocx,  C  B.,  Aldekson,  B.,  Platt,  B.,  and  Mabtin,  B. 
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is  not  for  the  maintenance  of  works  by  which  the  lands  have  been 
benefited,  but  for  certain  new  works.     An  assessment  should  not  only 
be  founded  upon  a  presentment,  but  the  persons  assessed  must  be 
those  who  have  received  benefit     The  works  might  fail,  and  there 
would  be  no  actual  benefit  until  they  were  made.    There  must  be  an 
opportunity  offered  of  traversing  the  presentment.    He  referred  also 
to  The  St.  Catharine's  Dock  Company  v.  Hxggs,  10  Q.  B.  Rep.  641, 
and  23  Hen.  8,  c  5,  s.  3.    Tl^  presentment  is  also  bad,  because  the 
jury  were  summoned  exclusively  from  the  hundred  of  Colesworth  and 
not  from  the  county  generally.    Birkett  v.  Crozier,  3  Car.  &  P.  63; 
Woolrych  an  Sewers,  131, 132,  and  the  statute  3  &  4  Will.  4,  c  22, 
s.11. 

Mellor  (with  whom  was  Macaulay)  for  the  defendants.     In  Birkett 
v.  Crozier,  the  sheriff  was  directed  to  summon  the  jury  from  the 
Tower  Hamlets  district,  and  the  proceeding  was  held  void  because 
his  discretion  was  therefore  restricted.    Here  he  was  directed  to  sum- 
mon de  corpore  comitates.    The  more  important  question  is,  as  to  the 
presentment     The  ground  of  obligation  is  the  benefit  received,  whe- 
ther immediate  or  genera] ;  and  that  is  found  by  the  jury.     The  ob- 
jection that  the  works  may  turn  out  not  to  be  beneficial  arises  from 
the  very  nature  of  things.     The  presentment  in  this  case  is  within 
the  terms  of  the  judgment  in  Stafford  v.  Hamston,  2  B.  &  B.  69L 
The  jury  decide  as  to  the  lands  to  be  benefited,  the  commissioners  as 
to  the  nature  and  character  of  the  works  to  be  made.    But  what  was    • 
done  by  the  new  commission  is  equivalent  to  a  presentment     The 
former  presentment  was  embodied  in  a  special  law  of  sewers  in  1823, 
duly  inrolled  and  registered,  and  the  new  commission  in  1837  con- 
firmed the  existing  orders  and  decrees.     This  would  make  it  binding 
under  the  3  &  4  WilL  4,  c.  22,  s.  II.1 , 

Cockle  was  heard  in  reply. 

Cur.  adv.  vult. 
Judgment  was  now  delivered  by 

Pollock,  C.  B.    In  this  case  we  are  of  opinion  that  the  judgment 
of  the  court  must  be  for  the  defendants.    The  question  was  as  to  the 


1  That  section  enacts,  that "  All  laws,  acts,  decrees,  constitutions,  and  ordinances, 
made  or  to  be  made  by  any  court  of  sewers  and  duly  registered  in  the  rolls  or  books 
of  such  court  by  the  clerk  to  the  commission,  shall  continue  in  full  force  and  effect,  not- 
withstanding the  expiration,  repeal,  or  other  determination*  of  the  commission  under 
which  such  laws,  acts,  decrees,  constitutions,  and  ordinances  shall  have  been  respective- 
ly made,  and  notwithstanding  the  same  respectively  shall  not  have  been  engrossed  of 
written  on  parchment  and  under  the  seals  or  the  commissioners  or  any  six  of  them,  and 
notwithstanding  the  one  part  thereof  shall  not  remain  with  the  clerk  to  the  commission 
and  the  other  part  in  sucn  place  as  the  said  commissioners  or  six  of  them  shall  order  or 
appoint,  and  notwithstanding  the  same  shall  not  be  certified  unto  the  King's  Court  of 
Chancery,  and  the  king's  royal  assent  had  thereto  respectively,  until  the  same  laws, 
acts,  decrees,  constitutions,  and  ordinances  shall  be  altered,  repealed,  or  made  void  by 
any  subsequent  court  or  courts  of  sewers  in  those  parts  or  limits  where  the  same  laws, 
decrees,  or  ordinances  were,  or  shall  be  made  and  ordained,  or  by  any  six  of  them." 
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validity  of  certain  rates  made  in  1846, 1847,  and  1848,  on  the  plain- 
tiff's lands.     The  dyke-reeve,  who  was  the  officer  for  making*  rates, 
in  1846,  having  applied  to  the  commissioners  to  authorize  him  to 
make  a  rate  according  to  a  survey  by  level  in  respect  of  the  Boy 
Grift,  (a  drain  intersecting  the  parish  of  Bilsby,)  the  commissioners 
authorized  him  to  do  so  without  any  special  presentment  of  a  jury 
previously  being  made  on  that  occasion.     And  the  same  thing  hap- 
pened in  1847  and  1848.     It  was  for  these  rates  that  the  distress 
-warrant  of  the  commissioners  was  issued,  and  the  plaintiff's  goods 
seized.     There  is  no  doubt  that,  according  to  the  law  which  governs 
in  these  cases,  a  previous  presentment  is  necessary  to  justify  such  a 
rate.     It  is  unnecessary  to  cite  authorities  to  show  this.     Rut  the 
question  here  is,  whether  there  has  not  been  a  sufficient  previous  pre- 
sentment by  a  jury.     The  case  states  that,  in  the  year  1818,  on  the 
petition  of  the  occupiers  in  Bilsby  of  lands  drained  by  the  Boy  Grift, 
a  level  was  taken  and  a  survey  made  of  the  lands  in  Bilsby  liable  to 
be  rated  to  the  Boy  Grift ;  and  on  the  22d  of  September,  1818,  the 
Court  of  Sewers  directed  a  precept  to  the  sheriff  requesting^im  to 
summon  jurors  de  corpore  comitatus  of  Lincoln  to  appear  and  inquire ; 
and  that  on  the  day  of  appearance,  the  sheriff  having  under  this  pre- 
cept summoned  a  jury  out  of  the  hundred  of  Coleswortb,  the  jurors 
appeared,  and  the  court  was  adjourned  to  the  15th  of  May,  1819, 
when  a  presentment  was  duly  made  by  that  jury  that  the  Boy  Grift 
was  ruinous ;  and  they  also  found  certain  lands  in  the  occupation  of 
various  persons  (included  in  a  schedule)  received  benefit  or  avoided 
danger  by  the  drainage  through  the  Boy  Grift,  and  ought,  therefore, 
to  bear  the  charges  of  repairing  it.     The  plaintiff's  lands  were  inclu- 
ded in  this  schedule  and  presentment.     No  appeal  was  made  against 
this  presentment  or  the  assessment  made  under  it ;  and  on  the  27th 
of  June,  1823,  a  special  law  of  sewers  was  made  and  registered  in 
the  rolls  of  the  court  co  Aining  the  said  presentment,  touching  the 
said  works,  under  which  special  law  of  sewers  all  rates  up  to  the  year 
1837  have  been  since  from  time  to  time  made  without  objection.     In 
the  year  1837,  however,  a  new  commission  of  sewers  was  issued; 
and  at  the  first  court  under  it,  it  was  ordered  that  all  laws,"acts,  deeds, 
constitutions,  and  orders  of  sewers  theretofore  made,  enacted,  ordered, 
and  decreed  by  courts  of  sewers  held  for  the  county  of  Lincoln,  and 
which  Jiad  not  been  repealed,  altered,  or  superseded,  should  be  con- 
firmed and  stand  in  full  force.  * 

At  the  time  of  the  argument  it  was  conceded  that  it  was  not  neces- 
sary to  have  any  fresh  presentment  during  4he  continuance  of  the 
commission  under  which  the  presentment  was  first  made,  that  being 
clearly  provided  for  by  the  3  &  4  Will.  4,  c.  22,  s.  13;  but  it  was  said 
.  that  this  could  not  apply  to  another  and  subsequent  commission,  the 
act  being  limited  expressly  by  the  words  "  during  the  continuance  of 
such  commission."  There  might  have  been  some  difficulty  if  the 
case  turned  on  the  proper  construction  to  be  put  on  this  clause.  But 
here  the  law  of  sewers  made  on  the  27th  of  June,  1823,  and  con- 
firmed by  the  act  of  the  commissioners  in  the  year  1837,  makes  it 
unnecessary  to  examine  into  that  question.     For  after  that  act,  against 
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which  no  appeal  has  ever  been  made,  we  think  that  the  presentment 
of  the  15th  of  Mpy,  1819,  remains  still  operative,  and  that  the  rates 
made  upon  and  by  virtue  of  it,  in  1846, 1847,  and  1848,  were   there- 
fore valid.    Probably,  upon  a  representation  of  a  change  in  circum- 
stances arising  since  such  presentment,  it  would  be  competent  for  the 
commissioners  to  inquire  into  the  facts  by  a  new  jury  and  a  fresh  pre- 
sentment, just  as  if  no  previous  presentment  had  been  made,  and  for 
this  purpose  it  is  probable  that  the  17th  section  of  the  3  &  4  Will  4, 
a  22,  was  framed.    But  here,  in  1837,  there  was  an  existing  prdinance 
or  decree  of  sewers  valid  and  continuing  during  their  coatinuance, 
and  this  is  confirmed  by  the  new  commission ;  and  we  think  this  vir- 
tually makes  the  ordinance  or  decree  under  the  old,  an  ordinance  or 
decree  under  the  new  commission  also.     Now,  it  is  clear  that,  accord- 
ing to  the  law  of  sewers,  (Callis,  281,)  the  commissioners  have  power 
to  constitute  and  ordain  laws,  ordinances,  and  decrees,  as  Callis  says, 
not  ov\y  jus  dicere  but  jus  facere.     These  laws  must,  however,  be  for 
the  safeguard,  conservation,  redress,  and  reformation  of  the  matters 
comrjifeted  to  their  charge,  and  necessary  and  behooveful,  and  chiefly 
(as  Callis  afterwards  says)  pro  publico  bono,  non  pro  private  alicujus. 
Now,  we  think  this  decree  or  ordinance,  whichever  it  may  be,  fulfils 
all  these  requisites.     It  is  made  pro  publico  bono;  it  is  necessary  and 
and  behooveful  that  all  decrees  in  force  should  remain  in  force,  and 
that  parties  should  not  by  the  issue  of  a  new  commission  have  their 
previous  rights  and  liabilities  altered.     And  it  is  clearly  applicable  to 
the  conservation  and  reformation  of  the  Boy  Grift,  one  of  the  mat- 
ters committed  to  the  Hew  commissioners  to  preserve  and  repair.  We 
think,  therefore,  that  this  resolution  of  the  new  commissioners  was 
legal  and  valid,  and  that  its  effect  really  is  to  make  the  presentment 
of  May,  1819,  a  continuing  and  valid  presentment,  applicable  to  the 
rates  in  question,  and  that  these  rates  were  therefore  valid.    It  was 
suggested,  but  not  much  argued,  that  the  Apt  presentment  was  bad, 
as  the  jury  was  summoned  by  the  sheriff  from  the  hundred  of  Coles- 
worth.     This  is  a  mere  mistake  of  fact     The  precept  to  the  sheriff 
was  to  summon  de  corpore  comitatus,  and  was,  therefore,  right  even 
according  to  Birkett  v.  Orozier.     The  sheriff,  in  his  discretion,  as  he 
well  may  in  obedience  to  this  precept,  summoned  jurors  who  resided 
in  a  particular  hundred.    But  in  law  they  are  still  jurors  de  corpore 
comitatus.     He  had  an  unlimited  discretion  given  him,  but,  like  a 
wise  man,  he  exercised  it  in  the*most  convenient  way.     We  think 
there  must  be  judgment  for  the  defendants. 


Judgment  for  the  defendants. 
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PREROGATIVE  COURT. 

In  the  Goods  of  W.  F.  Stevenson.1 

February  28,  and  March  16, 1852. 

Executor  according  to  the  Tenor  —  Practice  —  Justifying  Sureties 

"I  request  J.  M.  L.  to  assist  mj  daughter  in  the  execution  of  my  will " :  — 

Eddy  not  to  be  an  appointment  of  J.  M.  L.  as  executor  according  to  the  tenor. 

The  daughter,  sole  executrix  and  residuary  legatee,  being  incapable  of  acting,  administra- 
tion decreed  to  J.  M.  L.  for  her  use  and  benefit,  on  consent  of  all  persons  interested. 

■ 

Justification  of  sureties  not  required. 

• 

W.  F.  Stevenson,  by  his  will,  appointed  his  daughter,  H.  Steven- 
son, sole  executrix  and  residuary  legatee.  Subsequently  he  made  a 
codicil  in  the  words  following :  —  "I  request  J.  M.  L.  to  assist  my 
daughter  in  the  execution  of  my  will,  and  I  trust  he  will  be  able  to  * 
effect  an  arrangement  with  the  societies  interested  in  the  residuum  of 
my  personal  estate,  and  in  which  I  am  sure  he  will  receive  their  aid, 
for  the  management  of  my  property,  so  as  to  prevent  a  suit  in  chanc- 
ery, which  I  much  deprecate ;  and  as  a  compensation  for  his  services, 

» 16  Jar.  714. 
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I  direct  him  to  be  paid  the  sum  of  150  guineas  out  of  my  personal 
estate.  I  hereby  declare  this  to  be  a  codicil  to  my  will.  As  witness, 
&c."  The  death  of  the  testator  was  very  sudden,  and  had  such  an 
effect  upon  the  health  of  the  daughter,  that  she  was  unable  to  prove 
the  will.  The  sons  of  the  deceased,  who  were  the  sole  next  of  kin 
of  the  daughter,  and  legatees  to  a  considerable  amount  under  the 
will,  consented  to  the  motion  made  by 

Harding^  for  probate  of  the  will  and  codicils  (there  were  two  codi- 
cils, but  the  second  had  no  bearing  oh  the  motion)  to  J.  M.  L.  as 
executor,  according  to  the  tenor  of  {he*  recited  codicil,  a  power  being 
reserved  for  making  a  grant  to  the  daughter. 

Dodson,  J.  I  do  not  think  the  words  of  this  codicil  can  be  carried 
beyond  a  mere  request  that  J.  M.  L.  should  assist  the  executrix'  as  her 
adviser.    I  must  reject  the  motion. 

March  16.    J.  D.  Harding,  Q.  A.,  moved  the  court  to  decree  ad- 
ministration with  the  will  and  codicils  annexed,  to  J.  M.  L.,  for  the 
use  and  benefit  of  the  daughter,  during  her  incapacity,  on  consent  of 
all  persons  interested,  and  an  affidavit  of  the  daughter's  state  of  mind. 
The  property  of  the  deceased  was  about  70,000/.,  and,  according  to 
the  practice  of  the  court,  where  a  grant  is  made  for  the  use  and 
benefit,  and  during  the  incapacity  of  the  person  primarily  entitled 
thereto,  the  sureties  in  the  bond  are  required  to  justify  in  doubJe  the 
amount  of  the  property ;  but  looking  at  the  confidence  placed  by  the 
testator  in  J.  M.  L.,  and  that  the  consent  of  all  interested  had  been 
obtained,  he  asked  the  court  to  dispense  with  the  justification  of 
sureties. 

Doi&on,  J.  Looking  to  the  special  circumstances  of  this  case,  and 
that  you  have  or  can  obtain  the  consent  of  all  interested  parties,  I 
will  grant  the  motion,  without  requiring  the  sureties  to  justify. 


PREROGATIVE  COURT. 

Stulz  and  others  v.  Schjsffle  and  others,  intervening.1 

March  5,  8,  9, 10, 12,  and  15,  and  April  17, 1852. 

Weakened  Capacity  —  Influence  of  Wife,  as  distinguished  from  Con- 
trol —  Importunity  —  Costs. 

J.  S.,  whose  capacity  was  weakened  to  a  certain  extent  by  disease,  made  a  will  and  codicil, 
thereby  altering,  in  favor  of  his  wife,  previous  testamentary  dispositions.  The  will  and 
codicil  were  obtained  from  J.  S.  by  his  wife :  — 

1 16  Jar.  909. 
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JBdd,  on  the  evidence,  that  the  influence  exercised  by  the  wife  in  procuring  the  will  was  not 
undue,  and  that  the  will  and  codicil  were  entitled  to  probate. 

Control,  as  distinguished  from  undue  influence,  is  connected  with  duress  or  fear. 

Importunity,  to  have  legal  effect,  must  be  in  such  a  degree  as  to  take  away  free  agency  from 
the  testator. 

Where  unnecessary  evidence  to  a  great  amount  is  produced,  no  order  made  as  to  costs, 
though  it  might  be  necessary  to  prove  the  will  in  solemn  form. 

The  circumstances  of  this  case,  and  the  questions  of  law  to  which 
they  gave  rise,  are  sufficiently  stated  in  the  judgment.  The  case, 
which  occupied  six  days  at  the  hearing,  was  argued  by 

Bay  ford  and  R.  Phillimore,  for  the  will. 

Addams  and  Twiss,  contra. 

April  17.  Dr.  Lushington.  I  will  commence  this  judgment  by 
stating  so  much  of  the  undisputed  facts  set  forth  in  these  proceedings 
as  are  necessary  clearly  to  show  what  are  the  questions  to  be  decided. 
The  testator,  John  Stulz,  died  on  the  16th  April,  1840,  of  the  age  of 
about  sixty-one  years,  at  a  house  he  had  recently  purchased  at  Nor* 
wood.  He  left  a  widow  (no  children)  and  two  sisters.  Had  he  died 
intestate,  the  widow  and  sisters  would  have  been  the  only  persons 
entitled  to  his  personal  estate.  The  amount  of  property  passing 
under  the  will,  if  it  should  be  pronounced  for,  has  been  the  subject 
of  much  discussion,  and  I  must  advert  to  it  hereafter.  All  I  would 
say  at  present  is,  that,  in  any  view  of  the  case  it  is  very  considerable. 
The  cause  commenced  in  Easter  term,  1849,  when  the  proctor  for  the 
executors  prayed  probate  of  the  will  of  July,  1848,  and  codicil  of 
September,  lf$48 ;  and  the  proctor  for  the*  two  sisters  opposed  the 
will  and  codicil  An  allegation,  or  rather  condidit,  was  given  in, 
witnesses  examined  thereon,  and  publication  prayed.  One  sister  has 
withdrawn  from  the  suit.  At  this  stage  of  the  cause  an  appearance 
was  given  for  Mr.  Charles  Schmelzer,  a  nephew  of  the  deceased,  and 
eon  of  one  of  the  sisters,  already  a  party.  This  intervention  took 
place  on  the  27th  November,  1849.  On  the  2d  January,  1850,  an 
allegation  was  given  in,  in  opposition  to  the  will  and  codicil  pro- 
pounded. tOn  the  16th  February,  1850,  the  trustees  of  the  Tailors' 
Benevolent  Institution  intervened.  It  is  obvious  that  the  opposing 
parties  have  different  interests.  The  two  sisters  are  not  legatees,  or 
obliged  to  be  such,  in  any  testamentary  papers ;  their  interest  is  an 
intestacy.  The  nephew  and  the  trustees  are  interested  in  opposing 
this  will  only  upon  the  ground  that  they  would  take  a  larger  benefit 
under  some  prior  testamentary  papers,  which  might  be  entitled  to 
probate  if  this  will  and  codicil  should  be  pronounced  against  Hav- 
ing stated  the  parties  and  their  interests,  I  next  come  to  the  pleadings 
in  the  cause.  The  first  allegation  is  what  is  technically  called  a  com- 
mon condidit,  pleading  the  making  and  execution  of  the  will  and 
codicil  propounded.  I  do  not  mean  to  state  at  length  the  contents 
of  the  allegation  admitted  in  opposition  to  the  will,  but  to  extract 
vol.  xviii.  49 
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firom  it  in  substance  the  principal  grounds  of  opposition.     It  pleads 
that  in  the  summer  of  1846  the  testator,  whose  health  had  been  giv- 
ing way  for  some  time  previously,  became  subject  to  epileptic  fits, 
especially  to  a  very  severe  one  in  M^rch,  1847,  from  the  effect  of 
which  upon  his  reasoning  powers,  though  he  sometimes  rallied,  he 
never  quite  recovered ;  that  Mrs.  Stulz,  after  her  return  to  her  bos- 
band  in  the  month  of  May,  1847,  took  advantage  of  the  testator's 
increased  and  increasing  infirmities,  both  of  body  and  mind,  and 
obtained  complete  control  over  him  ;  that  notwithstanding  this  reduc- 
tion of  the  testator's  bodily  and  mental  powers,  he  was  competent  to 
the  transaction  of  business  of  an  ordinary  character,  and  even  to  the 
making  of  his  will,  properly  aided  and  advised,  until  towards  the  end 
of  the  year  1847 ;  that  he  did  duly  make  and  execute  a  will  on  the 
7th  August,  1847 ;  that  in  the  latter  part  of  1847,  and  the  early  part 
of  1848,  the  testator  became,  and  was  generally  speaking,  incompe- 
tent to  the  transaction  of  business  of  any  moment  or  concern,  and 
unequal  to  the  management  of  himself  and  his  affairs;  and  that  the 
will  and  codicil  propounded  were  written  by  the  directions  of  Mrs. 
Stulz  and  ber  solicitor ;  that  the  testator  neither  knew  nor  approved, 
nor  was  capable  of  knowing  or  approving,  of  the  contents  of  the  will 
and  codicil,  and  was  not,  at  the  time  they  bear  date,  of  sound  mind. 
Very  many  specific  facts  are  also  pleaded  in  this  allegation,  intended 
to  support  the  main  averments  and  conclusions  contained  in  it     On 
the  5th  December,  1850,  a  responsive  allegation  on  behalf  of  the 
executors  was  admitted,  the  object  of  which  was  to  deny  or  explain 
the  facts  pleaded  in  opposition  to  the  will,  and  to  state  other  facts  for 
the  purpose  of  supporting  the  will.   It  is  obvious,  from  this  veTy  brief 
statement,  that  the  main  grounds  of  opposition  to  the  will  are,  that 
the  testator  was  of  unsound  mind,  or,  perhaps,  more  truly  speaking, 
of  weakened  or  impaired  mind,  at  the  time  of  the  execution  of  these 
testamentary  instruments;  and  that  he  was  not  a  free  agent,  but 
acted  under  the  control  and  undue  influence  of  his  wife.   In  the  course 
of  the  argument  against  the  will  and  codicil  propounded,  it  was  said, 
and  truly  said,  according  to  the  established  doctrine  of  these  courts, 
that  in  deciding  whether  a  testator  was  capable  or  not,  his  capacity 
must  be  considered  with  reference  to  .the  act  done,  whether  be  was 
equal  to  and  capable  of  the  act  in  question ;  there  was,  however,  little 
discussion  as  to  what  amounted  in  law  to  control  or  undue  influence, 
when  exercised  by  a  wife.   There  are  no  cases  more  difficult,  or  which 
require  a  narrower  examination  of  the  evidence,  than  questions,  if  I 
may  so  call  them,  of  capacity  proportionate  to  any  given  act;  nor 
can  I  conceive  a  subject  more  incapable  of  any  thing  approaching  to 
definition  than  the  question  what  constitutes  undue  influence  or  con- 
trol in  a  wife  over  a  husband.     When  we  speak  of  capacity  propor- 
tionate to  a  given  act,  and  when  we  talk  of  impaired  faculties,  we 
must  remember  that  we  have  no  absolute  standard  whereby  to  make 
a  measurement    It  would  be  difficult,  perhaps  impossible,  to  say  at 
What  period  of  life  all  the  mental  faculties  are  in  their  fullest  vigor, 
or  how  they  (if  any  of  them)  begin  to  decline.    It  may,  perhaps,  be 
that  the  mehaory  loses  some  of  its  former  vigor  at  the  very  time  when 
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the  judgment  i*  in  its  greatest  strength;  and  even  where  disease 
supervenes,  it  is  not  always  easy  to  trace  the  effect  of  that  disease, 
and  to  show  how  far  it  may  have  weakened  or  impaired  any  of  the 
mental  faculties  in  particular.   All  we  can  do  is  to  form  the  best  judg- 
ment in  our  power  from  the  conduct  of  the  testator  himself,  and  the 
acts  done  by  him.     This  is  the  only  safe  evidence  to  rely  upon  in  an 
investigation  of  this  description ;  for  the  opinions  and  conclusions  of 
the  witnesses  are,  for  various  reasons,  so  little  to  be  depended  upon, 
that  it  would  be  very  unsafe  in  ordinary  cases  to  make  them  the 
foundation  of  any  judgment     Again ;  in  prosecuting  this  inquiry,  it 
is  a  part  of  the  duty  of  the  court,  and,  as  I  think,  of  its  most  diffi- 
cult duty,  to  ascertain  how  far  the  evidence  of  the  witnesses  in  the 
cause  is  deserving  of  credit ;  indeed,  I  may  say,  that  upon  the  sue* 
oessful  prosecution  of  that  investigation  will  necessarily  depend  the 
question  whether  the  decision  of  the  court  be  well  founded  or  not. 
With  regard  to  the  question  of  control  and  undue  influence,  a  mani- 
fest distinction  exists  between  them  ;  control  is  more  easily  capable 
of  a  description  approaching  to  a  definition,  because  it  necessarily 
imports  something  of  the  nature  of  duress  or  fear.     On  the  question 
of  undue  influence,  especially  in  the  case  of  a  wife,  very  little  is  to 
be  found  in  the  books,  or  could  be  expected  to  be  found.    Some  dicta 
we  have ;  for  instance,  Sir  John  Nicholl,  in  the  case  of  Kinglesid* 
v.  Harrison,  2  Phillim.  551,  observed  that  importunity,  in  its  correct 
legal  acceptation,  must  be  in  such  a  degree  as  to  take  away  from  the 
testator  free  agency.     The  same  question  was  discussed  in  William* 
v.  Goude,  1  Hagg.  577,  and  Huddlestone  v.  Armstrongs  1  Moo.  P.  C.  478. 
It  was  observed,  that  the  influenoe  to  vitiate  an  act  must  amount 
to  force  and  coercion,  destroying  free  agency.     The  testator,  there- 
fore, must  be  a  free  agent ;  by  which,  I  apprehend,  must  be  meant, 
that  he  must  have  the  power,  if  he  had  the  will,  to  do  or  not  to  do 
any  given  act     Whether  a  testator  be  a  free  agent  or  not,  as  there 
are  no  possible  means  of  penetrating  into  the  motives  by  which  he  is 
actuated,  must  be  judged  of  by  his  acts,  deeds,  and  all  the  surround- 
ing circumstances.     This,  I  fear,  of  necessity,  leads  the  way  into  the 
consideration  of  the  bulky  evidence  produced  in  this  cause,  both  as 
regards  the  capacity  of  the  deceased,  and  his  freedom  from  control. 
But  I  will  here  observe,  that  there  are  certain  parts  of  this  case, 
which  were  much  discussed  by  counsel,  and  not  improperly,  into 
which  it  is  not  my  intention  minutely  to  travel ;  I  mean  the  execu- 
tion of  various  deeds,  and  the  precise  amount  of  property  possessed 
by  the  deceased  at  the  making  of  the  will  propounded,  or  at  any 
given  period.     And  I  decline  undertaking  this  task,  because  I  have 
not  materials  for  doing  so  satisfactorily  —  I  have  not  enough  whereon 
to  form  a  judicial  conclusion.     In  a  case  of  this  description  the  his- 
tory and  character  of  a  testator  are  necessarily  no  unimportant  ingre- 
dients.    It  appears  that  the  testator  was  born  in  Germany,  and  pos- 
sessed of  no,  or  very  little,  property  when  he  came  to  this  country  for 
the  purpose  of  seeking  his  fortune ;  he  was  a  person  of  no  education,, 
and  he  does  not  appear  to  have  made  much  improvement  during  his 
long  residence  here.     The  evidence  varies  as  to  the  extent  of  hip 
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acquirements.    He  could  not  read  English,  save  in  a  very  limited 
degree ;  he  could  sign  his  name,  but  write  little  more.    By  occupa- 
tion he  was  a  tailor,  and  in  the  year  1816  was  admitted  by  his  coo* 
sin  a  partner  in  the  very  eminent  firm  of  Stulz  &  Co.,  carrying  on,  at 
the  period  of  these  transactions,  the  business  of  tailors  in  Clifford 
street     In  the  progress  of  time  he  gradually  acquired  very  considera- 
ble wealth,  and  continued  to  reside  in  this  country,  with  occasional 
visits  to  his  relations  in  Germany,  until  his  death.     I  must  take  his 
character  from  the  evidence  of  the  witnesses  produced  in  the  cause. 
He  was  manifestly,  at  least  up  to  some  of  the  periods  in  controversy, 
a  person  of  a  very  shrewd  mind.     Active  and  adroit  in  the  manage- 
ment  of  his  business,  of  a  very  reserved  disposition,  he  was  kind  and 
generous,  and  charitable  to  the  greatest  degree ;  but  unfortunately  it 
appears  too  clearly  by  the  evidence  that  he  was  very  irritable,  and 
utterly  incapable  of  restraining  his  violence  when  under  the  influence 
of  passion.     Thus  one  witness  deposes  —  "  The  deceased  was  at  times 
as  violent  and  uncontrollable  as  a  madman ;  I  have  seen  him  in  that 
state  in  his  best  days."     Another  — "  The  testator  was  of  a  very 
irritable  and  violent  temper ;  it  was  not  caused  by  his  bodily  infirm- 
ities; his  temper  was  bad  when  he  was  in  good  health."  A  third — "The 
testator  was  of  a  very  reserved  disposition ;  he  was  of  a  very  irritable 
temper."     And  a  fourth  —  u  I  adjudge  the  testator  to  have  been  con- 
stitutionally very  irritable ;  he  was  very  hasty  and  excitable ;  a  trifle 
would  upset  him,  and  make  him  very  angry.     He  expressed  himself 
in  very  violent  terms  towards  those  about  him,  and  sometimes  for 
the  most  trifling  cause."     I  have  endeavored  to  state  the  result  truly, 
and  will  refer  to  one  or  two  parts  of  the  evidence  from  which  I  draw 
these  conclusions,  and  which  I  think  sufficient  for  this  purpose.    The 
will  propounded  in  this  cause  is  dated  the  6th  July,  1848 ;  the  codicil 
is  dated  the  5th  September  in  the  same  year.    By  this  will  Mrs.  Stulz 
is  very  largely  benefited.    The  will  preceding  in  date,  and  which  is 
pleaded,  though  not  propounded,  bears  date  the  7th  August,  1847.    It 
is  manifest,  upon  comparing  the  contents  of  these  two  wills,  that  a 
much  larger  benefit  is  conferred  upon  Mrs.  Stulz  in  the  last  than  in 
the  preceding  one,  to  the  extent  of  many  thousand  pounds ;  the  precise 
amount  it  is  not  necessary  to  calculate.    It  will  suffice  to  say,  that,  by 
this  latter  will,  legacies  given  by  the  will  of  1847,  to  sundry  charities, 
to  some  individuals,  to  his  German  relations,  and  to  the  Tailor's  Be- 
nevolent Institution,  are  all  greatly  reduced,  and  the  benefit,  if  the  last 
will  be  valid,  accrues  to  Mrs.  Stulz  as  residuary  legatee.     I  have 
experienced  no  small  difficulty  in  arranging  the  order  of  my  judgment 
in  this  case,  not  merely  from  the  quantity  of  materials,  but  also  from 
the  absence  of  information  upon  some  points  which  have  been  brought 
prominently  under  discussion.     I  cannot  hope  that  I  have  attained 
a  very  lucid  order,  but  I  think  that  I  shall  so  far  succeed  that  my 
reasons  may  be  clearly  open  to  the  test  of  examination. 

It  has  been  said,  and  said  truly,  that  the  only  question  upon  which 
the  court  can  now  decide  is,  whether  the  will  propounded  is  entitled 
to  probate :  but  the  court  cannot  shut  its  eyes  to  the,  evident  conse- 
quences of  its  decision.    If  against  the  will  propounded,  then  the 
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will  of  August,  1847,  will  certainly  receive  probate ;  I  say  certainly, 
not  as  a  certain  legal  consequence,  bat  because  there  is  no  rational 
doubt.    The  question,  therefore,  is  not  between  Mrs.  Stub  and  the 
next  of  kin,  but  between  Mrs.  Stulz  and  the  legatees  in  the  preceding 
will,  especially  the  nephew  and  neices  and  the  Tailor's  Institution ; 
and  to  Mrs.  Stulz  it  is  a  question  of  so  many  thousand  pounds.    In 
the  following  observations  I  shall  endeavor  to  follow  to  a  certain  ex- 
tent the  order  of  time.     The  deceased,  being  a  widower,  in  the  year 
1826  married  the  party  in  this  cause,  who  has  since  taken  a  second 
husband.     He  was  accustomed  to  pay  occasional  visits  to  Germany 
for  the  purpose  of  seeing  his  relations,  until  the  year  1845.     There 
can  be  no  doubt  that  he  felt  a  great  regard  for  some  of  his  relations, 
and  he  evinced  it  by  great  liberality.     According  to  the  evidence,  at 
various  times  he  bestowed  very  large  sums  upon  them.     I  think  it 
unnecessary  to  go  further  into  this  part  of  the  subject,  nor  inquire 
whether  the  deceased  made  certain  alleged  declarations  at  an  early 
period,  namely,  in  1817,  or  afterwards,  of  his  sisters  having  shown 
their  affection  by  making  him  a  sharer  in  his  brother's  inheritance, 
from  which  he  had  been  excluded.     His  acts  show  what  he  felt 
Regard  for  his  relations  generally  is  a  proved  fact  in  this  case,  and 
great  generosity  towards  them.     How  far  that  regard  and  affection 
varied  at  times  is  a  different  question,  and  one  not  easily  solved. 
But,  in  truth,  to  argue  against  the  will  propounded,  on  account  of 
affection  to  the  sisters,  or  to  compare  its  probability  with  an  intestacy, 
is,  in  my  judgment,  wholly  fallacious.    The  true  comparison  is,  as  I 
have  said,  between  the  will  propounded  and  the  former  wills,  but 
especially  the  one  of  1847,  which,  when  made,  was  at  that  time  the 
best  evidence  of  the  extent  of  the  intentions  of  the  testator  to  benefit 
his  relations.     In  the  year  1845,  the  brother  of  the  deceased  died,  and 
there  is  only  one  transaction  prior  in  date  to  which,  as  I  apprehend, 
it  will  be  necessary  to  advert,  and  that  is,  tAe  fact  that  Mrs.  Stulz  left 
the  testator's  roof  in  1844,  when  a  letter  was  written  which  I  must 
afterwards  notice.     The  year  1846  is  a  more  important  period  for  the 
consideration  of  the  court    It  appeal*  that  in  that  year  Mrs.  Stulz 
was,  in  the  month  of  May,  confined  in  a  lunatic  asylum  kept  by  Dr. 
Sutherland ;  and  I  can  entertain  no  doubt,  from  the  evidence  in  this 
cause,  that,  in  some  degree,  the  necessity  for  this  confinement  came 
from  the  intemperate  habits  in  which  she  indulged.    In  the  month 
of  October,  in  that  year,  Mrs.  Stulz  was  released  from  confinement, 
but  did  not  return  to  reside  under  the  roof  of  the  deceased  until  a 
subsequent  period,  being  in  May,  1847.    During  the  absence  of  Mrs. 
Stulz,  Miss  W.,  who  had  been  many  years  domiciled  with  the  testa- 
tor, continued  to  reside  with  him.     In  the  ninth  article,  however,  of 
the  allegation,  it  i?  pleaded  that  the  testator  became  subject  to  epi- 
leptic fits  of  short  duration,  but  producing  effects  which  sometimes 
lasted  for  several  days,  and  deprived  him  of  the  power  of  duly  exer- 
cising his  mental  faculties.    This  brings  me  to  consider  when  and 
how  far,  if  at  all,  the  mental  faculties  became  impaired.     On  the  19th 
December,  1846,  a  will  was  executed  at  Brighton.    The  first  witness 

to  prove  the  decay  of  the  faculties  of  the  deceased,  consequent  upon 
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ill  health  and  the  occurrence  of  fits,  is  Darling,  who  was  his  servant 
from  1844  to  1847.    He  dates  the  illness  from  1845 ;  that  about 
August,  1846,  he  was  first  attacked  with  a  fit  at  Brighton.     He  says 
that  the  deceased  became  subject  to  these  fits,  from  that  time,  abort 
once  a  week ;  he  details  the  effects  of  them,  as  seen  partly  in  stupor, 
and,  according  to  his  account,  in  delusion ;  but  adds,  that  be  got  bet- 
ter towards  the  latter  end  of  1846.     The  next  witness  is  Alias  W. 
This  lady  was  permanently  resident  with  the  testator  for  many  yean.        / 
Strange  to  say,  she  knows  nothing  of  these  transactions   pleaded  io        V 
the  ninth  article;  she  knows  nothing  of  any  fit  till   March,  1847. 
Either  her  memory  is  most  defective,  or  Darling  strangely  mistaken 
in  his  evidence.     Can  she  have  forgotten  the  first  fit,  which  produced 
stupor,  lasting  nearly  a  week,  and  which  fits  occurred  once  a  week  ? 
Now,  what  advantage  do  I  derive  from  the  evidence  of  Mr.  Bloxam  ? 
He  is  a  medical  gentleman,  resident  in  London,  and  attended  the 
deceased  from  the  25th  May,  1846,  to  the  10th  of  April,  1847.     This 
gentleman  was  not  at  Brighton,  where  the  deceased  was  about  that 
period,  though  how  long  I  know  not     He  says,  when  he  first  attend* 
ed  the  deceased  he  found  him  suffering  under  considerable  disorder 
of  the  digestive  functions,  and  subject  to  fits  of  despondency ;  he  had 
two  epileptic  attacks,  one  in  the  winter  of  1846,  or  early  in  1847, 
which  rendered  him  incapable  for  two  or  three  weeks.    He  then  goes 
back  to  November,  1846,  when  he  says  he  had  a  consultation  with 
Dr.  Bright  as  to  the  propriety  of  authorizing  some  one  to  draw  checks 
for  him,  and  this  oa  account  of  his  present  state  and  apprehension 
of  subsequent  attacks. 

Now,  though  this  witness  cannot  speak  to  what  occurred  at 
Brighton,  1  think  I  must  presume  that  he  is  correct  in  his  date  as  to 
the  consultation  with  Dr.  Bright ;  and  if  so,  however  occasioned,  the 
testator  was  in  some  degree  at  that  time  treated  as  a  person  of  im- 
paired faculties.  Mr.  Hunter,  who  knew  the  deceased  from  1820,  and 
also  represents  himself  to  have  been  his  confidential  friend  from  1820 
up  to  the  month  of  May,  1847,  has  been  examined,  on  this  ninth 
article ;  but  strange  to  say,  that  though  with  the  deceased  down  at 
Brighton,  and  though  he  states  bpon  the  fourth  article,  that  he  assisted 
the  deceased  in  drawing  a  will  for  him,  to  wit,  the  will  of  the  19th 
December,  1846,  he  is  altogether  and  wholly  silent  as  to  the  state  of 
the  deceased's  mind  in  1846,  and  commences  his  evidence  by  stating 
it  was  at  the  anniversary  dinner  of  the  Tailor's  Institution  in  March, 
1847,  that  he  noticed  a  change  in  the  deceased.  Still  I  must  think 
that  either  his  memory  failed  him,  or,  what  I  must  not  suppose,  he 
was  imperfectly  examined  on  this  ninth  article  •,  for  on  the  seventy- 
first  interrogatory  he  says,  the  testator  was  so  far  affected  in  health, 
(but  in  what  way,  or  of  what  disease  I  do  not  know,)  in  the  latter 
part  of  1846,  as  not  to  have  any  desire  to  attend  to  business,  but  he 
was  not  incompetent  to  do  so ;  he  did  attend  to  business  during  the 
period  interrogated,  but  only  partially.  There  is  one  other  witness,  to 
whose  evidence,  I  regret  to  say,  I  cannot  refer  with  the  least  confi- 
dence, though,  had  it  been  possible  to  place  reliance  on  his  veracity, 
he  would  have  been  nearly  the  most  important  witness  in  the  whole 
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cause.    It  is  painful  to  think  that  a  gentleman  in  his  position  should 
be  so  justly  discredited  by  both  sides.    Now,  this  is  all  the  testimony 
that  I  can  find  relative  to  the  state  and  condition  of  the  deceased  in 
1846 ;  I  mean  all  the  evidence  given  upon  the  ninth  article.     I  can 
only  conclude,  that  the  testator  had  been  subject  to  some  illness,  and, 
probably,  to  some  consequent  diminution  of  mental  energy,  but  be- 
yond this  I  have  no  evidence  to  guide  me.     There  was,  however,  a 
will  made  on  the  19th  December,  1846,  and  prepared  by  a  solicitor  at 
Brighton.     Whether  this  will  was,  if  not  revoked,  a  valid  testament- 
ary disposition  of  the  deceased's  property,  is  not  a  question  I  am 
called  upon  to  determine.     Primd  facie  I  apprehend  I  must  presume 
that  it  is.    I  must  recollect  that  it  was  made  at  a  period  when  the 
deceased's  wife  had  jnst  been  released  from  confinement,  and  when 
Miss  W.  was  resident  with  the  testator :  and  as  Mr.  Hunter  swears 
it  was  made  with  his  advice  and  assistance,  I  must  briefly  notice  the 
contents  of  this  instrument.    The  testator  appoints  three  executors  of 
the  will ;  he  directs  them  to  purchase  the  sum  of  20,000/.  135.  4t£,  3/. 
per  cent,  stock,  to  pay  the  dividends  tcf  his  wife ;  this  bequest  is  to  be 
in  satisfaction  of  the  sum  of  10,000/.  now  standing  in  their  joint 
names.     On  the  decease  of  his  wife,  the  following  stock  bequests  are 
to  be  paid :  —  2,000/.  to  his  wife's  neices ;  3,000/.  to  the  building  fund 
of  the  Tailor's  Institution ;  3,000/.  to  Elizabeth  Nicola,  his  neioe, 
Caroline  Schmelzer,  and  Carl  Schmelzer,  to  be  equally  divided  be- 
tween them ;  1,500/.  to  his  executors,  equally  to  be  divided ;  500/.  to 
the  London  Orphan  Asylum  ;  250/.  to  the  Infant  Orphan  Asylum ; 
250/.  to  the  Infirmary  for  Fistula ;  1,000/.  to  the  poor  of  Kippenheim ; 
500/.  to  the  Consumption  Hospital ;  2,000/.  to  the  Tailors'  Institution, 
to  be  divided  as  therein  mentioned ;  10,000/.  for  E.  L.  W.  and  her 
children ;  2,000/.  to  8.  C. ;  and  the  remainder  of  the  stock  to  charitable 
purpbses.     He  gives  the  household  goods  and  furniture  to  E.  L.  W. 
and  S.  C,  some  other  legacies,  and  the  residue  between  Mr.  H.  and 
Mr.  W.     Such  are  the  contents  of  this  document — extraordinary,  at 
least  so  far  as  appears  from  the  evidence  produced  in  this  cause ;  and 
it  must  be  remarked  that  the  benefit  given  by  the  testator  to  his  rela- 
tives in  this  will  is  small  indeed,  compared  With  the  amount  of  the 
property,  and  the  bequests  to  strangers  in  blood ;  the  sisters  are  not 
even  mentioned  in  it.    The  property  bequeathed  by  this  will,  so  far  as 
I  can  make  a  rough  estimate  of  it,  was  under  55,000/. ;  what  was  the 
amount  of  residue  I  cannot  even  conjecture.     If  this  will  really  con- 
tained the  unbiased  testamentary  intentions  of  the  deceased,  the  sub- 
sequent wills  are  certainly  most  widely  discrepant  in  their  dispositions ; 
if,  on  the  contrary,  the  testator  at  the  time  of  making  this  will  was 
in  a  state  of  mental  incapacity  or  under  influence,  it  greatly  behooves 
the  court  to  be  upon  its  guard  with  respect  to  future  transactions ;  for 
whichever  way  it  be  taken,  this  will  is  a  proof  either  of  intentions 
wholly  contrary  to  subsequent  acts,  or  it  is  evidence  of  a  mind  so 
impaired  at  that  time  as  to  be  subject  to  undue  influence. 

I  now  approach  the  year  1847.  In  May  of  that  year  Mrs.  Stulz 
returned  to  the  deceased.  A  great  deal  of  evidence  has  been  given 
as  to  her  conduct  after  she  was  released  from  the  lunatic  asylum  in 
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October,  1846,  and  the  period  of  rejoining  the  testator ;  ranch  too  has 
been  said  of  the  deceased's  alarm  and  fear  lest  she  should  enter  bis 
house  during  any  part  of  that  interval,  and  of  the  negotiations  -which 
took  place  with  him  as  to  her  maintenance.    I  think,  without  entering 
into  detail,  I  give  the  opponents  of  the  will  of  1848  the  full  benefit 
of  this  evidence,  when  1  say  that  I  think  it  is  satisfactorily  established 
that  the  deceased  was  at  times  greatly  alarmed  lest  Mrs.  Stubs  should 
intrude  upon  him,  and  that  he  was  extremely  averse  to  her  return. 
How  those  feelings  originated,  whether  from  the  former  violence  of 
her  behavior  and  intemperate  habits,  or  whether  from  still  distrusting 
that  her  meptal  derangement  was  entirely  cured,  or  whether  the  feel- 
ings of  the  testator,  hostile  to  Mrs.  Stulz,  were  exasperated  against 
her  by  the  influence  of  others,  I  have  no  satisfactory  means  of  ascer- 
taining ;  nor,  the  fact  being  certain,  does  it  appear  to  me  to  be  very 
important  to  determine  all  its  causes.     I  cannot  take  an  isolated  view 
of  the  testator's  feelings  at  any  particular  period.    I  must  cast  my 
eye  over  the  whole,  and  endeavor  to  form  my  judgment  of  each  par- 
ticular period  with  reference  both  to  the  past  and  to  the  future,  as 
well  as  to  the  present    In  the  month  of  March  the  deceased  had  been 
resident  at  a  friend's  house,  in  the  Regent's  Park,  and  it  is  a  fact  fully 
established  that  he  there  experienced  some  fit  of  a  most  serious  cha- 
racter ;  thence  he  removed  to  a  hotel  in  Oxford  street,  and  afterwards 
to  Brighton,  accompanied  by  Miss  W.     I  can  entertain  no  reasona- 
ble doubt  that  the  mind  of  the  testator  was  in  some  degree  weakened 
by  that  attack,  but  not,  as  I  conceive,  materially  so ;  for  Mr.  Hunter 
States,  on  the  sixty-second  interrogatory,  that  the  testator  did  reoover 
his  health  in  a  great  measure  in  the  spring  of  1847 ;  and  in  August, 
1847,  we  have  another  will  made.    I  have  referred  to  these  circum- 
stances at  this  stage  in  order  to  show,  as  it  appears  to  me,  that  the 
return  of  Mrs.  Stulz  cannot  be  ascribed  to  any  particular  deterioration 
of  faculties  at  that  time.    The  mode  in  which  it  did  actually  occur  is 
singular.     The  intention  does  not  appear  to  have  emanated  from 
the  deceased  himself,  but  to  have  been  brought  about  by  the  conduct 
of  his  servant,  Darling. 

On  the  tenth  article  he  deposes,  "that  whilst  the  deceased  was  resi- 
ding at  Brighton  with  Misq  W.  and  her  sister,  he,  the  deceased,  told 
him  that  Miss  W.  used  to  speak  cross  to  him,  and  that  she  and  her 
sister  would  go  out  for  an  hour  at  a  time  and  leave  him ;  he  com- 
plained of  this,  and  said  that  they  had  often  been  cross  and  snappish 
to  him ;  he  often  complained  to  me,  when  putting  him  to  bed,  of  their 
being  inattentive  to  him.  I  cannot  say  it  was  entirely  a  fancy  with 
the  deceased.  I  once  at  the  Hyde  Park  Hotel,  as  Well  as  several 
times  at  Brighton,  asked  the  deceased  if  it  would  not  be  a  relief  to  him 
to  have  the  wife  back ;  I  thought  she  would  behave  much  better  to 
him  after  the  separation.  He  told  me,  at  the  Hyde  Park  Hotel,  that 
he  never  wished  to  see  her  any  more ;  but  at  Brighton,  on  the  first 
time  of  my  putting  it  to  him,  he  made  me  no  answer ;  on  the  second 
time  he  said  he  would  consider  of  it ;  he  said  he  had  an  aversion  to 
go  abroad,  as  proposed  by  Miss  W.,  as  he  was  afraid  the  Misses  W. 
would  put  him  in  a  madhouse  there ;  he  several  times  said  he  was 
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afraid  to  have  Mrs.  Stulz  back  again ;  at  last,  on  or  about  the  4th  or 
5th  May,  he  said  that  the  Misses  W.  had  scarcely  spoken  to  him  all 
the  evening,  and  that  he  wished  me  to  write  a  letter  to  Mrs.  Stulz, 
Baying  he  was  at  Brighton,  and  would  see  her  if  she  came  down.     I 
■wrote  the  letter,  and  jead  it  to  him  ;  he  told  me  not  to  send  it;  the 
same  day  he  read  it  again ;  he  told  me  again  to  wait ;  on  the  third 
time  he  asked  me  if  I  had  the  letter;  I  said  yes,  and  again  read  it  to 
him ;  on  Friday,  the  8th  May,  he  desired  me  to  send  it;  on  the  9th  May, 
Mrs.  Stulz  returned."     Miss  W.  says  in  her  evidence, u  I  left  in  conse- 
quence of  Mr.  Stulz's  most  unaccountable  behavior;  he  never  com- 
plained to  me  that  I  was  inattentive  to  him;  he  became  very  fretful  and 
very  contradictory  during  the  last  few  weeks  of  my  being  there."  By  this 
intervention  and  most  fortuitous  occurrence,  by  these  inglorious  means, 
ended  the  dynasty  of  Miss  W.,  and  succumbed  the  ministry  of  Messrs. 
H.  and  H.,  and,  perhaps  I  may  truly  add,  then  recommenced  the  reign 
of  Mrs.  Stulz — a  reign  previously  characterized,  as  many  other  reigns 
have  been,  by  commotions,  and  sometimes  successful  resistance,  and 
when  either  her  own  errors  or  misfortunes  had  withdrawn  her  from 
the  scene  of  action,  interrupted  by  a  temporary  revolution  —  a  reign, 
as  we  *shall  see,  after  its  commencement,  not  distinguished  by  its 
peace  and  tranquillity,  but  again  occasionally  chequered  by  domestic 
broils  and  by  violent  quarrels.     But  to  proceed.    Be  it  remembered 
that  this  evidence,  all  I  have  referred  to  hitherto,  comes  entirely  from 
the  opponents  of  the  ^rill  of  1848,  who  cannot,  and  indeed  have  not, 
attempted  to  impfgn  the  veracity  of  the  statements.     Some  conclu- 
sions, not  unimportant,  arise,  in  my  opinion,  in  the  consideration  of  it 
Though  the  idea  of  a  return  was  suggested  by  Darling,  that  idea 
was  adopted  by  the  deceased,  and,  it  is  perfectly  obvious,  was  his 
own  free  and  voluntary  act.     It  was  more  than  that,  it  was  an  effort 
to  obtain  emancipation  from  one  power,  though  at  the  risk  of  falling 
.  under  another  control.  Whatever  might  have  taken  place  with  respect 
to   Mrs.  Stulz   before,  however   violent    her  temper  or   outrageous 
her  conduct,  it  is,  I  think,  clear  that  the  testator,  upon  due  delibera- 
tion, not  hastily,  but  after  much  consideration,  thought  it  most  for 
his  happiness  that  she  should  return  to  him ;  nor  is  it  possible,  I  think, 
to  attribute  this  intention  entirely  to  any  neglect  of  the  Misses  W., 
though  this  was  certainly,  in  fact,  the  moving  cause.     The  departure 
of  Miss  W.,  too,  under  the  circumstances  mentioned  by  Darling,  and 
looking  at  the  statement  made  by  herself,  clearly  evinces,  that  what- 
ever regard  the  testator  had  for  her  was  at  that  time  at  least  extin- 
guished, hot  merely  on  account  of  her  inattention,  but  from  his 
supposition  that  she  might  possibly  intend  to  confine  him  in  a  mad- 
house. Assuming  that  the  deceased  was  not  serious  in  this  expression, 
or  that  it  was  to  be  taken  literally,  still  it  showed  great  exasperation 
of  mind  against  her.   The  will  of  the  7th  August,  1847,  was  prepared 
by  Mr.  Pike,  the  confidential  solicitor  of  the  deceased,  at  least  in  many 
matters  ;  and  I  am  not  aware  that  there  is  any  material  evidence  as 
to  the  interval  between  the  9th  May,  Mrs.  Stulz's  return,  and  the  7th 
August.    I  have  already  said,  and  now  repeat  it,  that  I  must  assume 
this  will  to  have  been  executed  by  a  competent  testator ;  and  I  think 
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that  this  is  a  real  starting-place  from  which  I  ought  to  commence  a 
more  narrow  examination  of  the  evidence  in  the  cause.  I  use  the 
expression  "  competent  testator/'  not  meaning  thereby  to  aver  that 
the  mental  faculties  of  the  testator  were  not  in  some  degree  weakened 
and  impaired ;  for  I  think  it  most  probable  that  the  illness  he  had 
experienced,  and  the  anxieties  he  had  undergone,  must,  to  a  ccrtau  \ 
extent,  have  diminished  the  original  vigor  of  his  mind. 

The  real  subject  of  inquiry  is,  how  far,  after  August,  1847,  up  to 
July,  1848,  any  diminution  of  mental  capacity  had  taken  place ;  and 
here  I  will,  by  the  way,  observe,  that  in  my  judgment  all  that  occurred 
subsequent  to  July,  1848,  is  comparatively  unimportant.  Of  the 
very  large  number  of  witnesses  produced  on  behalf  of  the  opponents 
of  the  last  will,  it  is  surprising  to  find  how  little  evidence  there  is 
really  applicable  to  this  issue,  and  how  difficult  further  it  is  to  select 
any  part  of  it  which  really  applies ;  and,  I  may  truly  add,  to  dis- 
tinguish evidence  to  bodily  infirmity  and  disease  from  that  which 
applies  to  mental  incapacity.  [Dr.  Lushington,  having  gone  through 
the  evidence  of  the  witnesses  produced  against  the  will,  in  the  order  in 
which  they  had  been  examined,  except  Mr.  Pike,  continued  :J  Mr.  Pike 
is  the  most  important  witness  in  this  cause,  save  Mr.  Harrison.  I 
apprehend  that  it  will  not  be  disputed  on  either  side  that  Mr.  Pike  is 
a  witness  of  unimpeachable  veracity,  and  that  he  has  given  bis  evi- 
dence in  this  cause  with  fairness  and  impartiality.  His  means  of 
knowledge  were  great ;  he  was  for  many  years  not  only  the  confiden- 
tial solicitor  of  the  deceased,  or  at  least  for  the  post  part,  bat  also 
the  private  friend.  One  result,  I  think,  necessarily  follows  from  the 
credit  due  to  him  and  his  evidence,  namely,  that  the  will  of  August, 
1847,  was  made  by  a  ♦  competent  testator.  I  do  not  by  that  expres- 
sion mean  by  a  testator  in  the  enjoyment  of  all  his  faculties  wholly 
undiminished,  but  legally  competent  to  give  effect  to  the  act  he  did, 
being  to  make  the  will  of  1847  —  a  will  almost  wholly  departing 
from  the  will  of  December,  1846.  Let  us  now  consider  what  means 
of  knowledge  Mr.  Pike  had  of  the  testator  from  August,  1847,  to 
July  or  September,  the  date  of  the  codicil  of  1848,  and  what  he 
says  to  capacity.  Mr.  Pike  commences  his  evidence  on  the  twelfth 
article  in  the  following  words :  —  "I  cannot  state  any  thing  about 
the  reduction  of  the  mental  powers  of  the  testator  until  the  last  occa- 
sion of  my  seeing  him  at  Norwood,  three  or  four  weeks  before  his 
death,  on  the  16th  April,  1849."  What  is  the  meaning  of  this ! 
But  one,  as  I  think,  namely,  that  so  far  as  he  observed,  and  according 
to  his  opinion,  there  was  not  any  perceptible  reduction  of  mental 
powers  up  to  that  time ;  and  this  is  apparent  from  the  next  passage; 
he  draws  a  distinction  between  bodily  and  mental  powers,  and  holds 
the  deceased  to  have  been  competent  to  business  in  October,  1848, 
and  Actually  does  business  with  him.  He  says,  u  I  considered  him 
competent  to  transact  business;  I  did  not  notice  any  impairment  of 
his  facnlties ;  I  did  not  see  much  of  him  after  August,  1848."  That, 
by  implication,  is  an  assertion  that  be  did  see  much  of  him  before 
that  date,  which  is  the  very  period  respecting  which  I  am  now  inquir- 
ing.   "  1  never  noticed  any  impairment  of  bis  faculties  from  epileptic 
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attacks,  or  from  any  other  cause."     I  have  no  means  of  ascertaining 

with  any  certainty  to  what  extent  intercourse  took  place  between  Mr. 

Pike  and  the  testator  between  August,  1847,  and  July,  1848.     He 

says,  however,  on  the  seventy-second  interrogatory,  "  The  testator  did, 

after  the  year  1846,  recover  from  the  effects  of  his  illness,  whatever  it 

was ;  I  do-  not  know  that  it  was  paralysis  and  epilepsy.     He  did  in 

the. years  1847„and  1848,  as  I  know,  attend  at  his  house  of  business; 

I  saw  him  there  during  the  period  interrogate,  (videlicet,  1847  and 

1848,)  attending  to  the  business  of  the  house,  and  I  also  saw  him 

there  on  professional  matters  connected  with  the  house ;  he  did  give 

orders  and  directions  regarding  professional  matters  of  business." 

On  the  ninetieth  interrogatory  he  says,  "  The  testator  did  consult  me 

in  August,  September,  and  October,  1847,  upon  a  claim  made  against 

him  by  Miss  W. ;  he  did  in  the  month  of  December  following  con* 

suit  and  employ  me  in  the  purchase  of  Mr.  H.'s  interest  in  the  house 

of  business ;  he  did  conduct  himself  in  a  rational  and  sensible  man* 

ner  upon  the  matters  inquired  after." 

On  the  ninety-second  he  says,  "  The  testator,  in  April,  1848,  called 
upon  me  for  his  will  made  in  1847,  and  I  gave  it  to  him."     On  the 
ninety-fourth,  in  July,  1848,  "  The  testator  informed  me  of  his  pur* 
chase  at  Norwood,  and  instructed  me  to  see  to  the  title  and  prepare 
the  conveyance.     I  did  confer  with  him  as  to  taking  various  articles ; 
he  instructed  me  to  ascertain  the  sum  required  for  them ;  be  thought 
the  sum  too  high,  and  directed  me  to  offer  50/.  for  the  same."     At  the 
end  of  his  answer  to  this  interrogatory  he  adds,  "  that  Mrs.  Stultz 
was  present  on  most  of  these  occasions,  namely,  as  to  the  Norwood 
estate;  that  the  deceased  appeared  to  act  under  her  guidance."     He 
speaks  to  further  transactions  in  the  month  of   September,  1848, 
whereby  it  is  clear  that  he  recognized  the  testator  as  competent  when 
he  made  the  will  in  July.   From  whom  emanates  this  evidence  ?   Not 
from  those  who  propounded  the  will  of  1848,  but  those  who  oppose 
it  — who,  not  merely  on  that  account,  but* from  the  intrinsic  value 
of  the  evidence  itself,  and  the  veracity  of  the  witness,  cannot  impugn 
it    No  wonder  that  in  the  argument  so  little  was  said  as  to  Mr. 
Pike's  testimony  on  behalf  of  those  who  produced  him.     I  have  now, 
I  hope,  carefully  analysed  the  whole  of  the  evidence  bearing  upon 
the  question  of  capacity,  produced   by  the  opponents  of  the  will  of 
1848,  given  by  all  the  witnesses  who  could  speak  to  that  period  ;  and 
speaking  of  this  evidence,  and  of  this  evidence  alone,  I  conceive  that 
it  is  utterly  impossible  to  arrive  at  any  conclusion  but  that  the  attempt 
to  prove  general  incapacity  at  the  time  of  making  the  will  of  July, 
1848,  has  totally  and  entirely  foiled.     I  do  not  mean  to  say  that  there 
were  not  times  and  seasons  when,  from  the  attacks  the  testator  expe- 
rienced, of  whatsoever  kind  they  might  be,  he  might  not  be  capable, 
for  periods,  of  transacting  business ;  nor  that  in  consequence  of  those 
and  previous  attacks,  to  a  certain  extent,  the  mental  faculties  of  the 
deceased  were  not  weakened  or  impaired  ;  but  I  do  assert,  that  not 
only  has  this  evidence  failed  in  establishing  general  incapacity,  but 
has  proved  to  my  satisfaction  that^the  testator  was,  in  July,  1848,  a 
competent  testator ;  or  that,  in  otffer  words,  no  testamentary  act  done 
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by  him«could  He  set  aside  on  the  ground  of  mental  incompetency 
alone.     What  good  purpose  can  it  answer  to  occupy  time  in  the  fur- 
ther investigation  of  this  part  of  the  case  ?     Let  us  see  of  what  it 
consists.     First,  of  evidence  for  or  against  capacity  prior  to  August, 
1847 ;  of  evidence  for  or  against  capacity  after  July,  1848.     Now, 
evidence  against  capacity  prior  to  1847,  may  have  a  bearing,  but  a       | 
very  remote  one,  upon  capacity  in  July,  1848 ;  because,  it  is  quite  evi- 
dent that  if  it  be  incontestably  proved,  as  I  think  it  is,  that  the  testa- 
tor was  competent  when  he  made  the  will  in  1847,  evidence  anterior 
to  that  period  is  all  but  useless  as  to  what  occurred  a  year  afterward*; 
and  though  evidence  to  incapacity  subsequent  to  the  making  of  the 
will  of  July,  1848,  may  have  some  retrospective  effect,  it  cannot  com- 
pete with  the  evidence  prior  to  and  about  the  period  when  the  will 
was  made. 

Then,  again,  evidence  to  capacity  prior  to  August,  1847,  can  only 
strengthen  the  ordinary  presumption  of  law,  and  tend  in  a  minute 
degree  to  corroborate  the  evidence  given  as  to  the  only  important  pe- 
riod. Evidence  to  capacity  subsequent  to  the  act  done  might  hare  a 
more  stringent  operation ;  because  assuming  it  to  be  given,  and  to  be 
credible,  it  would  prove  to  demonstration  that  the  mental  powers  of 
the  deceased  had  not  been  extinguished.  I  will  add  only  one  obser- 
vation on  this  part  of  the  case.  Mr.  K.  was  produced  as  a  witness 
to  the  capacity  of  the  testator ;  on  interrogatory  he  admits  that  his 
memory  had  greatly  failed,  and  says  that  he  was  not  of  as  perfect 
sound  mind  as  formerly.  This  was  his  opinion ;  though  the  facts  he 
details  of  the  deceased  transacting  business  in  Clifford-Street  might 
apparently  warrant  a  stronger  conclusion.  His  evidence  was  much 
relied  upon  as  proving  incapacity.  I  draw  a  totally  different  conclu- 
sion, and  for  that  reason  I  notice  his  evidence.  His  facts  are  strong, 
his  opinion  qualified  —  qualified  as  I  believe  the  truth  required ;  he 
describes  the  testator  competent,  but  not  possessed  of  all  his  faculties 
in  perfect  vigor.  Here,  then,  I  intend  to  take  the  first  position  in  this 
cause,  and  to  declare  the  opinion  upon  which  I  am  about  to  act,  that  it 
is  wholly  unnecessary,  so  far  as  the  question  of  general  capacity  is  to 
be  ascertained,  to  advert  minutely,  or  indeed  at  all  to  any  of  the  evi- 
dence in  support  of  that  general  capacity ;  for  the  evidence  produced 
to  impeach  it  has  not  only  failed  in  attaining  its  object,  but  has,  to 
my  satisfaction,  proved  that  very  capacity.  W  hy  should  I  uselessly 
occupy  time  in  accumulating  further  proof  upon  what  I  think  is  no 
longer  capable  of  dispute?  I  must,  however,  distinctly  guard  against 
being  supposed  to  say  more  than  that  there  is  established  an  adequate 
general  legal  capacity,  though  the  mental  faculties  were,  in  my  judg- 
ment, weakened  to  an  extent  which  no  words  can  describe,  and  which 
I  can  only  define  by  saying,  not  so  weakened  as  to  affect  generally 
the  testamentary  power.  I  have  advanced  this  step  in  the  cause,  but 
I  well  know  that  the  ultimate  decision  of  this  case  must  depend 
upon  a  very  careful  review  of  very  many  facts  and  circumstances 
besides  mere  capacity  —  that  the  case  of  the  opponents  of  this  will 
may  be  said  to  consist,  not  only  of  incapacity  or  impaired  capacity, 
but  also  of  control,  influence,  ancrof  improbability  so  gross,  that  the 
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court  must  conclude  that  the  deceased  never  would,  except  under  con* 
trol  or  under  influence,  have  made  such  a  disposition  of  his  property. 
These,  considerations  lead  me  to  that  branch  of  the  case  which  oc- 
cupies by  far  the  greatest  portion  of  the  evidence,  namely,  the  relation 
that  subsisted  between  the  deceased  and  his  wife,  her  conduct,  his 
regard  or  other  feeling  for  her;  and  this  it  is  my  duty  to  examine  as 
accurately  as  the  materials  I  possess  will  allow.     Mrs.  Stulz  was 
married  to  the  testator,  as  I  have  already  said,  in  the  year  1826 ;  and 
taking  Mr.  Harrison's  account  as  evidence  sufficient  for  the  present 
purpose,  it  would  appear  that  very  early  differences  had  existed  be- 
tween them  ;  but  who  was  the  party  to  blame  for  these  differences  is 
a  question,  I  must  admit,  I  am  quite  incapable  of  solving.     I  have  no 
further  information  as  to  what  then  occurred;  but  in  November,  1844, 
Mrs.  Stulz  left  the  house  of  the  deceased,  and  was  absent  for  four  or 
five  days.     Mr.  Harrison  acted  on  behalf  of  Mrs.  Stulz ;  Mr.  Pike  on 
behalf  of  her  husband.     A  postnuptial  settlement  was  then  prepared, 
but  Mr.  Harrison's  bill  affords  no  evidence  of  its  having  been  executed. 
On  the  22d  November,  1844,  a  letter  was  drawn  up  by  Mr.  Harrison 
for  the  deceased  to  sign,  and  which  he  did  sign.     This  letter  has  been 
made  the  subject  of  much  comment,  and  Mr.  Harrison's  conduct  has 
been  strongly  animadverted  upon,  but  I  cannot  think  with  much  jus- 
tice.    The  testator  was  at  that  period  in  the  full  enjoyment  of  his 
health  and  mental  faculties,  and  fully  competent  to  have  repudiated 
the  letter  and  negotiation  altogether,  had  he  been  so  disposed.     In  my 
opinion,  the  fair  deduction  to  be  drawn  from  this  transaction  is,  that 
whether  the  testator  or  Mrs.  Stulz  was  most  to  blame  for  the  separa- 
tion, the  deceased  was  glad  to  purchase  the  return  of  his  wife  by  the 
concessions  contained  in  that  letter.     Violent  quarrels  there  had  been 
no  doubt,  but  all  those  facts  prove  that  there  was  then  a  complete 
reconciliation.     It  is  clear,  however,  that  even  antecedent  to  this  pe- 
riod Mrs.  Stulz  most  unfortunately  indulged  in  habits  of  intemper- 
ance ;  and  there  is  abundance  of  evidence  to  show  that  no  reforma- 
tion took  place  afterwards.     It  is  most  probable  that  this  degrading 
habit  frequently  tended  to  occasion  differences,  and  to  exasperate  the 
irritable   temper  of  Mr.  Stulz ;  for  that  such  was  his  disposition  all 
the  evidence  concurs  in  proving.     I  have  very  little  means  of  tracing 
with  accuracy  upon  what  terms  Mr.  and  Mrs.  Stulz  lived  from  No- 
vember, 1844,  to  the  spring  of  1846,  nor  does  it  appear  to  me  very 
important  to  inquire.     I  should  apprehend  that  there  was  not  any 
substantial  difference  in  the  intercourse  between  the  parties  during 
that  interval  from  what  had  subsisted  antecedently.   He  was  irritable, 
and  violent  at  times  —  violent  in  words,  violent  in  acts ;  she  as  pro- 
voking as  woman  can  be  when  so  disposed,  and  fatal  indulgence  often 
deprived  her  of  the  little  self-restraint  she  was  in  the  habit  of  exer- 
cising—  a  state  of  things  not  unparalleled  in  married  life  under  some- 
what similar  circumstances,  and  by  no  means  proving  as  a  necessary 
consequence  that  affection  and  attachment  did  not  in  this  rough 
fashion  subsist  between  them.     So  things  went  on  till  the  spring  of 
1846;  by  this  time   Mr*  Stulz's  health  had  become  somewhat  im- 
paired, and  Mrs.  Stulz  had  become,  from  what  cause  I  need  not  say, 
voi,.  xvm.  50  * 
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a  fit  inmate  for  the  lunatic  asylum,  into  which  she  was  conveyed 
No  inference  can  be  drawn  from  .Mrs.  Stulz's  conduct  at  that  period, 
before  and  when  she  went  to  St.  John's  Wood.  Any  man  might 
reasonably  be  afraid  of  a  wife  in  such  a  state  of  mind,  and  avoid  all 
intercourse  with  her,  especially  a  man  of  Mr.  Stulz's  character,  at 
that  time  his  courage  and  energy  being  somewhat  reduced  by  illness. 
The  evidence  in  this  cause  satisfies  me  that  the  testator  was,  after  the 
release  of  his  wife  from  the  asylum  in  the  month  of  October,  1846, 
exceedingly  reluctant  to  have  any  personal  communication  with  her, 
in  great  alarm  lest  she  should  intrude  herself  into  his  house,  and  most 
desirous  to  exclude  her  therefrom.  It  appears  to  me  that  those  con- 
clusions, which,  I  think,  are  entirely  warranted  by  the  evidence,  are 
consistent  with  all  probability.  What  can  be  more  natural  than  that 
a  man  —  blind  of  course,  as  most  men  are,  to  their  own  infirmity  of 
temper  —  should  be  averse  to  the  return  of  a  lady  who  had  exaspe- 
rated instead  of  assuaged  that  infirmity,  by  the  provocations  to  which 
he  was  exposed,  in  consequence,  in  part  at  least,  of  habits  which 
finally  led  to  actual  insanity  ?  It  may  be  fairly  inquired  how,  if  such 
was  the  case,  the  testator  came  voluntarily  to  call  Mrs.  Stulz  back 
again  in  May,  1846.  As  to  the  actual  recall,  we  have  only  the  evi- 
dence of  Darling,  the  letter  written  by  him,  and  that  of  Mrs.  W.,who, 
speaking  of  the  cessation  of  her  intercourse  with  the  testator,  says  it 
Occurred  in  consequence  of  his  unaccountable  behavior  at  the  period 
of  Mrs.  Stulz's  return;  but  I  am  clearly  of  opinion  that  such  return, 
if  it  be  assumed  to  have  been  the  suggestion  of  Darling,  and  not  to 
have  originated  with  the  deceased,  was  on  his  part  perfectly  volun- 
tary. Besides  the  positive  evidence  of  Darling  and  of  the  letter, 
many  reasons  occur  to  account  for  it ;  much  evidence  proves  it.  The 
first  fact  is  the  facility  —  I  ought  rather  say  the  anxiety — the  testa* 
tor  had  for  the  return  of  his  wife  after  she  left  him  in  1844,  and  the 
price  with  which  he  purchased  it.  The  second  fact  is  somewhat  less 
distinctly  established,  but  still  sufficiently  so,  namely,  the  position  in 
which  the  deceased  was  placed  from  May,  1846,  to  May,  1847.  The 
star  then  in  the  ascendant  was  Miss  W.,  but  not  Miss  W.  alone. 
There  is  evidence  to  show  that  the  deceased  did  deem  his  release  from 
her  and  others  most  acceptable ;  but  I  need  not  go  into  this,  for  Dar- 
ling distinctly  proves  the  fact  that  the  testator  complained  of  the 
neglect  of  Miss  W.,  and  expressed  his  apprehensions  of  her  inten- 
tions, whatever  they  might  have  been.  The  last  fact  I  will  advert 
to  is  distinctly  formed  by  undeniable  evidence,  that  the  deceased 
expressed  his  satisfaction  upon  the  return  of  his  wife ;  for  instance, 
"the  testator  did  upon  subsequent  occasions  (namely,  after  May, 
1847)  express  great  pleasure  at  having  his  wife  home  again,  and  at 
having  got  relieved  from  persons  who  had  previously  been  about  him, 
and  endeavored  to  keep  them  separate."  The  period  of  real  import* 
ance  to  the  ultimate  decision  of  this  cause  is  that  from  the  return  of 
Mrs.  Stulz  in  May,  1847,  to  the  mouth  of  July,  1848.  Upon  what 
terms  did  Mrs.  Stulz  live  with  her  husband  —  to  what  extent  did  she 
exercise  influence  or  control  over  him  ?  As  the  will  of  1848  is  a  de- 
parture from  the  will  of  1847,  and  wholly  in  favor  of  Mrs.  Stub,  the 
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terms  upoft  which  they  lived  are  important  to  this  extent,  as  showing 
the  probability  or  improbability  of  such  alteration. 

Now,  as  to  the  terms  on  which  Mr.  and  Mrs.  Stubs  lived,  the  evi- 
dence is  somewhat  contradictory ;  there  is  evidence  of  kind  treat* 
ment  on  her  part,  and  there  is  evidence  of  the  contrary,  and  there  is 
evidence  of  violent  quarrels  taking  place  between  them.     The  conclu- 
sion lam  disposed  to  draw  is,  that  Mrs.  Stub,  immediately  after  her 
return,  conducted  herself  with  greater  kindness  and  "consideration  to- 
wards the  deceased,  and  practised  more  self-restraint,  but  that  in  the 
course  of  no  long  period  of  time  they  relapsed  into  their  former  state. 
Quarrels,  and  violent  quarrels  too,  were  not  unfrequent     Mr.  Stubs 
was  most  irritable,  and  when  irritated  wholly  ungovernable.     Mrs. 
Stulz  resumed  to  some  extent  her  former  habits,  and  occasionally 
exasperated  the  deceased  —  a  state  of  things,  as  I  have  already  said, 
not  wholly  without  example,  not  inconsistent  altogether  with  affec- 
tion'between  the  parties.     Then  as  to  control  and  influence;  I  have 
no  hesitation  in  expressing  my  convictioi),  that  the  deceased  was 
under  the  influence   of  Mrs.  Stulz  during  this  whole  period,  and  up 
to  the  time  of  his  death ;  and  moreover,  that  during  the  year  of  her 
absence  he  was  under  the  influence  of  Miss  W.    I  believe  that  when 
Mrs.  Stulz  returned  in  May,  1847,  the  deceased  continued  to  be  in- 
fluenced, if  +1  may  use  that  word,  in  this  peculiar  sense,  and  that  the 
transition  was  easy  from  influence  exercised  by  Miss  W.  to  influence 
exercised  by  Mrs.  Stulz ;  but  how  far  the  exercise  of  this  influence 
was  increased  as  the  time  went  on,  and  whether  it  became  ultimately 
that  degree  of  influence,  amounting  to  control,  which  would  invalid- 
ate an  instrument  made  whilst  the  testator  was  subject  to  it,  is  a 
question  which  cannot  be  easily  settled.     It  is  not  easy  to  describe 
with  accuracy  the  result  of  this  evidence.     That  the  deceased  was  in 
many  instances  prevented  following  his  own  immediate  wishes  by  the 
acts  and  influence  of  his  wife,  must,  I  think,  be  conceded,  especially 
in  all  matters  of  domestic  arrangements,  and  occasionally  in  his 
wishes  frequently  to  visit  London,  whilst  at  Dulwich ;  but  the  strong- 
est instance  of  all  is  the  limiting  the  supply  of  money,  which,  stand- 
ing alone,  is  a  circumstance  of  considerable  weight     To  fix,  how- 
ever, the  value  of  all  this  evidence,  all  circumstances  must  be  taken 
into  consideration ;  we  must  see  in  what  particulars  the  deceased 
acted  as  a  free  agent,  as  well  as  those  in  which  he  gave  way  to  influ- 
ence, or  submitted  to  be  controlled.    During  the  period  in  question 
we  find  many  distinct  acts  of  importance  not  done  under  control, 
many  independent  habits ;  for  instance,  though  it  is  stated,  and  I 
doubt  not  truly,  that  the  purse  of  the  deceased  was  scantily  sup- 
plied, Mrs.  Stulz  probably  abstracting  all  that  she  deemed  super- 
fluous, yet  the  testator  retained  the  dominion  over  his  own  fortune, 
for  in  July,  1847,  he  gave  1,000/.  for  the  benefit  of  his  nieces ;  and 
no  one  could  argue  that  such  an  act  was  not  rather  despite  the  in* 
fluence  of  Mrs.  Stulz,  than  done  in  conformity  with  it.    He  went 
to  the  house  in  Clifford  Street,  and  gave  orders  and  directions  as  to 
professional  matters  of  business.     He  made  the  will  of  August, 
1847,  undisputed  in  this  cause;  he  personally  waited  upon  Mr., Pike, 
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and  obtained  back  that  will ;  he  subsequently  purchased  the  property 
at  Norwood. 

But  the  most  important  fact  of  independent  conduct  (though  that 
fact  in  another  view  operates  to  the  contrary,  of  which  hereafter)  is, 
that  after  the  will .  of  1847,  Mrs.  Stulz  having  complained   that    his 
German  relations  had  too  much,  Mr.  Pike  had  told  Mrs.  Stulz   that 
he  could  not  take  instructions  from  her,  and  appealed  to  the  testator, 
who  said  he  sbotild  do  no  such  thing,  or  used  some  such  expression. 
Mr.  Pike  says,  "  Invariably,  when  I  mentioned  this  to  Mr.  Stulz,  be 
Bhowed  that  he  would  not  allow  of  any  intermeddling  in  his  feelings 
towards  them."     Giving  as  impartial  consideration  as  I  can   to  the 
evidence  on  both  sides  as  to  this  question,  I  have  come  to  this  con- 
clusion, that  the  testator  was,  during  the  years  1847  and  1848,  veiy 
considerably  under  the  influence  of  Mrs.  Stulz,  but  that  he  was  not 
so  subjected  to  her  control  as  to  be  incapable  of  acting  for  himself 
when  he  thought  fit  to  do  so.     When  I  come  to  the  evidence  upon 
the  condidit,  the  inquiry  will  be  whether  her  influence  was  so  exer- 
cised as  to  invalidate  the  act  done.    Before  J[  approach  that  discus- 
sion, I  will  consider  a  little  further  the  probabilities  of  the  testator 
voluntarily  departing  from  the  will  of  1847,  and  making  the  will  of 
1848.     There  are  many  circumstances  which  satisfy  my  mind  that 
such  a  change  of  intention  was  not  likely  to  have  originated  with  the 
testator.     I  think  the  testator  had  quite  good  grounds  for  abandoning 
the  will  of  1846 ;  that  will  was  made  under  circumstances  which  were 
totally  changed.     Miss  W.  was  gone;  Mrs.  Stulz  returned ; -Mr.  J£ 
out  of  favor.     I  stop  not  to  examine  the  causes  of  such  change ;  ail  I 
need  say  is,  that  the  departure  from  the  will  of  1846  does  not  savor 
of  any  irrationality.     The  will  of  1847  was  made  by  Mr.  Pike,  admit- 
ted to  be  his  friend,  and,  for  the  most  part,  confidential  solicitor.    I 
doubt  not  that  it  contained  faithfully  the  intentions  of  the  testator  at 
the  time ;  I  doubt  not  that  he  then  intended  to  convey  the  benefits 
specified  to  his  relations  and  the  Tailors'  Institution,  giving  as  he  did 
an  ample  provision  to  his  wife.     I  apprehend  that  the  presumption 
of  law  as  well  as  probability  is  against  a  change  without  adequate 
cause;  and  that  probability  is  further  strengthened  by  the  feelings  of 
strong  attachment  which  the  deceased  entertained  for  the  Tailors' 
Institution,  which  it  is  proved  never  abated,  and  by  the  bequests  in 
its  favor  which  had  so  long  existed  in  all  previous  wills.     In  following 
out  this  reasoning  I  must  further  observe,  that  I  see  no  reason  for 
believing  that  the  testator's  affection  for  his  relations  had  diminished; 
on  the  contrary,  Mr.  Pike's  evidence  that  I  have  just  read,  and  which 
distinctly  applies  to  this  period,  namely,  that  the  testator  would  allow 
of  no  intermeddling  with  his  feelings  respecting  them,  is  a  strong 

Eroof  to  the  contrary.  These  are  all  strong  reasons  against  the  pro- 
ability  of  the  deceased  abandoning  the  will  of  1847,  and  making  the 
will  of  1848.  What  reasons  are  there  on  the  other  side  for  such  a 
change  ?  That  the  amount  of  the  property  of  the  testator  had  either 
been  erroneously  taken  too  high  in  1847,  or  that  in  the  interval  it  had 
decreased  ?  For  the  first  supposition  there  is  no  evidence ;  for  the 
second  there  is  no  adequate  proof  that  the  property  had  diminished, 
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and  very  little  or  rather  no  proof  that  the  testator  so  believed  or.  de- 
clared. Indeed,  I  have  no  satisfactory  evidence  of  the  amount  of 
property  the  deceased  possessed  at  any  one  period.  I  think  I  am 
now  in  a  position  to  commence  the  examination  of  the  evidence 
applying  to  the  making  and  execution  of  the  will  of  1848. 

I  am  well  aware  that  I  have  passed  by  many  topics  which  properly 
were  the  subjects  of  discussion  at  the  bar,  but  which  I  do  not  think 
it  necessary  to  advert  to  in  this  judgment ;  but  I  have  endeavored  to 
give  a  candid  consideration  to  all  which  appeared  to  me  to  bear  most 
stringently  on  the  question  for  decision.    I  enter  upon  the  considera- 
tion of  the  evidence  upon  the  condidit  with  the  following  convictions, 
which  Thave  endeavored  to  prove  to  be  well  founded  by  reference  to  the 
evidence  in  the  cause :  —  First,  that  in  June  and  July,  1848,  the  testator 
was  generally  competent  to  make  any  testamentary  disposition  of  his 
property,  though  to  some  extent  his  faculties  were  weakened,  and  neces- 
sarily weakened,  by  previous  illness.    Secondly,  that  the  deceased  was 
in  great  measure  subject  to  the  influence  of  Mrs.  Stulz,  but  not  under 
control,  in  many  important  matters.    Thirdly,  that  the  probability  id 
against  the  will  of  1848,  if  the  testator  were  left  uninfluenced.  What 
is  the  first  intimation  which  the  evidence  affords  as  to  any  thing  done 
or  contemplated  with  respect  to  the  will  of  1847,  or  the  making  of 
a  new  will :  Mrs.  Stulz's  applications  and  complaints  to  Mr.  Pike  that 
too  much  was  given  to  the  German  relations  —  his  rejection  of  such 
applications  —  Mr.  Stulz's  determined  feelings  on  that  subject — when 
precisely  this  occurred,  or  what  took  place  in  the  interval,  we  have 
no  evidence  of.     The  next  fact  is  one  of  great  importance.     The  will 
of  1847  had  been  left  in  Mr.  Pike's  custody ;  on  the  12th  of  April  the 
deceased  applied  for  it,  and  it  was  delivered  to  him.  It  was  contended 
in  argument  that  the  deceased  might  on  that  occasion  have  been  ac- 
companied by  Mrs.  Stulz.     I  must  say  I  think  this  was  a  most  hope- 
less  attempt,  for  on  what  possible  principle  could  I  assume  from  Mr. 
Pike's  silence  that  the  deceased  did  not  come  alone  ?  To  do  so  would 
be  to  violate  both  probability  and  -all  the  rules  of  sound  reasoning: 
But  even  if  the  fact  was  so,  the"  surrender  of  the  will  by  Mr.  Pike 
would  still  remain  an  indisputable  fact,  and  from  it  a  further  conclu- 
sion necessarily  follows,  that,  in  Mr.  Pike's  opinion,  the  testator  was 
then  of  sound  mind,  and  a  free  agent.     This,  however,  is  not  all,  for 
it  would  be  vain  to  deny  that  the  deceased,  in  so  getting  back  the 
will  of  1847,  had  some  ulterior  intention ;  all  that  occurred  before  and 
since  leads  to  such  conclusion.   Soon  after  this  occurred  the  deceased 
went  to  Dulwich.    We  know  not  what  passed  in  this  interval,  but  at 
the  end  of  June,  Mr.  Harrison  is  sent  for.    Let  me  consider  how  Mr. 
Harrison  stood  in  relation  to  the  testator.   It  is  true  that  the  deceased 
bad  been  acquainted  with  him  many  years,  and  that  their  first  inter- 
course was  of  a  friendly  and  not  antagonistical  character ;  but  on 
many  occasions  Mr.  Harrison  had  been  employed  as  the  solicitor  of 
Mrs.  Stulz,  and  in  direct  opposition  to  the  deceased ;  it  was  natural, 
therefore,  that  the  deceased  should  not  view  him  with  any  very 
friendly  feelings ;  and  it  is  proved  by  the  evidence,  and  especially  by 
Mr.  Pike,  that  the  testator  did  entertain  a  dislike  towards  him*  From 
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the  year  1845  to  the  year  1847,  I  do  not  find  that  Mr.  Harrison  had 
any  professional  engagement  with  Mr.  Stulz.  I  judge  from  his  bilk. 
On  Mrs.  Stulz's  return,  on  the  9th  May,  it  would  appear  that  Ml, 
Harrison  was  called  into  action,  and  on  the  15th  of  that  month  he 
was  at  Brighton,  and  in  conference  with  the  testator  and  Mrs.  Stub; 
at  that  interview  at  Brighton  the  deceased  was,  according  to  Mr. 
Harrison's  representation,  in  an  extremely  exhausted  state,  and  not 
equal  to  conversation  on  any  business  subject ;.  and  considering  the 
excitement  on  parting  with  Miss  W.,  and  the  return  of  Mrs.  Stulz,  it 
is  most  probable  such  would  be  the  case.  Mr.  Harrison  expressly 
disclaims  having  gone  to  make  a  will  for  the  deceased,  but  he  does 
not  give  any  very  distinct  account  either  of  the  object  of  his  journey, 
or  what  was  done.  The  will  of  1846  was  mentioned,  and  the  or-  m 
cumstances  which  had  occurred  with  Miss  W.  and  others ;  and  here, " 
from  the  state  of  the  deceased,  it  would  appear  the  matter  ended. 
Then  follows  the  will  of  1847,  made  by  Mr.  Pike.  From  the  18th 
January  to  the  8th  September,  1847,  Mr.  Harrison  had  no  interview 
with  the  "deceased.  On  the  8th  September,  Mr.  Harrison  had  a  con- 
ference with  the  deceased,  and  I  am  strongly  inclined  to  the  opinion 
that  the  conference  related  to  the  will  of  1846,  and  the  transactions 
of  that  period.  I  judge  so  from  the  expression  itself,  "  the  old  will,'9 
and  from  the  context  The  further  entries,  namely,  those  of  the  26th 
March  and  the  9th  April,  show  that  Mr.  Harrison  was,  as  to  certain 
business,  acting  on  behalf  of  and  with  the  testator,  though  I  cannot 
doubt  that  he  did  so  at  the  instigation  of  Mrs.  Stulz ;  the  nature  of 
the  business,  I  think,  shows  this.  It  appears,  then,  that  the  testator 
had  been  in  possession  of  the  will  of  1847,  on  the  12th  April  Mr. 
Harrison's  interference  commences  on  the  26th  June. 

It  is  almost  needless  to  observe,  that  upon  -the  credit  to  be  given 
to  the  evidence  of  Mr.  Harrison  mainly  depends  the  result  of  this 
cause.  That  credit  has  not  been  impeached  on  the  ground  of  previ- 
ous conduct  or  character ;  the  mode  in  which  he  gives  his  evidence 
must  presently  be  the  subject  of  consideration.  It  has  been  argued 
and  I  must  say  with  good  reason,  that  it  was  very  improbable  that 
the  testator  would  voluntarily  employ  Mr.  Harrison  to  make  his  will ; 
that  Mr.  Pike  was  the  individual  he  would  have  selected.  To  which 
it  has  been  answered  that  the  changes  from  the  will  of  1847  pre- 
vented Mr.  Pike  from  being  employed  to  make  the  new  will,  those 
changes  being  the  removal  of  his  name  as  executor,  and  the  diminu- 
tion of  the  legacies  in  favor  of  himself  and  daughter.  These  circum- 
stances do,  in  some  degree,  account  for  the  non-employment  of  Mr. 
Pike,  but  do  they  account  for  the  employment  of  Mr.  Harrison  ?  I 
think  not.  I  think  that  the  true  cause  of  Mr.  Harrison  being  called 
in  was  the  influence  of  Mrs.  Stulz,  and  though  there  is  no  direct  evi- 
dence of  such  being  the  case,  I  am  of  opinion  that  the  circumstantial 
evidence  renders  it  most  probable  that  he  was  called  in  at  her  instiga- 
tion, and  at  her  instigation  only.  On  the  24th  of  June,  1848,  Mrs. 
Stulz  writes  a  note  requesting  Mr.  Harrison  to  come  to  Dulwich,  and 
•  dine  there,  but  not  saving  for  what  purpose.  Mr.  Harrison  answers 
he  will  come  on  Friday,  the  30th ;  and  on  that  day  he  goes.     It  is 
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-worthy  to  be  noted  that  Mr.  Harrison  deposes  that  between  the  30th 
gf  June  and  the  6th  September  he  saw  the  deceased  seventeen  times 
in   Saville  Row,  and  probably  other  times,  of  which  he  has  no  note. 
This,  then,  is  most  clear,  that  Mr.  Harrison  had  very  ample  opportu- 
nity of  seeing  the  state  of  the  deceased ;  all  that  was  apparent  must 
have  been  seen  by  him.    If  the  statement  of  Mr.  Harrison  be  true, 
what  is  the  short  summary  of  the  facts  ?     That  Mrs.  Stolz  was  the 
duxfacti;  that  the  instructions  proceeded  from  her,  or  were  in  her 
handwriting;  but  that  the  deceased  took  a  part  therein,  adopted 
what  was  done,  and  that  too  as  a  free  agent,  and  a  person  of  testa- 
mentary capacity.    By  this  observation  I  mean  that  Mr.  Harrison 
so  considered  him  to  be,  and  has  so  represented  him ;  and  that  if  Mr. 
Harrison's  evidence  be  not  displaced  by  a  consideration  of  all  that 
previously  occurred,  this  is  the  conclusion  to  which  that  evidence 
would  lead.     The  draft  was  prepared,  and  was  read  over,  and  the 
blanks  supplied  partly  by  Mrs.  Stulz  and  partly  by  the  deceased.  The 
interview  lasted  two  hours.     Mr.  Harrison  gives  a  very  brief  account 
of  the  execution  of  this  will.     I  presume  that  he  was  satisfied,  from 
what  had  previously  passed,  of  the  deceased's  knowledge  and  appro- 
bation thereof.    But  he  deposes  in  very  decided  terms  to  capacity  on 
all  these  occasions,  and  states  his  reasons.     As  to  the  execution  of 
the  will,  Mr.  Harrison,  jun.  and  Mr.  Johnson  have  been  examined, 
and  not  cross-examined.     On  the  part  of  the  opponents  of  the  will 
great  complaint  has  been  made  of  the  want  of  this  opportunity.     It 
was  said,  and  I  doubt  not  truly,  that  a  motion  was  made  to  the  court 
for  the  witnesses  to  be  brought  up  for  examination,  and  this  motion 
was  refused.     I  cannot  investigate  this.     I  am  bound  to  conclude 
that  the  learned  judge  who  so  rejected  the  motion  did  so  on  good 
grounds,  and  consequently  that  the  party  has  not  on  that  account  any 
grievance  justly  to  be  complained  of.     It  had  been  further  urged  that 
Mr.  Johnson  ought  to  have  been  examined  on  the  subsequent  plea. 
I  cannot  think  that  any  such  obligation  existed.     When  a  witness 
has  once  been  examined,  and  consequently  exposed  to  cross-exami- 
nation, I  am  not  of  opinion  that  a  party  is  ipore  especially  called 
upon  to  produce  Trim  a  second  time,  because  by  the  fault  or  misfor- 
tune of  his  opponent  no  cross-examination  took  place.     If,  indeed, 
such  individual  was  the  only  person  who  could  speak  to  some  parti- 
cular fact  afterwards  pleaded,  it  might  be  fairly  urged  that  he  could 
not  be  passed  over  with  justice ;  but  this  cannot  be  said  as  to  plead- 
ing general  capacity,  on  which  so  many  witnesses  were  examined. 
The  preparation  and  execution  of  the  codicil  obviously  require  less 
nice  examination.     This  codicil  confirms  the  will ;  and  here  a  very 
nice  question  might  possibly  arise. 

Assuming,  for  the  sake  of  the  argument,  that  the  will  was  not  satis- 
factorily established  as  to  either  capacity  or  free  will,  and  that  the 
codicil  was  satisfactorily  proved,  it  would  be  a  question  of  no  small 
difficulty  whether  the  codicil  would  not  set  up  the  will,  upon  the 
ordinary  principle  that  a  codicil  republishes  a  will ;  and  also  because 
in  this  case  there  is  express  reference  made  to  it,  and  confirmation 
given.    The  circumstances  of  the  present  case  may  or  may  not  ren- 
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der  it  necessary  to  dwell  upon  this  topic,  but  it  is  one  that  should  not 
pass  unnoticed.    Before  I  proceed  to  give  my  view  of  the  effect  of  all 
the  evidence  I  have  quoted  or  referred  to,  it  will  be  necessary  to 
glance  at  some  points  of  secondary  importance,  and  not  altogether 
to  forget  the  documentary  evidence.    'The  first  part  of  this  evidence 
to  which  I  think  it  necessary  to  advert  consists  of  the  letters  written 
by  Mrs.  Stulz ;  however  obtained,  they  are  certainly  legal  evidence 
against  Mrs.  Stulz,  one  of  the  parties  in  the  cause.     These  letters 
can  be  important  only  as  they  bear  upon  bodily  infirmity,  mental 
incapacity,  or  control  and  undue  influence.     In  my  judgment,  they 
have  no  material  effect  with  respect  to  any  of  these  three  particulars. 
There  are  passages  which  operate  both  ways,   [which  the    court 
referred  to.] 

And  now  let  me  bring  this  judgment  to'  a  close,  by  stating  the 
general  effect  produced  on  my  mind  by  a  consideration  of  the  whole 
of  this  mass  of  evidence,  and  the  conclusions  to  which  I  have  been 
led,  endeavoring,  as  I  have  to  the  best  of  my  ability,  to  give  every 
part  of  it  its  just  and  proper  weight,  not  seeking  to  avoid  the  diffi- 
culties of  the  case,  and  so  making  my  judgment  apparently  strong, 
but  in  reality  weak,  because  evasive  of  what  is  most  embarrassing; 
seeking,  as  far  as  may  be,  to  ascertain  what  collusion  is  supported* 
and  legally  supported,  by  the  preponderance  of  the  evidence.     I  am 
satisfied  that  the  deceased  possessed  during  the  period  of  these  trans- 
actions testamentary  capacity  at  all  times,  when  not  under  the  infia* 
ences  of  certain  attacks,  whether  of  epilepsy,  of  paralysis,  or  whatever 
else  they  may  be  called.    Looking  at  his  bodily  infirmities,  and  the 
disorder  to  which  he  had  been  subject,  I  believe  from  the  evidence, 
that  though  his  testamentary  capacity  remained,  there  was,  and  must 
have  been,  some,  and  no  inconsiderable,  reduction  of  mental  energy, 
and  of  firmness  and  resolution  of  mind.    That,  I  think,  was  his  state 
and  condition.     I  conclude  further,  that  in  many  respects,  and  from 
various  motives,  he  was  under  the  influence  of  Mrs.  Stulz ;  his  very 
necessities  rendered  this  most  probably  the  case.     Quarrels  though 
there  were,  Mrs.  Stulz  was  attentive  and  kind  to  him ;  she  managed 
many  of  his  affairs,  and  was  his  amanuensis.    The  whole  conduct 
of  the  household  rested  with  her ;  her  superior  education  and  energy 
gained  ground  as  his  capacity  for  exertion  diminished  and  his  power 
of  expression  decreased.     The  very  character  of  the  deceased  placed 
him  under  influence.     His  want  of  education,  his  irritability,  his  vio-*     , 
lent  passions,  which  are  almost  always  followed  by  subsequent  sub- 
missiveness — for  as  the  tide  flows  strongly,  so  it  ebbs — all  these 
causes  combined  to  produce  this  result    Then  as  to  the  will  in  ques- 
tion.    I  have  no  direct  or  positive  evidence  from  whom  it  originated; 
but  looking  at  the  whole  evidence,  I  think  it  most  probable  that  the 
will  of  1847  would  have  remained  undisturbed  had  not  the  deceased 
been  induced  to  depart  from  it  at  the  instance  of  his  wife.     I  believe, 
from  the  evidence,  that  the  will  of  1848  originated  with  Airs,  Stulz ; 
I  believe  that  Mr.  Harrison  was  employed  at  her  instigation.     We 
know  by  positive  evidence  that  the  instructions  were  given  by  her ; 
and  seeing  how  little  reason  has  been  assigned,  or,  at  least,  proved 
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by  evidence,  for  the  departure  from  the  will  of  1847,  I  do  not  doubt 
that  the  will  of  1848  was  executed  at  her  instance  and  under  her 
influence.    But  all  this,  however  true  as  I  may  think  it  to  be,  does 
not  decide  the  question  of  its  validity.     There  is  another  point  to  be 
determined.     Was  this  well  understood  by  the  deceased  and  adopted 
by  him ;  and  if  so,  from  what  motives — motives  which  would  invali- 
date the  act  on  the  contrary?    This,  then,  is  a  question  of  adoption, 
voluntary  or  involuntary.     There  is  evidence  that  the  testator,  how* 
ever  influenced,  did  not  take  steps  to  make  a  new  will.     Witness  his 
application  to  Mr.  Pike  for  the  old  will,  his  discussion  with  Mr.  James 
as  to  the  provision  for  Christian  Schrnelzer.     There  is  evidence  from 
Mr.  Harrison  that  in  one  particular  instance  in  making  this  will  the 
deceased  resolutely  resisted  the  wishes  of  his  wife,  unless  I  reject  as 
utterly  incredible  (which  no  judge  could  do)  the  evidence  of  Mr. 
Harrison,  sen.  and  jun.,  Mr.  Johnson,  and  Mr.  James.     The  testator 
adopted  the  instructions,  adopted  the  whole  will  by  its  execution,  and 
apparently,  too,  without  the  exercise  of  any  coercion,  or  even  persua- 
sion.    And  yet  I  doubt  not  that  this  will,  and  all  that  relates  to  it, 
was  done  under  the  influence  of  Mrs.  Stubs.     Can  a  will  be  pro- 
nounced invalid  on  that  ground,  in  the  absence  of  all  evidence  of 
coercion  or  positive  fraud  ?   What  law  can  decide  what  is  the  degree 
of  influence  which  a  wife  can  exercise  over  a  husband  sufficient  to 
invalidate  acts  done  under  it  ?     What  may  be  the  motives  upon  the 
mind  of  the  testator  ?    Put  the  case  in  the  strongest  point  of  view — 
fear  of  displeasing,  fear  of  future  solicitation,  love  of  peace,  or,  it  may 
be,  deference  to  superior  judgment,  or  affection  and  regard.     Who  is 
to  dive  into  these  motives  ?     What  evidence  can  any  tribunal  have  ? 
Coercion  may  indeed  be  capable  of  proof,  and  in  such  case  no  act 
would  be  valid.     Influence  may  be  proved,  but  what  would  be  the 
legal  result  ?    Hundreds  of  wills  have  been  made  under  the  influence 
of  wives,  apparently  unjust,  sometimes  towards  children,  sometimes 
towards  relatives.     Some  of  the  largest  estates  in  this  kingdom  are 
now  held  under  wills  disinheriting  the  heirs  at  law  of  the  testator, 
and  giving  them  to  the  wife  or  her  relatives.     But  it  may  be  said,  all 
this  is  very  true,  yet  that  in  the  present  case  the  testator  was  so  en- 
feebled that  he  had  no  power  of  resisting  the  will  of  his  wif&     The 
answer  is  plain  in  this  case,  as  I  think ;  first,  that  there  is  not  the 
slightest  proof  of  importunity ;  secondly,  that  there  is  proof  of  the 
power  of  resistance  in  an  instance  when  Mrs.  Stulz  was  urgent  for 
the  testator  to  take  measures  for  the  recovery  of  a  certain  sum  of 
money  due  or  supposed  to  be  due  to  him ;  thirdly,  that  bis  testament- 
ary capacity  was  beyond  all  doubt ;  fourthly,  that  he  voluntarily  did 
many  acts  to  complete  this  will.     I  will  put  this  case  on  the  lowest 
foundation  —  lower,  indeed,  than  the  facts  warranted.     The  will  of 
1848,  let  it  be  assumed,  originated  with  Mrs.  Stulz ;  further,  that  the 
instructions  emanated  from  her:  still  it  was  adopted, it  may  bereluc- 
.    tantly,  by  the  deceased,  but  he  was  a  competent  testator.     Still  it  is 
a  valid  will.    I  believe  that  this  decision  is  in  strict  conformity  with 
the  doctrines  laid  down  in  Armstrong'  v.  Huddlestone ;  that  in  princi- 
ple there  is  no  disinction.    The  only  difference  is,  that  in  Armstrong 


9tt  ECCLESIASTICAL  COURTS,  1802. 

In  the  Goods  of  Admiral  O.  J.  Austen. 

v.  Huddlestone  it  was  necessary  to  uphold  that  will  to  carry  the 
pie  much  further.     The  circumstance*  of  the  case  are  much  more 
favorable  to  the  validity  of  the  will     I  will  only  add,  that  I  believe 
these  to  be  sound  principles  of  testamentary  law,  and  that  none  ot.be* 
could  be  found  to  govern  the  validity  of  wills  alleged  to  be  made 
under  the  influence  of  a  wife,  without  either  curtailing  the  testament- 
ary power  so  firmly  established  by  the  law  of  England,  or  intro- 
ducing a  species  of  investigation  into  motives  and  reasons  where 
even  the  most  industrious  and  acute  would  soon  be  in  "endless  mazes 
lost'9     I  need  not  occupy  time  in  discussing  the  codicil ;  I  also  pro- 
nounce in  favor  of  it     I  have  entered  at  great  length  into  the  facts 
of  this  case,  for  the  satisfaction  of  parties ;  but  let  it  not  be  supposed 
that  I  have  entertained  any  doubt  as  to  the  judgment  to  be  given. 
The  evidence  of  Mr.  Pike,  Mr.  Harrison,  sen.,  and  Mr.  Johnson,  in 
truth,  dispose  of  this  case.   I  shall  make  no  order  as  to  costs.    I  think 
the  circumstances  justified  the  investigation,  but  not  the  profuse  pro- 
duction of  witnesses,  which  was  utterly  useless. 
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1  Vict.  c.  26,  $.  11  —  Seamen's  WiU—At  Sea. 

An  informal  codicil  made  by  a  seaman  engaged  with  the  enemy,  and  on  board  ship,  but  in  a 
river^  beyond  the  flax  and  reflux  of  the  tide,  is  valid,  under  the  1  Vict.  c.  26,  s.  11. 

Admiral  Austen  died  on  the  7th  October,  1852.  At  the  time  of 
his  death  he  was  actively  employed  on  board  ship.  He  left  a  will 
and  codicil  duly  executed.  On  the  24th  November,  being  at  Hong 
Kong,  living  on  shore,  but  constantly  on  board  his  ship,  then  lying 
there,  he  made  an  informal  codicil.  On  the  first  April,  at  which  time 
he  wet?  in  Rangoon  river,  on  board  her  Majesty's  ship  Rattler,  em- 
ployed in  operations  against  the  enemy,  but  beyond  the  flux  and 
reflux  of  the  tide,  he  made  a  further  informal  codicil,  which  was  on 
the  same  paper  with,  and  referred  to,  the  Hong  Kong  codicil 

JDeane  moved  for  probate  of  these  two  codicils.  The  Hong  Kong 
codicil,  by  itself,  would  probably  be  void,  under  the  authority  of  Sey- 
mour's case,  2  Curt.  339,  though  there  was  this  distinction,  that 
Admiral  Seymour  had  an  official  residence  at  Jamaica,  which  Admi- 
ral Austen  had  not  at  Hong  Kong.    But  however  that  might  be,  this 
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codicil  was  made  valid  by  the  Rangoon  river  codicil,  which  was 
clearly  good,  if  not  within  the  letter,  within  the  spirit  of  the  11th  sec* 
tion  of  the  Wills  Act,  the  true  test  of  the  section  being  uot  so  much 
whether  the  seaman  was  actually  "  at  sea,"  as  whether  he  was  "  in  ea> 
peditione"  and  where  be  had  not  an  opportunity  of  making  a  more 
formal  will ;  as  in  The  Goods  of  Lay,  2  Curt  975,  where  the  seaman, 
being  on  shore  on  leave,  and  meeting  with  an  accident,  wrote  his  will 
on  a  watch  bill,  and  which  will  was  upheld. 

Dodson,  J.  Although  this  codicil  was  not  actually  made  at  sea,  it 
comes  within  the  statute,  and  may  fairly,  on  the  same  principle  as 
the  will  in  The  Goods  of  Lay,  be  pronounced  for ;  and  I  think  it  will 
give  effect  to  the  codicil  made  at  Hong  Kong. 
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In  the  Matter  of  the  Will  and  Codicil  of  the  late  Napoleon  Bona* 

parte.1 

February  17,  1853. 

t 

Delivery  of  Will  out  of  Court. 

WOl  delivered  out  to  the  foreign  secretary,  for  the  purpose  of  being  given  to  the  legal  author- 
ities in  France. 

J.  D.  Harding,  Q.  A.,  made  an  application  to  the  court  for  the  deli- 
very out  of  the  registry  of  the  will  and  codicils  of  the  late  Napoleon 
Bonaparte,  who  died  on  the  island  of  St.  Helena  on  the  5th  May, 
1821.  He  left  property  within  the  jurisdiction  of  this  court  not  ex- 
ceeding 6002.  The  will,  with  seven  codicils,  was  duly  proved  in  this 
court  in  the  month  of  August,  1824,  by  one  of  the  executors,  Charles, 
Count  de  Montholon,  power  being  reserved  for  the  two  other  execu- 
tor* to  prove.  The  will  and  codicils  had  remained  in  the  registry  up 
to  the  present  time.  A  proxy  of  consent  had  been  executed  by  the 
surviving  executor,  Count  de  Montholon,  who  proved  the  will  and 
codicils.  He  prayed  the  court  to  be  pleased  to  decree  the  papers  to 
be  delivered  up  to  her  Majesty's  Principal  Secretary  of  State  for  Fo- 
reign Affairs,  for  the  purpose  of  their  being  delivered  over  to  the 
French  government,  upon  a  notarial  copy  being  left  in  the  registry 
There  was  an  affidavit  from  Lord  John  Russell,  stating  that  an  appli- 
cation had  been  made  by  the  French  government  to  the  government 
of  her  Majesty  for  the  original  will  of  the  late  Napoleon  Bonaparte 
now  deposited  in  the  registry  of  this  court,  to  be  delivered  over  to  the 
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French  government;  that  her  (fajesty's  government  considered    it 
advisable,  on  grounds  of  public  policy,  that  such  application  should 
be  complied  with,  and  that  the  wilL  should  be  delivered  out  of  tfee 
registry  to.  her  Majesty's  Principal  Secretary  of  State  for  Foreign 
Affairs,  in  order  that  the  same  might  be  by  him  forthwith  delivered 
over  to  the  French  government  accordingly.     There  was  also  an  affi- 
davit from  the  solicitor  who  acted  in  the  matter,  merely  setting  forth 
that  the  personal  property  within  the  jurisdiction  did  not  exceed  60CW-, 
and  that  it  came  into  the  hands  of  the  executor  to  be  applied  in  pur- 
suance of  the  wilL     A  search  had  been  made  in  the  registry,  and 
three  cases  had  been  found  in  which  a  similar  application  had  been 
granted,  not  precisely  on  similar  grounds,  but,  he  apprehended,  quite 
sufficient  to  establish  the  principle  \hat  the  court  had  the  power  to 
direct  an  original  will  to  be  delivered  out  of  the  registry.     It  was  a 
matter  for  the  judicial  discretion  of  the  court;  whether  it  would  comply 
with  such  a  motion  or  not,  but  doubtless,  it  would  comply  when  suffi- 
cient reasonable  cause  was  shown.     The  cases  to  which  he  referred 
were  those  of  Mary  Renton,  on  the  19th  May,  1791 ;  Duncan  Forbes^ 
on  the  23d  November,  1792 ;  and  Sir  Herbert  Taylor,  on  the  4th 
July,  1839.     The  latter  case  closely  resembled  the  present     The  mo- 
tion was  made  for  the  purpose  of  delivering  the  original  will  over  to 
the  French  government     There  was  only  600/.  in  this  jurisdiction, 
and  it  was  sworn  by  her  Majesty's  Principal  Secretary  of  State  that 
her  Majesty's  government  considered  it  desirable,  on  grounds  of  pub- 
lic policy,  that  the  application  should  be  granted.     That  would  be  a 
sufficient  cause  for  assenting  to  the  application.     It  was  almost 
demonstrated  that  no  interests  could  be  injuriously  affected  by  grant- 
ing the  motion. 

Douson,  J.  This  is  an  application,  at  the  instance  of  the  Lords 
Commissioners  of  the  Treasury,  that  the  will  and  seven  codicils  of 
the  late  Napoleon  Bonaparte  may  be  delivered  out  of  the  registry  of 
this  court  to  her  Majesty's  Principal  Secretary  of  State,  for  the  pur- 
pose of  their  being  given  up  to  the  French  government  The  ground 
upon  which  the  application  is  made  is  that  of  public  policy.  That  is 
the  reason  assigned  in  the  affidavit  made  by  Lord  John  Russell,  and  it 
has  been  relied  upon  in  a  great  measure  by  the  learned  counsel  who 
makes  the  motion,  and  who  stated  that  it  was  sufficient  of  itself  to 
induce  the  court  to  grant  the  prayer.  But  I  apprehend  that  it  is  by 
no  means  sufficient  to  state  that  the  proposed  measure  will  be  advan- 
tageous in  point  of  public  policy ;  it  is  further  necessary  to  show,  and 
the  learned  counsel  seemed  to  feel  it,  that  the  step  proposed  to  be 
taken  is  conformable  to  law,  and  comes  within  the  authority  of  the 
court  Undoubtedly  this  court,  like  other  courts,  would  be  most  desi- 
rous to  carry  into  effect  the  views  of  her  Majesty's  government ;  but 
however  desirous  it  may  be  to  do  so,  it  cannot  venture  to  go  beyond 
the  limits  of  legal  authority.  In  countries  governed  by  law,  it  is 
necessary  that  the  court  should  look  to  the  law  of  the  country,  and 
not  to  the  will  and  desire  of  the  government  For  instance,  in  the 
Prize  Court  of  Admiralty,  it  was  by  no  means  unusual  for  the  crown 
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to  send  down  an  order  that  a  vessel  seized  as  a  prize  of  war  should 
t>e  delivered  up,  and  the  court  obeyed  it  until  there  had  been  a  final 
decree  condemning  the  ship  and  cargo  to  the  captor.     When  that  had 
been  done,  the  crown  had  no  longer  power  to  release  it  —  the  pro- 
perty became  vested  in  the  captor.     Until  that  sentence  had  passed, 
it  was  the  property  of  the  crown ;  consequently  it  had  the  power  of 
delivering  it  up ;  but  after  that  period  it  had  not     In  this  case  the 
learned  Queen's  Advocate  has  pointed  out  to*  the  court,  not  only  that 
the  motion  is  consonant  with  the  views  of  her  Majesty's  government 
but  has  also  cited  cases  to  show  that  it  is  within  the  power  of  the 
court  to  order  the  will  and  codicils  to  be  delivered  out  of  the*  registry 
for  the  purpose  he  has  mentioned.     The  first  cases  cited  was  that  of 
Mary  Renton,  which  occurred  in  1791.     In  that  case  the  will  was 
proved  here,  and  ordered  to  be  transmitted  to  Edinburgh,  to  be  there 
deposited  in  the  proper  office*  for  the  registry  .of  wills.    But  it  was 
necessary  for  legal  purposes,  that  the  will  should  be  sent  to  Edin- 
burgh, because  it  was  stated  that  it  was  impossible  to  make  a  title 
to  some  property  unless  the  original  will  was  transmitted  there.    I 
collect  from  that,  that  the  party  was  a  domiciled  Scotch  Abject, 
though  the  will  had  been  proved  at  Doctors'   Commons.     The  court 
thought  itself  competent  to  make  the  order,  and  it  accordingly  de- 
creed the  will  to  be  deliverecLout  of  the  registry  of  the  court,  for  the 
purpose  of  its  being  deposited  in  the  registry  of  the  proper  court  for 
the  custody  of  wills  at  Edinburgh.     The  next  case  mentioned  was 
thfrt  of  Mr.  Duncan  Forbes,  which  occurred  in  1792.    In  that  case 
the  will  was  ordered  to  be  delivered  out  of  the  registry,  for  the  pur- 
pose of  its  being  placed  in  proper  custody  in  the  island  of  Grenada. 
But  it  there  appeared  that  the  will  had  been  originally  proved  in  that 
island,  where  the  testator  died ;  it  was  then  sent  over  and  proved  here, 
and  the  eourt  directed  it  to  be  returned  to  Grenada.     That  case,  for 
the  reasons  I  have  stated,  is  not  very  similar  to  the  present     The 
last  case  cited,  that  of  Sir  Herbert  Taylor, seems  to  have  had  a'much 
more  direct  bearing  on  the  question  before  the  court.     That  occurred 
in  1839.    It  appeared  that  Sir  Herbert  Taylor  had  made  a  codicil  to 
his  will  at  Rome.     That  codicil  was  proved  in  London,  and  was 
afterwards  ordered  to  be  delivered  but  for  the  purpose  of  being  given 
to  the  legal  authority  for  the  proper  custody  of  wills  in  that  country. 
That  seemed  to  approach  more  nearly  to  the  present  case  than  either 
of  the  others  mentioned  by  the  Queen's  Advocate.     Upon  considera- 
tion of  the  matter,  I  think  there  is  sufficient  to  justify  the  court  in 
complying  with  the  prayer  which  has  been  made,  but  not  exactly  in 
the  terms  in  which  it  was  couched.     That  I  cannot  do.     I  am  at 
liberty  to  follow  the  course  pursued  in  the  case  of  Sir  Herbert  Taylor,  in 
which  the  court  directed  that  the  codicil  should  be  delivered  out  for 
the  purpose  of  its  being  recorded  or  filed  in  the  proper  court,  or  depo- 
sited with  the  legal  authorities,  a  notarial  copy  of  the  said  codicil 
being  left  in  the  registry  of  this  court     Here  1  may  decree*  the  will 
and  codicils  to  be  delivered  out,  not  for  the  purpose  of  their  being 
delivered  to  the  French  government,  because  I  apprehend  I  cannot 
do  that,  but  I  can  order  them  to  be  delivered  out  for  the  purpose  of 
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being  sent  to  and  pat  into  the  custody  of  the  legal  authorities  in 
France,  or  to  be  recorded  in  the  proper  place  there.  I  shall  accord- 
ingly direct  the  Registrar  to  attend  on  the  Secretary  of  State,  and 
deliver  the  original  will  and  codicils  to  him,  notarial  copies  having 
'been  first  made,  and  to  take  his  receipt  for  them.  It  must  be  under- 
stood that  they  are  to  be  delivered  over  to  the  Secretary  of  State  for 
Foreign  Affairs,  for  the  purpose  of  being  delivered  by  him  to  the 
legal  authorities  in  France.  . 


PBEBOGATIVE  CGUBT. 

In  the  goods  of  J.  Bray.1 

August  6,  1852. 

Trustees  —  Executors  according  to  the  Tenor. 

The  deceased  did  not  name  any  executors,  but  there  occurred  in 
the  will  the  two  clauses  following:— »4<  I  request  that  my  friends 
O.  S.  and  H.  S.,  will  act  as  my  trustees  under  this  my  will,  to  each 
of  whom  I  leave  the  sum  of  100Z.;"  and  "  I  give  to  my  servant,  D., 
50/.  a  year  for  his  life,  so  long  as  he  supports  his  wife  and  her  daugh- 
ter, as  my  trustees  conceive  he  should  do,  otherwise  such  annuity  to 
be  discontinued."  The  deceased  gave  several  legacies  and  annuities; 
<l  and  whatever  is  left  after  what  I  now  give  or  bequeathe  of  my  per- 
sonal property,  I  leave  to  my  nephew,  J.  C.  J." 

Addams  applied  for  probate  to  G.  S.  and  H.  S.  as  executors  accord- 
ing to  the  tenor. 

J.  Dodson.  I  am  afraid  the  practice  is  against  you.  Is  it  not, 
where  A.  is  called  a  trustee,  but  there  is  no  trust,  and  no  duty  to  per- 
form as  a  trustee,  that  A.  may  be  taken  as  executor  according  to  the 
tenor;  but  where  there  is  a  trust — and  it  seems  to  me  that  in  the 
present  case  there  is  a  trust — then  A.  is  not  executor  according  to  the 
tenor?  The  nephew  can  take  administration  with  the  will  annexed 
as  residuary  legatee. 


* 16  Jur.  802. 
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ACTIOS. 

* 

1,  Against  County  Surveyor."]  The  inhabitants  of  a  county  are  not  liable  to  be  sued 
through  their  surveyor  by  an  individual,  for  damages  in  respect  of  injuries  to  his  per- 
son and  property,  occasioned  by  abridge,  repairable  by  the  inhabitants  of  the  county, 
being  out  or  repair.    Makinnon  v.  Penson,  509. 

2.  Scotch  Court.']  ^  A  decree  was  pronounced  in  the  Court  of  Session  in  Scotland, 
dismissing  certain  actions,  and  finding  the  defender  entitled  to  his  expenses,  and 
remitting  it  to  the  auditor  to  tax  these  expenses.  These  expenses  were  afterwards 
taxed  at  494/.  Against  this  decree  the  pursuer  appealed  to  the  House  of  Lords. 
By  the  law  of  Scotland,  execution  cannot  issue  on  a  decree  pending  an  appeal ;  but 
by  the  48  Geo.  3,  c.  151,  s.  17,  when  an  appeal  is  lodged  in  the  House,  of  Lords,  the 
Court  of  Session  is  to  have  power  to  regulate  all  matters  relative  to  interim  posses- 
sion or  execution,  and  payment  of  costs,  and 'expenses  already  incurred  according  to 
their  discretion,  having  a  just  regard  to  the  interest  of  the  parties,  as  they  may  be 
affected  by' the  affirmance  or  reversal  of  the  decree  appealed  from;  and  by  section 
18,  when  the  appeal  shall  be  heard,  the  House  of  Lords  may  give  such  judgment 
respecting  all  matters  which  have  taken  place  in  pursuance  of  such  regulations  as 
to  interim  possession,  execution,  and  payment  of  costs,  as  the  justice  of  the  case 
shall  appear  to  require.  Under  this  statute  the  defender,  pending  the  appeal,  peti- 
tioned the  Court  of  Session  to  grant  interim  execution,  notwithstanding  the  appeal, 
and  an  interlocutor  was  pronounced,  on  the  3d  of  June,  1852,  approving- of  the 
auditor's  report  for  494/.,  and  allowing  the  decree  for  that  -sum  to  go  out  and  be 
extracted,  and  execution  to  proceed  thereon,  notwithstanding  the  appeal,  to  the 

t  effect  of  enabling  the  petitioner  to  recover  payment  of  the  said  sum,  upon  caution 
being  given  to  repay  tie  same  in  the  event  of  the  decree  being  reversed  in  the 
House  of  Lords.  An  "  interim  decree  for  payment,"  was  *made  at  the  same  time, 
decreeing,  and  ordaining  the  pursuer  to  make  payment  to  the  defender,  of  the  said 
sum  of  494/.,  and  granting  a  warrant  to  the  messenger-at-arms  to  enforce  payment 
of  that  sum.  Caution  had  been  given  by  the  defender  in  the  terms  of  the  interlo 
cuter,  and  the  pursuer  having  come  to  England,  the  defender,  (while  the  appeal  to 
the  House  of  Lords  was  still  pending,)  brought  an  action  on  the  decree  of  the  3d 
of  June,  1852,  for  the  payment  of  the  sum  of  494/. : — 

Held,  that  the  action  was  not  maintainable,  as  the  48  Geo.  3,  c.  151,  only  enabled  the 
Court  of  Sessions  to  make  regulations  for  execution  and  payment  of  costs  pending 
the  appeal,  which  might  be  varied  or  rescinded  from  time  to  time ;  and  that*  there- 
fore, the  interim  decree  was  not  in  the  nature  of  a  final  judgment  for  the  costs. 
Patrick  v.  Shedden,  880. 

See  Negligence. 
By  Agent] 

See  Principal  and  Agent. 
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ADMINISTRATION. 

1,  Relation  Back.']  The  relation  back  of  letters  of  administration  is  solely  for  tat 
purpose  of  protecting  the  estate  of  the  deceased.    Morgan  y.  Thomas,  526. 

2.  -dweitf.]  It  is  only  where  a  party  has  power  to  prohibit  a  thing  that  bis  omitting  to 
do  so  is  evidence  of  his  assent  to  it    Io. 

&  After  the  death  of  an  intestate,  his  widow  took  possession  of  a  portion  of  his  pro- 
perty, with  the  supposed  assent  of  a  son  who  afterwards  took  oat  administration ;— 

Held,  that  the  administrator  was  not  bound  by  that  assent,  supposing  such  to  have  bees 
given.    lb. 

ADMIRALTY. 
See  Prohibition. 

« 

AFFIDAVITS. 
When  admissible  in  mitigation  of  sentence.'] 

See  Libel. 

AGENT. 
See  Cabbies.     Principal  and  Agent. 


In  Restraint  of  Trade.] 


To  House  of  Lords.] 


By  Counsel] 


AGREEMENT. 

See  Pleading. 

See  Restraint  of  Trade. 

APPEAL. 

See  Birch  Y.Joy,  16. 

APPEARANCE. 

See  Justices. 

ARBITRATION. 


1.  Award — Invalid.]  The  69th  section  of  the  Metropolitan  Commissioners  of  Seven 
Act,  the  11&  12  Vict.  c.  112,  which  provides  that  full  compensation  shall  be  made 
to  all  persons  sustaining  damage  by  the  exercise  of  the  powers  of  the  act,  and  "is 
case  of  dispute  as  to  amount,  the  same  shall  be  settled  by  arbitration  in  the  manner 
provided  by  this  act,"  does  not  give  jurisdiction  to  proceed  by  arbitration  in  a  case 
in  which  the  commissioners  dispute  their  liability  to  make  any  compensation.  Tfca 
court,  therefore,  upon  an  application  for  a  mandamus  to  compel  the  payment  of  ** 
amount  of  compensation,  for  which,  in  such  a  case,  an  award  had  oeen  made  ts 
parte :  — 

Meld,  the  award  altogether  invalid.    Regina  v.  Metropolitan  Commissioners,  213. 

8.  Award.]  An  appeal  was  referred  by  the  Quarter  Sessions  to  arbitration,  under  tie 
12  and  IS  Vict  c.  45,  a.  18,  the  arbitrator  to  have  the  tame  power  as  to  costs  at  the 
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sessions.  The  arbitrator  made  his  award  directing  the  appeal  to  be  dismissed,  and 
ordering  the  appellant  to  pay  costs  to  the  respondent,  but  did  not  ascertain  the 
amount  of  costs.  A  role  was  afterwards  obtained  in  this  court,  on  behalf  of  the 
respondent,  to  set  aside  the  award,  or  to  refer  the  case  back  to  the  arbitrator  for  this 
defect  Cause  was  shown  against  this  rule,  which  was  made  absolute,  to  refer  back 
the  appeal  to  the  arbitrator,  "  on  the  ground  that  he  had  not  ascertained  the  amount 
of  costs  to  be  paid  by  the  appellant  to  the  respondent,"  no  other  objection  being 
then  suggested  by  the  appellant  On  the  attendance  before  the  arbitrator  to  inquire 
into  the  costs,  the  appellant  offered  to  produce  additional  evidence  as  to  die  merits 
of  the  appeal  which  he  had  not  before  brought  forward.  This  the  arbitrator  refused 
to  hear,  and  proceeded  to  make  a  fresh  award  in  the  same  terms  as  before,  except 
that  it  contained  the  amount  of  the  costs.  On  an  application  by  the  appellant  to 
set  aside  this  award,  on  the  ground  of  the  refusal  to  hear  the  evidence :  — 
Held,  that  it  could  not  be  objected  to  on  that  ground,  as  the  only  purpose  for  which  it 
.  was  referred  back  was  to  ascertain  the  costs,  and  the  arbitrator  was  not  bound  to 
hear  any  fresh  evident*  on  the  merits.    Huntley  v.  Bmbrooke,  872. 

See  Railways. 
ARREST. 

Affidavit.^  Where  a  plaintiff  has  arrested  the  defendant  on  a  capita  obtained  on  an 
affidavit  that  he  has  sustained,  damages  from  the  defendant  to  the  amount  of  202., 
and  that  he  has  probable  cause  for  believing  that  the  defendant  is  about  to  quit 
England,  the  court  will  not  allow  the  defendant,  on  his  application  to  be  discharged 
from  custody,  to  read  affidavits  denying  the  existence  of  a  cause  of  action,  as  that  is 
a  matter  to  be  tried  by  the  jury.     Oopeland  v.  Child,  375. 

ASSESSMENTS. 

Action  for. 2 

See  Railway. 

ASSENT.  "*    • 

See  Administration. 

ASSIGNMENT. 

1.  Of  Chose  in  Action— Equities.]  The  assignee  of  a  chose  in  action,  or  security  of 
any  kind,  where  there  has  been  no  fraud,  stands  in  exactly  the  same  situation  as  the 
assignor  as  to  the  equities  arising  upon  it  He  must  be  taken  to  be  cognizant  of 
them.  It  is  his  duty  to  make  lnouiries,  and  as  a  general  rule,  the  creator  of  the 
security  thus  assigned  is  not  bound,  on  receiving  a  Bmple  notice  of  the  assignment, 
to  volunteer  information.  If  a  loss  arises,  it  falls  upon  nim  whose  ^Luty  it  is  to  make 
the  inquiries  and  who  has  not  made  them.    Mangles  v.  Dixon,  82. 

2.  Disclosing  Facts.']  But  if  the  notice  given  by  the  assignee  discloses,  on  the  face 
of  it,  that  which  induces  the  belief  that  he  has  been  deceived  in  accepting  the  assign- 
ment, the  creator  of  the  security  is  bound  to  inform  the  assignee  of  the  real  circum- 
stances, and  if  he  should  not  do  so,  he  will  be  bound  to  perform  the  stipulations  of 
the  security,  and  cannot  be  allowed  to  take  advantage  o£the  equities  existing  as 
between  the  assignor  and  himselfl    lb. 

9.  The  performance,  by  the  creator  of  a  security,  of  any  intermediate  stipulations  in 
it,  after  he  has  received  notice  of  its  assignment,  being  an  act  done  under  both 
a  legal  and  an  equitable  liability,  can  never,  in  itself  be  considered  as  a  ground  fox 
fixing  him  with  a  liability  to  something  beyond  that  by  which  he  is  equitably  bound 
lb. 

See  Chaktkb  Pabty. 
Of  Insurance  Policy.] 

See  LrstTKANCB. 

51* 


006  INDEX 


Common  Law. 


ATTORNEY. 

1.  Purchase  by.]  If  a  trustee  has  a  power  or  a  trust  to  sell  property,  lie  mot  ftsai 
fide  have  some  one  to  deal  with  in  tne  sale  of  it  If  an  attorney  or  agent  can  show 
he  is  entitled  to  purchase  property,  notwithstanding  his  character  as?  mttorner  or 
agent,  vet  if,  instead  of  openly  purchasing  it,  he  purchases  it  in  the  name  of  a  third 
person,  as  his  trustee  or  agent,  without  disclosing  the  fact,  such  parchisn  is  voii 
Lewis  v.  HUlman,  84. 

2.  Partners.!  The  business  of  a  scrivener  is  not  within  the  ordinary  scope  of  tie 
business  of  an  attorney,  and  one  member  of  a  partnership  firm  t>f  attorneys  cannot, 
therefore,  render  his  copartner  liable,  simply  by  receiving  money  indefinitely  for  the 
purpose  of  being  laid  out  on  mortgage  security  which  might  afterwards  be  obtained. 
Harmon  v.  Johnson,  400. 

AVERAGE  LOSS. 
See  Inbubak ce. 

AWARD. 
See  Arbitkatiok. 

BAILIFF. 
SeeSmuuFF* 

BAILMENT. 

See  Cakriebb.    Railways. 

BANKRUPT. 

1  Commitment  of]  In  order  to  justify  the  commitment  of  a  bankrupt,  under  sect 
260,  of  the  Bankrupt  Law  Consolidation  Act,  for  not  fully  answering  questions  to 
the  satisfaction  of  the  court,  the  examination  should  be  full,  fair,  and  searching,  and 
not  rambling  or  irrelevant,  but  limited  to  the  matters  mentioned  in  sect  17,  namely, 
M  relating  to  his  trade,  dealings  or  estate,  or  which  may  tend  to  disclose  any  secret 
grant,  conveyance,  or  concealment  of  his  landsf  tenements,  goods,  money,  or  debts." 
Legge,  Ex  parte*,  285. 

2.  Examination  of]  Where  a  bankrupt,  on  a  qecond  or  subsequent  examination,  states 
that  he  wishes  to  explain  some  of  his  former  statements,  but  that  he  does  not  suffi- 
ciently recollect  them,  his  memory  should  be  refreshed  by  their  being  repeated  to 
him.    lb. 

ft.  Act  of  1849  —  Construction.']    The  Bankrupt  Law  Consolidation  Act,  1849,  IS  ft 
18  Vict  c.  106,  s.  224,w*nacts  that  every  deed  of  arrangement  "  now  or  hereafter 
entered  into  between  any  such  trader  and  his  creditors,**  and  signed  by  six  sevenths 
of  them  in  number  and  value,  whose  debts  amount  to  10L,  shall  be  obligatory  upon  < 
all  the  creditors  who  shall  not  have  signed  the  deed,  as  if  they  had  signed  it :  — # 

Held,  that  the  section  was  not  retrospective  in  its  operation,  and  that  the  plaintiff,  a 
creditor  pf  the  defendants,  was  not  barred  by  a  deed  of  arrangement  entered  into 
by  six  sevenths  of  the  creditors  of  the  defendants,  in  1847,  to  which  he  was  not  a 
party.     Waugh  v.  Mtddleton,  545. 

4.  Act  of  Bankruptcy.]  6.,  a  farmer,  who  became  liable  to  the  bankrupt  laws,  as  a 
trader,  by  possessing  two  shares  in  a  jointrgtock  bank,  worth  less  than  2W.  each,  con* 
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▼eyed  all  his  other  property,  worth  About  8,0001,  to  a  creditor  to  seoure  his  debt  of 
90<W. :"— 
Held j  that  the  conveyance  might  be  an  act  of  bankruptcy,  at  a  fraudulent  grant  with 
intent  to  defeat  or  delay  creditors,  although  the  two  shares,  which  were  G.'s  only 
trading  property,  were  not  conveyed,  and  although  the  conveyance  did  not  stop  G.  § 

trade  as  a  banker.    Smith  v.  Cannan,  390. 

• 

5.  Held,  further,  that  the  conveyance  being  of  property  worth  three  times  the  amount  of 
the  debt  which  it  was  given  to  secure,  did  not  prevent  the  deed  being  an  act  of  bank- 
ruptcy ;  for,  though  the  grantee  would  be  a  trustee  for  G.  as  to  the  amount  beyond 
his  own  debt,  the  property  could  not  be  taken  in  execution ;  and  as  the  common- 
law  remedies  of  the  other  creditors  against  their  debtor's  property  would  thus  be 
barred,  they  might  consequently  be  defeated  or  delayed.    lb. 

See  Execution.    Instjbancb. 


BASTARD. 

1.  Order  fir  Maintenance."]  ^  An  order  for  the  maintenance  of  a  bastard  child,  born 
of  a  married  woman  during  the  absence  of  her  husband  under  sentence  of  trans* 
portation,  was  made  upon  the  putative  father;  the  husband  returned,  and  remained 
with  his  wife  about  five  weeks,  when  he  deserted  her.  Upon  an  application  to  justi- 
ces to  grant  a  distress  warrant  against  the  putative  fattier,  they  declined,  on  the 
ground  that  he  was  not  liable,  being  discharged  from  the  order  by  reason  of  the 
husband  having  returned  and  cohabited  with  his  wife :  — 

Held,  first,  that  the  order  was  good  when  it  was  made,  under  stat  7  &  8  Vict  c.  101, 
and  that  the  return  of  the  husband  did  not  invalidate  it   Regina  v.  PiUdngton,  247. 

2.  Distress.]  Secondly,  that  the  justices  had  not  exercised  the  discretion,  as  to  issuing 
a  warrant  of  distress,  which  was  given  to  them,  under  certain  circumstances,  by 
sect3.    lb. 


BEER  ACTS. 
See  Justices. 

BILL  OF  EXCEPTIONS. 

Although  a  bill  of  exceptions  has  been  tendered  by  one  of  several  defendants,  another 
defendant  may,  notwithstanding,  move  for  a  new  trial.    Gregory  v.  CoUereU,  99. 

BIGAMY. 

See  Sale. 

BILL  OF  EXCHANGE.  , 

1.  Notice  of  Dishonor.']  The  following  is  a  good  notice  of  dishonor  of  a  bill  of  ex- 
change :  —  "  We  beg  to  acquaint  vou  with  the  non-payment  of  Mr.  Miles's  accept- 
ance to  James  Wright's  draft  of  the  29th  of  December  last,  at  four  months,  50£, 
amounting,  with  expenses,  to  50/.  5s.  Id.,  which  remit  us  in  course  of  post  without  mil, 
or  pay  to  Messrs.  Everards  &  Co.,  of  Lynn."    Evard  v.  Watson,  194. 

2.  Lost  BiU.]  Where  a  negotiable  bill  of  exchange  is  lost,  at  the  time  a  party  is  called 
on  to  pay  it,  the  loss  constitutes  a  defence ;  atiter  if  it  is  not  a  negotiable  hQL  Clay 
v.  Crowe,  514. 

8.  Pleading.]  In  an  action  for  goods  bargained  and  sold,  the  defendant  pleaded  that, 
after  the  debt  became  due,  he  accepted  for  the  amount  a  bill  of  exchange  payable 
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to  the  plaintiff  or  order;  thai  the  plaintiff  lost  the  bill,  and  ceased  to  have  any 
power  or  control  over  it :  — 
Beld,  bad  on  general  demurrer,  for  not  showing  thatthe  bill  was  due  at  the  time  when 
it  was  lost    lb. 

4.  Surety  —  Discharge  of,"]  To  a  declaration  by  the  payee  against  one  of  two  makers 
of  a  joint  and  several  promissory  note  payable  on  demand,  the  defendant  pleaded 
that  he  made  the  note  as  surety  and  tor  the  accommodation  of  R,  his  co-maker, 
and  that  there  never  was  any  value  or  consideration  for  the  defendant  m»fri»g  or 
paying  the  said  note,  all  which  had  always  been  known  to  the  plaintiff;  and  averred 
that  after  the  note  had  become  due  and  payment  had  been  demanded  of  F.,  the 
plaintiff,  being  the  holder,  gave  time  to  i%  without  the  consent  of  the  defendant 
After  verdict  for  the  defendant  on  this  plea, — 

Held,  that  it  was  no  answer  to  the  action.    Manley  v.  Boycott  351. 

&  Knowledge  of  Suretyship.]  The  bond  fide  holder  of  a  bill  or  note  cannot  be  pre* 
judiced  m  the  rights  which  he  has  according  to  the  terms  of  the  uistnnnent,  by 
knowledge  that  the  acceptor  or  maker  is  surety  for  another,  where  there  is  no  spe- 
cific agreement  at  the  tune  when  he  takes  the  instrument  to  receive  it  from  the 
acceptor  or  maker  as  a  surety  only.    lb. 

6.  Qwxre  —  whether  If  such  a  contemporaneous  agreement  be  proved,  the  acceptor  or 
maker  is  discharged  by  time  being  given  to  his  principeL    J  J. 

BILL  OF  LADING. 
Power  of  Master  to  bind  Owner."} 

See  Ships  aki>  Shtjpwng* 

BILL  OF  SALE. 
See  Execution. 

BRIBERY. 
See  Bubgebs  List. 

BRIDGE. 
See  Action. 

« 

BURDEN  OF  PROOF. 

See  Tbespass. 

BURGESS  LIST. 

1.  Notice  of  Objection.']  The  notice  of  objection  to  the  name  of  a  person  being  re- 
tained on  the  burgess  list  of  a  borough,  given  to  the  party  objected  to,  was  in  the 
following  form :  —  "To  J.  B.  I  hereby  give  you  notice  that  I  object  to  your  name 
being  retained  on  the  burgess  list  of  the  borough  of  H."  The  notice  did  not  de- 
scribe J.  B.  as  he  was  described  in  the  burgess  list :  — 

Beld,  that  the  notice  was  sufficient  under  the  5  &  6  WilL  4,  c.  76,  s.  17.  Regfoa  v. 
Harwich,  193. 

2.  Bribery  —  Misnomer.']  At  an  election  for  two  councillors  for  St  John's  Ward,  in 
the  borough  of  Blackburn,  T.  was  one  of  the  candidates  elected.  Some  of  the  bur- 
gesses who  voted  for  T.,  after  they  had  voted,  received  from  T.'i  agent  a  ticket,  aad 
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were  directed  to  go,  and  did  go  to  a  particular  inn,  where  they  were  shown  into  a 
room  and  upon  presenting  the  ticket  received  the  sum  of  2s.  6<l,  and  from  another 
agent  of  T.  one  or  two  4a.  tickets  for  ale  and  spirits,  as  a  gift  Others  of  the  bur- 
gesses entitled  to  vote  at  the  said  election,  and  who  voted  for  T.,  signed  the  voting 
papers  required  to  be  handed  in,  not  in  their  real  names,  but  in  the  names  by  which 
they  were  by  -mistake  described  on  the  burgess  roll.  The  grounds  of  objection  in  a 
rule  nisi  for  a  quo  warranto  information  against  T.  were,  toe  reception  of  votes  for 
T.  from  persons  not  entitled  to  vote ;  or  who  fraudulently  personated  persons  who 
were  entitled  to  vote ;  and  the  reception  of  votes  from  persons  who  had  oeen  bribed 
to  vote  for  T.:— 
Held,  upon  the  first  ground,  first,  that  as  the  persons  were  ensiled  to  vote,  the  objec- 
tion taken  was  answered,  the  misnomer  in  toe  burgess  roll  being  cured  by  the  142d 
section  of  the  5  &  6  WilL  4,  c.  76 ;  and,  secondly,  (supposing  the  objection  had  been 
raised,)  that  the  met  of  the  burgesses  having  voted  in  the  wrong  names  did  not 
vitiate  their  votes ;  and,  by  Lord  Campbell,  C.  J.,  upon  the  second  ground,  that 
as  there  appeared  to  be  evidence,  from  which  a  jury  might  have  inferred  an  agree- 
ment with  the  voters,  before  voting,  that  they  should  receive  2s.  Bd.  for  their  votes, 
thaif  should  have  been  a  ground  for  making  the  rule  absolute.  Regina  v.  Thwaites, 
219. 

3.  Misnomer."}  To  entitle  a  rate  payer  to  be  upon  the  burgess-roll,  it  is  sufficient  if  it 
can  be  shown  that  he  was  intended  to  be  rated  to  the  relief  of  the  poor,  although 
there  may  be  a  mistake  in  his  name  as  entered  upon  the  rate!  Regina  v.  Gregory^ 
239. 

4.  Town  Councillor.']  C.  6.  occupied  premises  in  the  borough  of  A.  up  to  Christmas, 
1649,  when  his  son,  C.  B.  G.,  entered  upon  the  premises,  and  carried  on  the  business, 
paying  the  rent,  and  all  rates,  and  taxes  from  that  time.  In  the  first  poor  rate  in 
1850,  no  alteration  was  made  in  the  name  of  the  occupier  of  the  premises,  the  over- 
seer believing  that  the  son's  name  was  the  same  as  the  Dither's ;  but  in  the  second  rate 
for  1850,  made  in  July,  upon  learning  that  the  son  had  the  additional  christian  name 
of  B.,  he  altered  the  name  in  the  rate  by  interlineation.  It  appeared  that  the  overseer 
was  aware  of  the  change  of  tenancy,  and  intended  to  rate  .the  son,  and  not  the 
lather,  when  the  first  rate  was  made :  — 

.  Held,  that  the  son  was  sufficiently  rated  to  the  relief  of  the  poor  to  entitle  him  to  be 
upon  the  burgess-roll,  and  to  qualify  him  for  the  office  of  town  councillor,  under  the 
9th  section  of  the  5  &  6  WilL  4,  c  76.    lb. 

Calls. 

See  Railways. 
CANVASSING  TRADE. 

« 

See  Restraint  of  Trade. 

CAPACITY. 

To  Execute  TPtB.] 

See  Will. 


CARRIERS. 

1.  Ships — Loss  by  Fire.']  The  26  Geo.  8,  c.  86,  s.  2,  limiting  the  responsibility  of 
ship-owners  for  a  loss  occasioned  by  fire,  does  not  extend  to  the  case  of  a  fire  happen* 
fog  on  board  a  lighter,  employed  in  carrying  goods  from  the  shore  to  be  loaded  on 
board  a  ship.    Morewood  v.  Poilok,  841. 

1  Declaration  alleging  the  delivery  of  cotton  to  the  defendants,  the  owners  of  the  ship 
B.,at  the  town  of  M.,  to  be  safely  carried,  conveyed  to,  and  shipped  .on  board  of 
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the  said  ship,  and  carried  and  conveyed  in  the  said  ship  to  L.,  and  there 
to  the  plaintiffs,  &c.,  and  although  the  defendants  received  the  said  cotton,  to  be 
carried,  &c.,  and  had  delivered  a  small  part  of  the  said  cotton  at  I*,  yet,  &c.,  they  «£d 
not  safely  carry  and  convey  on  board  the  said  ship  the  residue  of  the  said  eottaav, 
&c.,but,  by  and  through  the  carelessness  and  negligence  of  the  defendants  and  their 
servants,  the  said  residue  while  the  same  was  on  board  of  a  lighter  for  the  purpose 
of  being  shipped  on  board  the*  said  ship,  and  before  the  same  was  shipped,  was  de- 
stroyed Dy  fire.  Plea,  that  the  said  lighter  was  a  vessel  necessarily  and  properly, 
and  according  to  the  custom  of  the  port  of  M.,nsed  for  carrying  the  cotton  from  the 
land  to  the  ship,  &c. ;  that  the  said  carelessness,  &c,  was  solely  the  negligence.,  fc% 
of  the  defendants'  servants,  in  the  absence  of  the  defendants,  and  tii  which  the 
defendants  were  guilty,  if  at  all,  merely  as  the  masters  of  and  responsible  for  0 
servants,  and  not  otherwise ;  and  that  the  said  residue  was  consumed  by  the 
fire  in  the  declaration  mentioned,  and  was  not  lost  by  or  through  any  other 
whatever,  &c. : — 
Bdd,  upon  demurrer,  that  as  the  cotton,  at  the  time  of  the  fire,  was  not  on  board 
ship  of  which  the  defendants  were  the  owners,  they  were  liable  for  the  loss ; 
that  the  plea,  therefore,  was  no  answer  to  the  action.    lb. 


0.  Liability  —  Loss  on  another  Line,']    Where  a  railway  company  receives  goods  *w  11 


reward,  to  carry  from  one  station  to  another,  they  are  answerable  for  a  loss  v~^-*-  , 

ring  between  mem  during  the  transit,  though  it  may  happen  on  a  line  of  railway  \ 

belonging  to  another  company.    Scotthorn  v.  South  Staffordshire  Railway  Co.  553. 

4.  Countermand.']  A  party  who  delivers  goods  to  a  railway  company  to  carry,  direct* 
ed  to  a  particular  place,  may  countermand  the  direction  at  any  moment  of  the  tran- 
sit, and  demand  back  his  goods,  at  least  on  payment  of  the  carriage ;  unless,  perhaps, 
when  the  unpacking  and  redelivering  them  would  be  productive  of  much  lncoave- 

*  mence.    lb* 

5.  Station  Clerk."]  By  the  practice  of  the  S.  S.  Railway  Company  all  goods  delivered 
at  a  certain  station  for  London  are  carried  on  that  fine  to  B.  and  thence  on  by  the 
N.  W.  Railway  Company.  A.  delivered  some  £oods  to  the  company  at  that  station, 
with  a  direction  to  be  put  on  board  a  certain  ship  in  the  E.  L  Docks,  London. 
While  the  goods  were  in  transit,  the  plaintiff  delivered  to  a  clerk  of  the  &  W.  Rail- 
way Company  in  London,  a  countermand  of  that  address,  desiring  the  goods  to  be 
sent  to  a  place  in  London,  [which  the  clerk  promised  to  do.}  This  countermand 
having  been  disobeyed,  and  the  goods  lost  in  consequence : — 

Held,  that  it  was  properly  Jeft  to  the  jury  to  say,  wheuier  under  the  circumstances  die 
agent  of  the  N.  W .  Kailway  Company  had  not  authority  from  the  S.  S.  Railway 
Company  to  receive  the  countermand.    lb. 

6.  Liability -- Station  Clerk.]  A  railway  company  professing  to  carry  goods  from  B. 
to  Y.  within  a  specified  time,  is  liable,  on  a  promise  made  by  the  station  clerk  that 
the  goods  shall  oe  forwarded  to  a  place  beyond  Y.,  (on  the  fine  of  another  railway-,) 
before  a  particular  hour ;  and  this,  it  would  seem,  notwithstanding  a  general  notice 
has  beenpublished  that  the  company  would  not  be  responsible  for  forwarding  goods 
beyond  x.     Wilson  v.  York,  Newcastle  and  Berwick  Railway,  557. 

7.  Damages.]  The  owner  of  perishable  goods,  sent  by  the  railway  under  such  circum- 
stances, is  entitled  to  recover,  as  damages,  the  amount  of  profits  which  the  goods 
might  be  expected  to  have  realized  if  they  had  arrived  in  proper  time.    lb. 

See  Insurance.    Ships  and  Shipping. 


CASE. 

* 

For  injury  to  the  reversion.] 

See  FtXTUBJts. 
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CASES  AFFIRMED,  EXPLAINED— DOUBTED,  &c. 

Blakemore  v.  Glamorganshire  Canal  Co.,  1  Myle  &  Keen,  164,  examined  .        .  209 

BoydeU  y.  Ghlightly,  14  Simons,  327,  commented  upon 14 

CasteUi  v.  Boddington,  16  Eng.  Rep.  127,  affirmed 427 

Cator  v.  Burke,  1  Brown,  Ch.  C.  434,  commented  upon 95 

Cutts  v.  Surridge,9  Q.  B.  Rep.  1015,  commented  upon       .  .        .        .155 

Evans  v.  Evans,  1 7  Simons,  86,  overruled .'    -  335 

Evans  v.  Salt,  6  Beavan,  266,  doubted 11 

Fentam  v.  Pocock,  5  Taunt  192,  approved      ...*...  866 

Forster  v.  Sierra,  4  Vesey,  766,  explained ; .  IS 

Grant  v.  Norway,  2  Eng.  Rep.  337,  affirmed '  .  551 

Gwynne  v.  Muddock,  14  Vesey,  488,  explained 1& 

Hazeldinev.  Grove,'  8  Q.  B.  Rep.  997,  doubted £35 

HoUoway  v.  Hollo  way,  5  Vesey,  399,  commented  upon        .        .        .        .'       .  11 

Johnson  v.  Pie,  1  Sid.  258,  approved 522 

Kenrick  v.  Burgess,  Moore,  126,  doubted •     .  528 

King  v.  St.  Pancras,  Peake,  219,  doubted        .•               .        .        •        .        .  290 

Laxton  v.  Peat,  2  Campb.  185,  overruled 356 

Mitchel  v.  Reynolds,  1 1*.  Wms.  181,  commented  upon                             .  162 

Mounsey  v.  Blamise,  4  Russ.*384,  commented  upon 10 

Muschamp  y.  Lancaster  Railway  Co.,  8  M.  &  W.  421,  affirmed        .        .        .  553 

PleydeU  v.  Pleydell,  1  P.  Wms.  748,  explained 11 

Regina  v.  CoUvngwood,  12  Q.  B.  Rep.  681,  approved 250 

Regina  v.  Eastern  Counties  Railway  Co.,  10  Ad.  &  EL,  doubted  ....  210 

i2«^'fia  v.  /fetffer,  «  Eng.  Rep.  253,  affirmed 820 

Regina  v.  Lancashire  and  Yorkshire  Railway  Co.,  16  Eng.  Rep.  828,  examined  .  205 

Rex  v.  Zujfe,  8  East,  193,  approved         ...*....  250 

Regina  v.  For*  <mtf  iVbrM  Midland  Railway  Co.,  16  Eng.  Rep.  299,  overruled    .  199 

Shatwell  v.  Hall,  10  M,  &  W.  523,  distinguished 234 

Salarte  v.  Palmer,  1  Bing.  N.  C.  194,  doubted 195 

Swaine  v.  Burton,  15  Vesey,  371,  commented  upon         .        .        .        .        .  12 

Turton  y.  Benson,  1  P.  Wms.  496,  explained 95 

Waite  v.  Tempter,  2  Simons,  524,  doubted 12 

Watson  v.  Amoergate  Railway  Co.,  3  Eng.  Rep.  497,  affirmed     ...        •        .  653 

Wright  v.  Atkyns,  17  Vesey,  255,  explained *13 

• 

CERTIORARL 

1.  Procedendo.]  Where  one  of  several  defendants  obtained  a  certiorari  for  the  re- 
moval of  an  indictment  into  the  Queen's  Bench,  and  a  procedendo  was  moved  for  on 

•.  the  ground  that  the  certiorari  improuide  emanavit,  inasmuch  as  the  other  defendants 
had  not  joined  in  the  application  for  the  writ,  and  had  not  under  5  &  6  Will.  &  M. 
ell,  entered  into  recognizances  to  pay  the  costs  of  the  prosecutrix  in  case  of  their 
conviction :  — 

Held,  that  the  defendant  on  whose  application  the  certiorari  was  granted,  (being  a 
person  to  whose  responsibility  there  appeared  no  objection,)  might  enter  into  recog- 
nizances to  pay  costs  in  case  of  the  conviction  of  himself  or  of  the  other  defendants, 
or  either  of  them,  and  that  under  these  circumstances  the  procedendo  would  not  be 

ordered.    Regina  v.  Probert,  111. 

^^  • 

2.  Appeal?]  The  11  &  12  Vict  c.  43,  s.  27,  provides  that  where  quarter  sessions,  upon 
an  appeal  against  an  order,  direct  cither  party  to  pay  costs,  "  such  order  shall  direct 
such  costs,  to  be  paid  to  the  clerk  of  the  peace,  to  be  by  him  paid  over  to  the 
party  entitled : "  — 

Held,  that  a  mistake  in  ordering  costs  to  be  paid  directly  to  the  party  to  the  appeal 
instead  of  to  the  clerk  of  the  peace,  was  not  a  defect  of  jurisdiction,  but  merely  . 
erroneous  procedure ;  and,  therefore,  where  such  an  order  had  been  made  under 
an  act  taking  away  the  certiorari,  the  court  refused  to  set  it  aside  when  brought 
before  them  Dy  certiorari.    Regina  y.  Binney,  318. 

8.  One  of  several  Defendants."]  Several  of  the  defendants  were  indicted  for  a  misde- 
meanor.   One  was  in  custody  on  the  charge,  the  others  were  out  on  baiL    The* 
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court,  on  the  application  of  one  of  the  defendants  who  was  out  on  bail,  granted  a 
certiorari  to  remove  the  indictment  into  this  court,  on  the  terms  that  if  the  desead- 
ant  in  prison  cud  not  consent,  the  applicant  was  to  find  bail  far  him.  Regan  x. 
Drake,  410. 


i 


See  Justices. 

« 

CHABTES. 

Of  Corporation — how  Repealed.'] 

See  Corporation. 

CHARTEBr-PABTT. 

• 

Alignment  of.]  A  was  the  owner  of  a  vessel.  B  was  to  charter  it  for  a  (arfeahr 
voyage,  to  seek  a  particular  cargo.  Ite  tonnage  was  larger  than  B  required.  A 
was  willing  to  undertake  half  the  risk,  and  was  to  have  half  the  profits.  A  charter- 
party  was  executed,  on  the  24th  of  April,  1845,  by  which  the  vessel  was  declared 
to  be  let  to  freight,  at  16*.  a  ton  per  month,  to  B,  and  bQls  were  to  be  given,  and 
payments  from  time  to  time  made  by  B,  which,  taken  together,  would  cover  one 
naif  of  the  amount  stipulated  for  the  freight  On  the  arrival  of  the  ship  at  home, 
B  was  to  give  a  bill  at  ninety  days9  date  for  the  remainder  of  the  freight.  Two 
other  instruments  were  executed  on  the  same  day ;  by  the  first  of  winch  A  was  to 

*  join  in  the  adventure,  and  "  after  payment  or  deduction  of  the  freight,  and  all  inci- 
dental expenses,  the  profit  or  loss*  was  to  be  borne  by  the  parties  in  equal  moieties ; 
and  by  the  other  A  gave  to  B  a  guaranty  far  the  due  performance,  by  the  clerk,  of 
.the  stipulations  he  had  entered  into.    On  the  1st  of  December,  1845,  while  the  ship 
was  on  the  voyage,  A  assigned  to  C  the  charter-party,  and  wrote  on  die  margin 
thereof  a  note  addressed  to  B,  requesting  him  to  pay  "  what  is.  due."    C  gave  B 
notice  of  this  assignment  and  note.    The  notice  was  in  (he  ordinary  farm,  and  C 
made  no  inquiries  of  B.    B  continued  thepayments  which,  by  the  stipulations  in 
the  charter-party,  he  was  bound  to  make.    The  vessel  returned  m  August,  1846,  and 
the  adventure  turned  out  a  loss.    B  claimed,  as  against  C,  to  balance  the  accounts 
of  profit  and  loss,  as  he  would  have  been  entitled  to  do  with  A  had  the  charter-party 
not  been  assigned :  — 

Held,  that  in  equity  he  was  entitled  to  do  so.    Mangles  v.  Dixon,  82. 

See  Insurance. 


CHOSE  IN  ACTION. 
Assignment  of  J] 

See  Assignment. 

CITY  GAOL. 

Regulation  of]  The  7  WilL  4  and  1  Vict.  c.  78,  s.  88,  does  not  deprive  the  council  of  a 
city  or  borough  of  all  control  bver  the  government  and  regulation  of  the  gaol  or 
house  of  correction  of  the  city  or  borough,  which  was  transferred  to  the  council  by 
the  5  &  6  Will.  4,  c.  76.  Under  the  proviso  in  that  section,  the  council  hive  a 
discretionary  power  as  to  the  salary  to  be  paid  to  the  governor  of  such  gaol  or  house 
of  correction,  and  may  refuse  to  confirm  an  order  made  by  justices  of  the  city  or 
borough,  for  the  payment  of  an  amount  of  salary  which  the  council  consider  exces- 
sive.   Regina  v.  York,  805. 

CODICIL. 
1  See  Will. 


■ 
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Of  Sewers.] 


Of  Bankrupt] 


COMMISSIONERS. 
SeeSswEB*. 

COMMITMENT. 
See  Bankrupt. 

COMMON  LAW  PROCEDURE  ACT. 


To  entitle  a  defendant  to  a  rule  for  a  suggestion  under  the  143d  section  of  the  Common 
Law  Procedure  Act,  it  must  be  clearly  and  satisfactorily  shown  by  affidavit,  that 
the  facts  sought  to  be  added  by  the  suggestion  will  make  the  pleading  good.  Man- 
ley  v.  Boycott  M>1>  tuul  see  Fisher  v.  Bridges,  85& 

CONCEALMENT. 
See  Assignment. 

« 

*  CONDITION  PRECEDENT. 

See  Covenant. 


CONSIDERATION. 

for  a  Contract — Must  be  Alleged. } 

See  Illegality.    Pleading. 


Rights  of] 


Of  Statutes.] 

OfWUls.] 

Of  Bankrupt  Act] 


Of  Court.1] 


CONSTABLE. 

* 

See  Replevin. 

CONSTRUCTION. 
See  Statutes. 

See  Wills. 
See  Bankbupt. 

CONTEMPT. 
See  Witness. 

CONTRACT. 


•  • 


1.  Public  Policy.]  Whether  a  contract  is  void  as  contrary  to  public  policy  is  a  ques- 
tion for  the  court,  where  the  facts  are  conceded    Tallis  v.  Tallis,  16$. 

2.  Illegality—  Unlawful  Weights.]  To  an  action  for  goods  bargained  and  sold,  the 
defendant  pleaded  that  the  contract  for  the  sale  and  the  sale  oy  the  plaintiff  were 
made  by  a  measure  other  than  those  authorized  by  the  5  &  6  Will.  4,  c.  68,  to  wit, 
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by  the  old  gallon  measure.    Replication,  that  the  contracts  were  for  die  sale  of 
palm  oil,  at  a  certain  price  per  gallon,  old  measure ;  the  said  oil  to  be  procured  btr  \ 

the  plaintiff's  testator  in  Africa,  and  to  be  shipped  there  on  board  the  defendant*  ' 

vessel  sent  there  for  the  purpose ;  the  quality  of  the  oil  to  be  approved  of  before  at  j 

should  leave  the  shore ;  and  that  the  contracts  as  to  the  measurement,  delivery  and  " 

receipt  of  the  oil  were  wholly  to  be  performed  in  parts  beyond  the  seas.   Rejomdec^ 
that  the  contracts  were  made  in  England ;  and  that  the  palm  oil  was  to  be  paid  for  i 

by  the  defendant  in  England :  —  I 

Held,  on  demurrer,  that  this  contract  was  not  in  violation  of  the  Weights  and  Meas- 
ures Act,  5  &  6  Will.  4,  €3,  as  that  act  was  intended  to  apply  to  bargains  and  safes 
in  England,  which  were  to  be  performed  by  measuring  the  articles  in  this  country. 
Rosseter  v.  Cahlman,  565. 

Sow  Alleged*']  , 

See  Pleading. 
Illegal.] 

See  Covenant. 

CONTRACTS.     • 
See  Restraint  of  Trade. 

CONTRIBUTORY. 

Date  of  his  Liability.']  •  The  name  of  a  person  who  had  purchased  shares  in  a  joint- 
stock  bank  was,  after  the  stoppage  of  that  bank,  placed  on  the  list  of  contributories, 
but  only  from  the  date  at  which  ne  made  the  purchase.  An  appeal  was  presented 
by  the  official  managers  against  this  qualification  of  his  liability.  When  the  case 
was  called  on,  this  qualification  was,  by  agreement,  struck  out,  and  the  order  of  the  • 
court  below  varied  m  that  respect    Henderson  v.  Sanderson,  80. 

CONVEYANCE. 
Of  Land  —what  Erections  pass  by.] 

See  Fixtures. 

'  CONVICTION. 
See  Justices  of  Peace. 


CORPORATION. 

1.'  Proceedings  to  Repeal  Charter.]  Scire  facias  at  the  suit  of  a  private  prosecutor  to 
repeal  letters-patent  under  the  great  seal,  incorporating  a  partnership  oy  the  name 
of  the  Eastern  Archipelago  Company,  for  trading  purposes,  in  connection  with  lands 
and  mines  in  the  island  of  Labuan,  and  the  lands  adjacent  The  letters-patent 
directed,  amongst  other  things,  that  100,000/.  at  the  least,  being  one  half  of 
the  stipulated  capital  of  the  said  corporation,  should  be  subscribed  for  within  twelve 
calendar  months  from  the  date  of  the  letters-patent;  that  the  sum  of  50,0001  at  the 
least  should  be  paid  up  within  such  period,  and  that  the  said  partnership  should  not 
begin  business  until  it  should  have  been  certified  to  the  president  of  the  board  of 
trade  bv,  at  least,  three  of  the  directors  of  the  said  company  that,  at  least,  one  half  of 
Hie  capital  before-mentioned  had  been  subscribed  for,  and  the  said  sum  of  50,000/.  at 
the  least,  paid  up;  such  certificate  to  be  indorsed  on  the  charter,  and  to  be  sufficient 
evidence  tor  the  purpose  of  the  aforesaid  provision  in  that  behalf  There  was  then 
a  proviso,  that  in  case  the  said  corporation  should  not  comply  with  the  directions 
and  conditions  in  the  said  letters-patent  contained,  it  should  be  lawful  for  our  heirs 
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and  successors,  by  any  writing  under  the  great  seal,  or  under  the  sign-manual  to 
revoke  and  make  void  our  said  royal  charter,  and  every  clause,  matter,  and  thing 
therein  contained,  either  absolutely  or  under  such  terms  and  conditions  as  we  or 
they  should  think  fit ;  and  a  like  proviso  of  revocation  at  any  period  after  the  expi- 
ration of  twenty-one  years. 

The  record  alleged  that  there  had  been  no  agreement  to  subscribe  any  portion  of  the 
capital,  and  that  one  half  of  the  capital  had  not  been  subscribed  for  within  twelve 
calendar  months  from  the  date  of  the  letters  patent ;  and  also  that  50,000/.  of  the 
said  capital  had  not  been  paid  up  within  the  said  period  :  and  also  that,  although 
neither  the  said  sum  of  50,000/.,  nor  half  of  the  said  capital  had  been  subscribed 
for  or  paid  up  when  the  said  partnership  began  business,  yet  it  had  been  certified  to 
the  president  of  the  board  of  trade,  in  the  said  letters-patent  mentioned,  by  the 
directors  of  the  said  company,  falsely  and  untruly,  that,  at  least,  half  of  the  capital 
had  been  subscribed  for,  and  the  said  sum  of  50,000/.,  at  the  least,  paid  up,  in  viola- 
tion of  the  provisions  in  the  said  letters-patent  These  allegations  were  traversed  by 
the  defendants,  and  a  verdict  found  for  the  crown  ^  and  upon  a  rule  to  arrest  the 
judgment : — 

wW,by  Lord  Campbell,  C.  J.,  and  Wiohtman,  J.,  that  the  directions  in  the  char- 
ter were,  in  effect,  conditions.  That  for  non-compliance  with  any  of  such  condi- 
tions, an'  absolute  or  qualified  revocation,  under  the  great  seal  or  sign-manual,  was 
not  a  necessary  preliminary  proceeding  to  a  scire  facias  at  the  suit  of  a  private 
prosecutor,  for  an  absolute  repeal  of  the  letters-patent ;  the  effect  of  the  above  pro- 
viso being  to  give  a  cumulative  summary  mode  of  revoking  the  letters-patent,  and 
not  to  restrict  the  power  of  proceeding  by  scire  facias.  Segina  v.  Eastern  Archi- 
pelago Co.  167. 

2.  And,  contra,  by  Coleridge,  J.,  and  Erle,  J.,  that  treating  the  directions  in  the 
charter  as  conditions  subsequent,  an  instrument  of  revocation  under  the  great  seal* 
or  sign-manual  was  a  preliminary  step  necessary  to  render  the  letters-patent  void 
lor  a  non-compliance  with  any  of  such  conditions ;  the  intention  of  the  proviso  being 
to  reserve  to  tne  crown  an  express  special  power  of  revocation,  which  haa  the  effect  of 
taking  away  the  implied  power,  otherwise  existing,  of  absolutely  avoiding  the  letters- 
patent  by  a  scire  facias  before  a  revocation  under  the  great  seal  or  sign-manual  had 
been  granted.    lb. 


See  Railways. 

COSTS. 

1.  County  Courts.]  In  an  action  in  the  superior  courts  in  which  the  plaintiffs  shall  primd 
facie  be  disentitled  to  costs  by  reason  of  section  11,  of  the  statute  13  &  14  Vict 
c.61,  if  there  be  facts  which  would  take  the  case  out  of  the  prohibition  of  that 
section:  — 

Semble,  that  the  master  could  not  take  notice  of  those  circumstances,  but  that  applica- 
.  tion  should  be  made  to  the  court  or  a  judge,  under  section  4,  of  the  statute  15  &  16 
Vict  c.  54,  for  an  order  directing  that  the  plaintiff  shall  recover  his  costs  before  the 
plaintiff  applies  to  the  master  to  tax  them.    Levi  v.  McRae,  419. 

2.  A  cause  was,  on  the  2d  of  April,  1852,  referred  to  arbitration;  the  costs  to  abide 
the  event.  On  the  9th  of  the  following  June,  the  arbitrator  certified  that  the  plain- 
tiff was  entitled  to  6/.  18*.  6d.  in  addition  to  the  sum  of  10/.  which  the  defendant 
had  paid  into  court  No  steps  were  taken  by  the  plaintiff  to  obtain  his  costs  until 
the  7th  of  February,  1853,  when  an  application  for  the  same,  under  the  13  &  14 
Vict.  c.  61,  s.  13,  was  made  to  a  judge  at  chambers.  On  the<hearing  of  the  sum- 
mons, it  was  objected  that  the  application  was  too  late.  The  learned  judge  refused 
to  decide  the  question,  but  referred  the  parties  to  the  court. 

Eeld,  that  the  application  was  not  too  late,  and  that  the  plaintiff  was,  therefore,  enti- 
tled to  his  costs.    Morris  v.  Bosworth,  370. 

On  Appeal  to  House  of  Lords."] 

See  Birch  v.  Joy,  16.    New  Trial.  • 
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COUNTERMAND. 

See  Railways. 

COUNTY  COURT. 

1.  Replevin.!  Under  the  119th  and  121st  sections  of  the  9  &  10  Vict  c.  95,  a  countr 
court  has  jurisdiction  to  try*  an  action  of  replevin  for  an  alleged  illegal  distress  for 
rent,  although  the  title  to  the  premises,  in  respect  of  which  the  rent  distrained  for 
was  due,  appears  to  be  in  dispute  ,  the  steps  necessary  for  the  removal  of  the  actios 
under  the  121st  section  not  having  been  taken.    Regina  v.  Raines,  196. 

2.  Nuisances.']  The  Nuisances  Removal  and  Diseases  Prevention  Act,  1848, 11  &  11 
Vict  c.  123,  gives  power  to  justices  to  order  the  owner  or  occupier  of  premises  to 
remove  any  nuisance  therein,  and  if  such  order  be  not  complied  with  by  such  owatr 
or  occupier,  the  guardians  of  the  poor  may  enter  the  premises  to  remove  the  nui- 
sance. By  section  8  all  costs  and  expenses  incurred  in  obtaining  such  order  or  in 
carrying  the  same  into  effect,  shall  .be  deemed  to  be  money  paid  for  the  use  and  at 
the  request  of  the  owner  or  occupier  of  the  premises  in  respect  whereof  such  costs 
and  expenses  shall  have  been  incurred,  and  may  be  recovered  by  the  guardians  as 
such  in  any  county  court,  or,  if  they  think  fit,  before  two  justices : — 

Held,  that  this  provision  overrides  section  58  of  the  9  &  10  Vict  c  95,  and  that  the 
county  court  has  jurisdiction  to  hear  a  plaint  for  such  costs  and  expenses,  notwith- 
standing that  a  question  of  title  to  land  arises  in  it    Regina  v.  Harden,  40S. 

t.  Where  a  party  is  charged  in  a  county  court  with  a  liability  arising  from  his  being 
owner  of  land  and  he  disclaims  being  the  owner  of  that  land,  this  raises  a  question 
of  tide  within  the  9  &  10  Yict  c.  95,  s.  58.    lb. 

4.  Jurisdiction.']  Where  in  a  plaint  in  a  county  court  the  plaintiffs'  particulars  at 
demand  stated  a  debt  originally  of  57/.,  and  admitted  that  the  defendant  was  enti- 
tled to  a  setoff  of  15/.,  but  no  evidence  was  offered  to  show  that  the  parties  had 
agreed  to  treat  the  amount  of  the  set-off  as  a  part  payment : — 

Held,  that  the  county  court  had  no  jurisdiction  to  try  the  cause,  nor  could  the  plaintiff 
give  that  court  jurisdiction  by  offering  at  the  trial  to  abandon,  the  excess  of  his 

claim  above  50/.    Avards  v.  Rhodes,  541. 

• 

Jurisdiction  of.] 

See  Insolvent. 

COUNTY  TREASURER. 

1.  Expenses  of  conveying  Prisoners.]  The  treasurer  of  a  county  partly  included 
within  the  metropolitan  police  district  is,  under  the  11  &  12  Vict  c.  42,  s.  26,  liable 
to  pay,  out  of  the  county*  rate,  expenses,  (which  the  prisoner  has  no  means  of  de- 
fraying,) incurred  by  a  metropolitan  police  constable  in  conveying  prisoners  to  the 
county  gaol,  under  warrants  of  commitment  made  by  justices  of  the  county  within 
the^  district,  directed  to  the  parish  constable,  and  delivered  for  execution  to  the 
police  constable  under  the  2  &  3  Vict  c.  47,  s.  12 ;  the  orders  upon  the  treasurer  for 
payment  of  the  expenses  being  made  by  .county  justices  within  the  district ;  whether 
such  committals  are  fi>r  trial  upon  charges  of  felony  or  misdemeanor,  or  upon  re- 
mand followed  by  a  committal  or  discharge,  or  upon  summary  convictions  in  penalty, 
with  an  adjudication  of  imprisonment  in  case  of  non-payment  Leverick  v.  Mercer,  276. 

2.  The  county  treasurer  is  also  liable  to  pay,  out  of  the  county  rate,  like  expenses 
incurred  by  a  metropolitan  police  constable  under  warrants  of  committal  made  by 
metropolitan  police  magistrates,  sitting  at  police  courts,  and  directed  and  delivered 
to  such  metropolitan  police  constable,  the  orders  for  payment  on  the  defendant  being 
also  made  by  metropolitan  police  magistrates,  sitting  at  the  police  courts,  whether 

.  such  committals  are  for  trial  on  charges  of  felony  or  misdemeanor,  or  upon  remand, 
or  on  summary  convictions,  or  for  refusing  to  enter  into  recognizances  to  keep  the 
peacev  lb. 
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3.  But  the  county  treasurer  is  not  liable  to  pay  to  a  police  constable  the  expenses  of 
reconreying  to  a  police  court  from  the  county  gaol  a  prisoner  who  had  oeen  pre- 
viously committed  there  for  reexamination,  when  the  warrant  to  bring  the  prisoner  up 
again  was  made)  not  on  the  police  constable,  but  upon  the  gaoler  who  haa  employed 
the  police  constable  to  reconvey  the  prisoner.    76. 

4.  SembU,  that  such  expenses  would  be  payable,  if  the  magistrate  made  his  order  to 
the  constable  to  bring  up  the  prisoner,  at  the  same  time  as  he  ordered  the  gaoler  to 
deliver  him  to  the  constable.    lb. 

m 

COVENANT. 

1.  Condition  Precedent.']  A  lease  contained  a  covenant  by  the  lessor  to  do  certain 
work,  and  at  the  end  of  the  covenant  were  these  words :  "  and  the  whole  of  which 
is  agreed  to  be  left  to  the  superintendence  of  the  defendant  and  the  plaintiff's 
eon:w— 

Held,  that  this  was  neither  a  condition  precedent  to,  nor  concurrent  with  the  covenant 
Jones  v.  Cannock)  81. 

2.  Illegal.]  To  a  declaration  in  covenant,  the  defendant  pleaded  that  before  making 
the  covenant  it  was  unlawfully  agreed  between  the  plaintiff  and  the  defendant,  that 
the  plaintiff  should  sell  and  convey  to  the  defendant  land,  at  a  certain  price,  for  the 
purpose  (as  the  plaintiff  then  well  knew)  that  the  said  land  should  be  exposed  to 
sale  by  lottery,  contrary  to  the  12  Geo.  2,  c.  28 ;  that  afterwards,  in  pursuance  of 
the  said  illegal  agreement,  the  said  land  was  sold  and  transferred  to  the  defendant, 
and  a  part  of  the  purchase-money  being  unpaid,  the  defendant,  to  secure  the  pay- 
ment thereof  to  the  plaintiff,  entered  into  the  covenant  declared  upon.  Issue  Jiaving 
been  taken  on  this  plea  and  found  for  the  defendant : — 

Held,  after  verdict,  that  the  plea  disclosed  no  answer  to  the  action,  as  it  did  not  show 
that  the  covenant  was  entered  into  for  the  purpose  of  carrying  out  the  prior  illegal 
object,  or  in  pursuance  of  the  illegal  contract    Fisher  v.  Bridges,  858. 

CRIMINAL  INFORMATION. 
See  Evidence.    Libel.    New  Trial. 

CRIMINAL  LAW. 
See  Surprise. 


CUMULATIVE. 

When  a  Remedy  is  Cumulative'] 

See  Corporation. 

DAMAGES. 

1.  Excessive.]  Trespass  against  the  sheriff  and  S.  his  bailiff,  for  breaking  plaintiff's 
bouse  and  taking  his  goods.  Flea  by  S.,  justifying  under  a  writ  of  fieri  facias  di- 
rected to  the  sheriff,  and  a  warrant  from  the  sheriff  to  him.  Replication,  alleging  a 
prior  warrant  to  J.,  and  a  seizure  by  J.,  under  the  writ  and  warrant,  and  payment 
t>7  plaintiff  to  the  sheriff  in  satisfaction  of  the  writ  Rejoinder,  traversing  the  prior 
seizure  under  the  writ  and  the  payment  to  the  sheriff.  It  appeared  that  L.,  the  clerk, 
and  head  officer  of  J.,  entered  plaintiff's  house  and  seized  his  goods  under  the  war-' 
rant  Plaintiff  paid  the  amount  to  L.  at  J.'s  office,  and  L.  withdrew  the  man  in 
possession,  and  sent  notice  to  the  execution  creditor,  in  J.'s  name,  that  the  money 
vas  levied.  In  the  course  of  the  same  day  J.  died,  and  the  execution  creditor,  upon 
application  at  the  office,  did  not  obtain  the  money.    The  sheriff  then  issued  the 

83* 
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'  warrant  to  S.,  who  seized  plaintiff's  goods,  and  remained  in  possession  for 
days.  The*  jury  did  not  agree  as  to  whether  L.  paid  the  money  to  J.  before  h»  death, 
but  they  found  that  L.  executed  the  warrant  oy  the  direction  of  J.,  and  thmt  the 
money  was  received  by  L.  in  pursuance  of  authority  from  J.  The  judge  directed  the 
jury  that  they  might  find  that  the  money  had  been  paid  to  the  sheriff.  The  jury 
found  for  the  plaintiff,  damages  400/.  :— 
Held,  that  the  damages,  though  not  excessive  as  against  the  sheriff,  were  ftxcearive  as 
against  S.     Gregory  v.  CottereU,  99. 

2.  Joint  Defendants.]    Qucere.  In  an  action  of  tort  against  several  defendants,  one  of 
whom  is  more  guilty  than  the  others,  what  is  the  rule  of  damages  as  to  hum  ?     IK 


3.  Loss  of  Profits.]  The  owner  of  perishable  goods,  sent  by  a  railway  under  a     .    

to  carry  to  a  certain  place  by  a  specified  time,  is  entitled  to  recover,  as  damages,  the 
amount  of  profits  which  the  goods  might  be  expected  to  have  realized  if  they  had 
arrived  in  proper  time.    Wilson  v.  York,  Newcastle  and  Berwick  Railway  Co.  557. 

DAMNUM  ABSQUE  INJURIA. 
See  Negligence. 

DAY, 
See  Pauper, 


No  Fractions  of  a  Day.] 


For  Penalties.] 


DEBT. 
See  Pboctor. 

DECEIT. 
See  Infant  and  Pleading. 


DEED. 

Construction  of.] 

See  Watebcoubse. 
What  Chattels  Pass  by  a  Deed.] 

See  Ftxttjbes.    Vendor  and  Purchaser. 

DEFAULT. 
See  Justices. 


DEMURRING. 
See  Pleading. 

DISHONOR 
See  Bill  of  Exchange. 

DOMICIL. 
See  Paupeb. 


Notice  of] 
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DURESS. 

See  Will.  • 

EASEMENT. 
See  Watebcottbbe.  • 

ECCLESIASTICAL  COURT. 
See  Pboctob. 

EMBLEMENTS. 
See  Trespass. 

EQUITIES. 
Between  Assignee  and  Original  Debtor  J] 

See  Assignment.     . 

ESTOPPEL. 

1.  Prior  Judgment,!  Upon  the  trial  of  an  indictment  against  the  inhabitants  of  the 
township  of  EL,  for  the  non-repair  of  a  highway,  a  prior  judgment  of  quarter  ses- 
sions upon  a  presentment,  by  a  justice  under  the  IS  Geo.  3,  c.  78,  for  non-repair  of 
the  same  highway  by  H.,  was  put  in.  The  presentment  alleged  that  the  highway  was 
in  H.,  and  that  H.  was  liable  to  repair  it  It  also  appeared  by  the  judgment,  that  two 
of  the  inhabitants  of  H.  had  appeared  and  pleaded  guilty,  and  that  a  fine  was 
imposed:  — 

Held*,  conclusive  evidence  that  the  highway  was  in  H.,  and  that  H.  was  liable  to  repair 
it    Begina  v.  Haughton,  287. 

2.  Presentment']  The  presentment  did  not  state  how  the  township  was  liable  to  re- 
pair:— 

Held,  that  although  it  might  be  bad  for  this  reason  on  demurrer  or  error,  yet,  that  hav- 
ing been  submitted  to  oy  the  defendants,  they  were  conclusively  bound  by  it    lb. 

8.  Satisfaction.']  The  fact  of  the  fine  imposed  by  the  sessions  not  being  shown  to  have 
been  paid  did  not  prevent  the  judgment  from  acting  as  an  estoppel,  no  fraud  being 
imputed.    lb. 

4.  Recital]  A  recital  in  a  private  act,  (since  repealed,)  that  the  road  in  question  was 
in  D.,  is  at  most  only  evidence  of  that  met,  and  is  not  admissible  against  the  estoppel 
lb. 

See  Pauper.    Railways.    Sals. 

EVIDENCE. 

*f.  Of  Custom.]  On  trial  of  an  action  under  stat  54  Geo.  8,  c  68,  evidence  from  cer- 
tain Ecclesiastical  Courts  was  tendered,  to  show  that  it  was  customary  for  the  regis- 
trar to  do  the  acts  complained  of,  and  to  receive  fees  on  account  of  doing  them :  — 

Held,  that  such  evidence  was  properly  admitted.    Stephenson  v.  ffigginson,  50. 

2.  In  Libel]    Evidence  that  the  identical  charges  conv^ved  in  a  libel  had,  before  the 
time  of  composing  and  publishing  the  libel,  appeared  in  another  publication,  which 
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was  brought  to  the  prosecutor's  knowledge,  bat  against  the  publisher  ca?  wiriest  he 
took  no  legal  proceedings,  is  not  admissible  under  a  plea  of  justification  under  slat 
6  '&  7  Vict,  c,  96,  s.  6.    Regina  ▼.  Newman,  113. 

S.  Document  from  the  Holy  Inquisition^  A  document  under  the  seal  of  the  Court  of 
tfie  Holy  Office  or  Inquisition  of  Rome,  but  apparently  drawn  up  by  the  notary 
whose  name  is  attached  to  it,  from  a  record  in  that  court,  out  which  was  not  set  torts 
in  the  document,  is  not  evidence  to  prove  the  grounds  of  a  judgment  pronounced 
by  that  court,  the  ratio  decidendi  not  being  stated,  although  it  is  admissible  in  sup- 
port of  an  allegation  in  a  plea  of  justification  that  such  a  judgment  has  been  pro- 
nounced.   76. 

4.  Affidavits.]^  Affidavits  explaining  the  defendant's  reasons  for  having  placed  eertaia 
allegations  injurious  to  the  prosecutor  in  his  plea  of  justification,  in  support  of  which 
no  evidence  was  given  at  we  trial,  are  receivable  in  mitigation  of  punishment,  bat 
not  as  proving  the  truth  of  the  charges  made  in  them.    lb. 

5.  Foreign  Records.']  But  where  a  document,  purporting  to  have  been  an  official  re- 
cord of  the  conviction  of  the  prosecutor,  before  a  foreign  police  court,  was  annexed 
to  an  affidavit,  for  the  purpose  of  showing  the  bona  fides  of  an  allegation  in  the  plea 
of  justification :  — 

Held,  inadmissible,  as  its  admission  would,  in  effect,  put  the  prosecutor  on  his  trial 
without  his  being  able  to  make  defence.    lb. 

See  Estoppel.    Justices.    Railways.    Sheriff. 

EXECUTION. 

• 
Against  a  Bankrupt.]  An  execution  against  the  goods  of  a  bankrupt  is  valid,  within 
the  12  &  IS  Vict  c.  106,  s.  133,  when  the  sheriff  executes  the  bill  of  sale,  notwith- 
standing it  contains  a  clause  of  indemnity  to  the  sheriff  by  the  execution  creditor, 
and  is  not  executed  by  the  latter  until  after  he  has  had  notice  of  an  act  of  bank- 
ruptcy.    Christie  v.  Winnington,  529. 

See  Judgment.    Sheriff. 

EXECUTOR. 

1.  Appointment]    "  I  request  J.  M.  L.  to  assist  my  daughter  in  the  execution  of  my 

Held,  not  to  be  an  appointment  of  J.  M.  L.  as  executor  according  to  the  tenor.  Ste- 
venson, in  re,  575. 

2.  Administration*]  The  daughter,  sole  executrix  and  residuary  legatee,  being  inca- 
pable of  acting,  administration  decreed  to  J.  M.  L.  for  her  use  and  benefit,  on  con- 
sent of  all  persons  interested.    lb. 

8.  Justification  of  sureties  not  required.    75. 

4.  Appointment.]  The  deceased  did  not  name  any  executors,  but  there  occurred  in 
the  will  the  two  clauses  following :  —  "I  request  that  my  friends,  G.  8.  and  H.  &, 
will  act  as  my  trustees  under  this  my  will,  to  each  of  whom  I  leave  the  Bum  of 
100/. ; "  and  "  I  give  to  my  servant,  D.,  502.  a  year  for  his  life,  so  long  as  he  supports 
his  wife  and  her  daughter,  as  my  trustees  conceive  he  should  do,  otherwise  sack 
annuity  to  be  discontinued."  The  deceased  gave  several  legacies  and  annuities;  "and 
whatever  is  left  after  what  I  now  give  or  bequeathe  of  my  personalpropertj,  I  leave 
to  my  nephew,  J.  C.  J."  Probate  was  applied  for  to  G.  o.  and  EL  S.  as  executors 
according  to  the  tenor.    Not  granted.    Bray,  in  re,  602. 

FACTORIES  ACT. 

Negligence.]  The  machinery  of  a  cotton  factory  was  worked  by  a  steanveiigme,  which 
drove  an  horizontal  shaft,  passing  along  the  lower  floor  of  the  factory.    This  hori- 
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zontal  shaft  moved  several  vertical  shafts  which  passed  through  the  upper  floors,  and 
worked  the  machines  by  which  the  cotton  was  manufactured  in  the  different  rooms 
of  the  factory.  One  of  these  vertical  shafts  had  its  fencing  removed  for  the  purpose 
of  repair,  and  all  the  machines  which  were  worked  by  this  shaft  were  at  rest;  but 
the  vertical  shaft  itself  revolved,  and  the  process  of  manufacture  continued  to  be 
carried  on  in  the  other  rooms  of  the  factory :  — 
Held,  that  the  master  of  the  factory  was  not  liable  under  the  21st  section  of  the  Fac- 
tory Act,  7  &  8  Vict  c.  15,  for  an  accidental  injury  occasiqned  to  a  little  girl,  in  the 
room  where  no  mannfacturing  process  was  being  carried  on,  By  the  revolution  of 
this  vertical  shaft.     Coe  v.  Plait,  505. 


FIERI  FACIAS. 
See  Sheriff. 

FIRE.    • 

a 

When  Carriers  Liable  for  Loss  by  Fire.] 

See  Carriers. 

FIXTURES. 

1.  Pass  by  Deed  of  Land.]  Case  for  Injury  to  the  reversion  in  removing  a  granary, 
a  thrashing  machine  and  certain  rick  staddles,  which  were  alleged  to  be  affixed  to, 
and  forming  a  part  of,  closes  in  the  occupation  of  J.  M.  as  tenant  to  the  plaintiff,  with 
a  count  in  trover  for  converting  the  same  things.  Pleas  —  not  guilty ;  a  denial  that 
die  closes  were  in  the  occupation  of  J.  M.,  and  not  possessed. 

The  erections  in  question  appeared  to  have  been  put  up  by  the  defendant's  father, 
who  was  owner  in  fee  of  tne  farm,  and  that  the  farm  and  lands  had  been  conveyed 
by  the  defendant  and  other  devisees  under  his  father's  will  to  the  plaintiff  by  inden- 
ture, executed  by  the  defendant  The  defendant  was  in  occupation  at  the  time  of 
the  conveyance  under  a  demise  from  himself  and  his  co-devisees.  The  plaintiff 
had  demised  the  farm  to  J.  M.,  who  was  in  occupation,  under  that  demise,  at  the 
time  when  the  defendant  made  the  removal :  — 

Held,  that  the  land,  and  every  thing  attached  to  it,  passed  by  the  deed,  and  that  the 
defendant  had  no  tenant-right,  either  under  a  custom  to  that  effect  or  otherwise,  to 
remove  the  articles  in  question.     Wiltshear  v.  Cottrell,  142. 

2.  Staddles —  Threshing  Machines.']  The  conveyance  to  the  plaintiff  was  of  the  farm 
'  and  closes,  &c.,  all  which  hereditaments  and  premises  were  enumerated  in  a  schedule 
annexed  to  the  deed,  and  the  site  thereof  shown  in  a  plan  drawn  on  the  deed,  with 
all  their  rights  and  appurtenances,  and  all  fixtures,  trees,  ditches,  fences,  &c,  thereto 
appertaining.  None  of  the  erections  in  question  were  specifically  mentioned  in 
the  schedule,  but  on  the  plan  there  was  a  mark  indicating  the  spot  on  which  the 
granary  stood.  The  staddles  were  stone  pillars,  mortared  to  a  brick  foundation, 
let  into  the  earth ;  and  the  threshing  machine  was  fixed  by  bolts  and  screws  to  posts 
let  into  the  earth,  and  could  not  be  removed  without  disturbing  the  soil :  — 
Held y  that  these  passed  under  the  conveyance  to  the  plaintiff  either  as  part  of  the 
land  or  as  fixtures,  and  that  their  removal  was  an  injury  to  the  reversionary  estate. 
lb. 

8.  Granary."]  The  granary  was  a  wooden  building,  resting  by  its  mere  weight  on  the 
staddles: — 

Held,  that  it  was  a  chattel,  and  not  part  of  the  land,  or  so  affixed  to  the  freehold  that 
its  removal  could  be  an  injury  to  the  reversionary  estate ;  that  it  did  not  pass  to  the 
plaintiff  under  the  word  "  fixtures "  as  used  in  the  conveyance ;  and  that  it  could 
not  be  recovered  in  trover,  as  the  right  of  possession  of  it  was  in  J.  M.  the  tenant, 
and  not  in  the  plaintiff.    lb. 
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FORMER  RECOVERY. 
See  Estoppel. 


FRAUD. 


See  Assignment.  Attorney.  Bankrupt.  Pleading. 

Prohibition.  Will. 


Agsj: 


Insurance  on.] 


FREIGHT. 
See  Insurance. 


GLANDERED  HORSE. 
See  Indictment. 


When  a  Fixture.'] 


GRANARY. 

See  Fixtures. 


Of  Easement."] 


GRANT. 
See  Watercourse. 


GROWING  CROPS. 
See  Trespass. 


Meaning  of  in  Witt.] 


HEIR. 
See  Beauvoir  v.  Beauvoir,  1. 


HIGHWAYS. 
See  Action.    Estoppel.    Justices. 


HUSBAND  AND  WIFE. 


See  Bastard.    Judgment. 


Of  Contracts.] 


ILLEGALITY. 
See  Contract. 


ILLEGITIMATE  CHILD. 
See  Bastard. 
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importunity. 

See  Well. 

INDICTMENT. 

Misdemeanor — Averment  of  Scienter.]  To  bring  a  horse  infected  with  the  glanders 
into  a  public  place,  to  the  danger  of  infecting  the  Queen's  subjects,  is  a  misdemeanor 
at  common  law ;  and,  — 

Held,  that  an  indictment  which  stated  that  the  defendant  knew  that"  a  mare  which  he 
brought  into  a  fair  was  glandered,  was,  after  verdict,  good,  without  an  averment  that 
the  defendant  knew  that  the  glanders  was  a  disease  communicable  to  man.  Regina 
v.  Henson,  107. 

See  Estoppel. 

INFANT. 

It  seems,  that  an  action  of  deceit  will  not  lie  against  an  infimt  for  falsely  affirming  him- 
self to  be  of  age,  whereby  he  induces  another  to  give  him  credit  for  goods  to  his 
damage.    Price  v.  Hewett,  522. 

INSOLVENT. 

Rehearing —  County  Court.']  The  10'&  11  Vict  c.  102,  s.  10,  abolishes  the  circuits  of 
the  insolvent  commissioners,  and  transfers  their  powers  to  the  judges  of  the  county 
courts,  to  whom  it  gives. the  same  power  and  authority  with  respect  to  any  petition 
transmitted  to  them,  and  to  do  all  such  matters  and  things  respecting  sucn  prisoner 
as  the  Court  for  Insolvent  Debtors,  or  any  commissioner,  might  do  in  the  matter  of 
petitions  heard  before  them :  — 

Held,  (dubitante  Crompton,  J.,}  that  the  judge  of  a  county  court,  by  whom  an  insol- 
vent had  been  discharged,  had  jurisdiction  to  order  a  rehearing,  and  to  issue  a  war- 
rant under  the  1  &  2  Vict  c.  110,  s.  96,  to  bring  up  the  insolvent  for  the  purpose 
of  the  rehearing.    Regina  v.  Dowling,  397. 

» 

Quaere,  whether  such  a  warrant  can  be  executed  out  of  the  district  of  the  county  court  ? 
lb. 

See  Bankrupt. 

• 

INSPECTOR. 

Cf  Weights  and  Measures.] 

See  Weights  and  Measures. 

INSURANCE. 

1.  Set'Off.]  Assumpsit  to  recover  an  average  loss  on  a  policy  of  insurance  on  goods 
from  the  Havannah  to  a  market  in  Europe,  at  60s.  per  cent,  premium,  to  return  23*. 
9d.  per  cent  if  the  risk  ended  in  die  United  Kingdom,  and  less  if  at  other  places 
in  tne  North  of  Europe.  Pleas :  first,  set-off;  secondly,  bankruptcy  of  plaintiff 
before  action.  Replication,  that  before  plaintiff  became  bankrupt  ne  sold  the  goods 
and  transferred  the  policy,  and  the  right  and  interest  of  the  plaintiff  to  recover  for 
the  loss  of  the  goods  to  F.,  and  delivered  the  policy  to  him.  Rejoinder,  that  the 
cargo  was  delivered  and  the  risk  thereon  ended  in  England  before  the  bankruptcy 
of  the  plaintiff;  and  that  the  right  to  have  a  return  of  premium  was  not  transferred 
from  plaintiff  before  his  bankruptcy.    On  demurrer :  — 

fleW,  affirming  the  judgment  of  the  Queen's  Bench,  First,  that  the  plea  of  set-off 
was  inadmissible.    Boddington  v.  Castelli,  427. 
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2.  Average  Lass.']  Secondly,  that  the  two  causes  of  action«being  separate  and  totally 
distinct  from  each  other,  though  arising  upon  the  same  instrument,  plaintiff  was 
entitled  to  sue  for  average  loss  as  trustee  for  his  vendee,  that  being  a  cause  of 
action  in  which  he  had  no  beneficial  interest  at  the  time  of  his  bankruptcy.    lb. 

3.  Semite,  by  Pollock,  C.  B.,  that  the  feet  of  the  bankrupt  continuing  to  have  a  very 
small  beneficial  interest  in  a  contract  assigned  before  his  bankruptcy,  would  not 
defeat  the  right  of  the  assignee  of  the  contract  to  sue  in  his  name.    lb. 

4.  Marine  —  Charter-Party.']  By  a  charter-party,  effected  at  Monte  Video,  on  the  10th 
of  February,  1847,  the  vessel  was  to  proceed  to  the  F.  Islands  and  thence  to  S.  CL, 
and  there  to  take  in  a  cargo,  and  to  discharge  it  at  a  port  in  Europe,  freight  to  be 

r'd  at  2502.  a  month,  one  month's  pay  to  be  paid  when  the  vessel  sailed  from  the 
Islands,  the  balance  at  the  port  of  discharge.  The  vessel  sailed  from  Monte 
Video  to  the  F.  Islands  with  a  cargo,  which  she  there  safely  delivered  about  two 
months  afterwards.  While  there  the  plaintiffs  paid  250/.  for  the  one  month's  pay. 
The  vessel  then  went  to  S.  C,  took  in  a  great  portion  of  a  cargo,  and  returned  to 
Monte  Video,  where  she  completed  her  cargo.  There,  also,  in  October,  1&47,  the 
plaintiffs  and  the  captain  entered  into  a  new  charter-party  with  respect  to  the  ves- 
sel, by  which  instrument  the  vessel  was  to  proceed  to  Havre,  direct,  with  a  cargo  on 
board,  the  freight  to  be  paid  at  the  rate  or  2502.  per  month,  the  time  to  commeqpe 
from  the  26th  of  March  then  last,  and  to  be  paid  at  the  port  of  discharge,  after 
deducting  250/.,  which  it  stated  the  captain  had  already  received  on  account  of  that 
charter-party.  By  the  direction  of  the  plaintiffs,  his  agent  effected  a  policy  of  insur- 
ance, lost  or  not  lost,  from  Monte  Video  to  Havre,  on  450/.  freight  advanced.  The 
vessel  was  totally  lost  with  her  cargo  on  the  voyage  from  Monte  Video  to  Havre .  — 
Held,  that  the  second  charter-party  annulled  the  first,  and  that  the  parties  were  enti- 
tled to  treat  the  250/.  as  paid  under  the  second  charter-party.    Elm  v.  La/one,  559. 

5.  Insurable  Interest]  Held,  also,  that  the  plaintiffs  were  entitled  to  recover  on  the 
policy  the  250/.  as  freight  advanced,  since  that  amount  was  not  a  separate  sum  paid 
in  respect  of  the  voyage  to  the  F.  Islands,  but  was  part  of  an  entire  sum  payable 
for  the  whole  voyage,  and,  therefore,  remained  at  risk  until  the  vessel  arrived  ait  the 
port  of  discharge.    lb. 

6.  Misdescription.]  Held,  further,  that  the  voyage  was  properly  described  in  the  policy. 
lb. 


INTEREST. 
See  Birch  v.  Joy,  16. 

JUDGMENT. 

1.  On  Warrant  of  Attorney.]  D.,  a  feme  sole,  being  about  to  marry  W.,  lent  him  S00JL 
upon  his  warrant  of  attorney,  the  warrant  being  given  to  her  and  S.,  who  was  to  act 
as  her  trustee.  The  defeasance  showed  the  loan  to  be  in  contemplation  of  marriage, 
and^  stipulated  that  W.  was  to  be  possessed  of  the  money  as  long  as  D.  should  please, 
paying  interest  for  the  same  to  S. ;  and  also,  that  upon  the  request  of  D.,  S.  might 
require  payment  of  the  principal  on  giving  one  week's  notice ;  judgment  was  to  oe 
forthwith  entered  up,  and  execution  was  to  issue  on  default  of  payment  after  such 
notice.  Judgment  was  accordingly  entered  up,  and  the  marriage  solemnized.  After 
several  years  had  elapsed,  notice  was  given  in  pursuance  of  the  warrant,  and  on 


default  ajj-/a*  issued,  under  which  the  goods  of  W.  were  taken  and  assigned  by  the 
sheriff.    W.  was  then  adjudged  bankrupt,  and  a  rule  was  obtained  to  set  aside  the 
*•__   ___j  *__  .i  .  >•  /. .,  ,  .  on  the  grounds  that 

larged  by  the  subee- 


execution,  and  for  the  delivery  of  the  goods  to  his  assignee,  upon  the  grounds  that 
the  judgment  should  have  been  revived,  and  that  it  was  discha 


quent  marriage  of  D.  and  W. :  — 

Held,  that  the  execution  having  been  suspended  by  the  consent  of  the  parties,  the 

judgment  did  not  require  reviving ;  and  that,  under  the  circumstances  of  the  case, 

the  warrant  of  attorney,  being  in  the  nature  of  a  marriage  settlement,  remained  in 
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good  security  for  the  loan,  and  that  the  execution  thereupon  was  valid.    Dotting  ▼• 

White,  241. 

« 

2.  Action  on.]    An  action  is  not  maintainable  in  a  superior  court  upon  a  judgment  in 
a  county  court  established  under  the  9  &  10  Vict  c  95.    Berkeley  v.  Elderbin,  377. 

JURISDICTION. 

Of  County  Court.] 

See  County  Court. 


JUSTICES. 

1.  Jurisdiction  —  Highways.']  A  public  highway  in  the  parish  of  R.,  and  which 
was  also  a  part  of  the  turnpike  road,  was  out  of  repair.  An  information  being 
laid  before  a  justice  of  the  peace,  he  summoned  the  clerk  of  the  turnpike  road 
to  appear  at  the  special  sessions  of  highways.  He  accordingly  appeared,  and  the 
two  justices  who  presided  convicted  him  for  having  neglected  to  repair  such  part  of 
the  turnpike  road: 

Held,  on  motion  for  a  certiorari  to  remove  the  conviction,  that  a  single  justice  had  no 
authority,  under  the  94th  section  of  the  5  &  6  Will.  4,  c.  50,  to  summon  a  clerk  or 
other  officer  of  turnpike  mads;  and  that  the  justices  are  not  justified  in  making  an 
order  for  payment  of  the  sum  of  money  necessary  for  the  repair  of  such  turnpike 
road,  without  -having  first  examined  into  the  sufficiency  of  toe  funds.  Rtgina  v. 
The  Justices  of  St.  Mans,  244. 

2.  Certiorari]  Held,  also,  that  the  certiorari  was  not  taken  away,  as  the  justices  had 
acted  without  jurisdiction  in  convicting.    lb. 

&  Jurisdiction — Beer  Acts.]    The  jurisdiction  to  convict  of  the  offence,  under  the 

3  &  4  Vict.  c.  61,  of  using  a  false  certificate  for  the  purpose  of  obtaining  a  license  to 
retail  beer,  is  in  the  justices  acting  in  and  for  the  place  where  the  offence  is  com- 
mitted.   Regina  v.  Waghorn,  251. 

4.  Licensed]  Where  such  a  conviction  was  made  by  two  justices  of  the  county  of 
Kent,  bavins  jurisdiction  within  tjie  division  in  which  the  house  sought  to  be  licensed 
was  situate,  out  not  within  the  borough  of  Maidstone,  in  which  the  offence  was  com- 
mitted:— 

Held,  (Colebidgr,  J.,  dissentiente,)  under  the  3  &  4  Vict  c.  61,  s.  19,  the  11  Ceo. 

4  &  1  Will.  4,  c.  64,  and  the  4  &  5  Will.  4,  c.  85,  that  the  jurisdiction  given  to  such 
justices  by  the  two  latter  statutes,  did  not  extend  to  the  offence  of  using  a  false  cer- 
tificate for  the  purpose  of  obtaining  a  license  to  retail  beer,  subsequently  created  by 
the  3  Ac  4  Vict  c.  61,  s.  6,  and  that  the  conviction  was  therefore  bad.    lb. 

3.  False  Imprisonment.']  The  11  &  12  Vict  c.  44,  s.  2,  which  enacts  that  no  action 
shall  be  brought  against  a  justice  of  the  peace  for  any  thing  done  under  a  warrant, 
upon  an  information  for  an  alleged  indictable  offence,  if  "  a  summons  were  issued 
previously  to  such  warrant,  and  such  summons  was  served  upon  such  person,  either 
personally  or  by  leaving  the  same  for  him  with  some  person  at  his  last,  or  most  usual 

5 lace  of  abode,  and  he  did  not  appear  according  to  the  exigency  of  such  summons," 
oes  not  apply  to  a  summons  ana  warrant  issued  after  conviction,  with  a  view  to  the 
levying  of  penalties  and  costs.    BesseU  v.  Wilson,  294. 

6.  Appearance  by  Counsel]  Upon  a  conviction  under  the  Copyright  of  Designs  Act, 
6  k  7  Vict  c.  66,  the  party  convicted  making  default,  was,  upon  complaint  made, 
summoned  to  show  cause  why  he  had  not  paid  the  amount  of  the  penalties  and 
costs  under  such  conviction,  and  why  he  should  not  be  committed  in  default  of  pay- 
ment, and  be  further  dealt  with  according  to  law.  Thereupon  his  counsel  and  attor- 
ney appeared  to  show  cause,  but  the  sitting  magistrate  refused  to  hear  the  case  hi 
the  absence  of  the  party  himself,  apd  granted  a  warrant  reciting  the  summons  and 
the  neglect  of  the  party  to  appear,  and  commanding  his  apprehension,  to  answer  to 
the  complaint  made,  and  to  be  further  dealt  with  according  to  law ;  under  which  the 
party  was  apprehended  and  imprisoned :  — 
vol.  xviii.  53 
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2.  Average  Loss.]  Secondly,  that  tie  two  causes  of  action«beiiig  separate  and  totally 
distinct  from  each  other,  though  arising  upon  the  same  instrument,  plaintiff  was 
entitled  to  sue  for  average  loss  as  trustee  for  his  vendee,  that  being  a  cause  of 
action  in  which  he  had  no  beneficial  interest  at  the  time  of  his  bankruptcy.    lb, 

3.  Semlle,  by  Pollock,  C.  B.,  that  the  fact  of  the  bankrupt  continuing  to  have  a  ▼err 
small  beneficial  interest  in  a  contract  assigned  before  his  bankruptcy,  would  not 
defeat  the  right  of  the  assignee  of  the  contract  to  sue  in  his  name.    lb. 

4.  Marine  —  Charter-Party*']  By  a  charter-party,  effected  at  Monte  Video,  on  the  10th 
of  February,  1847,  the  vessel  was  to  proceed  to  the  F.  Islands  and  thence  to  S.  C, 
and  there  to  take  in  a  cargo,  and  to  discharge  it  at  a  port  in  Europe,  freight  to  be 

r'd  at  2502.  a  month,  one  month's  pay  to  be  paid  when  the  vessel  sailed  from  the 
Islands,  the  balance  at  the  port  of  discharge.  The  vessel  sailed  from  Monte 
Video  to  the  F.  Islands  with  a  cargo,  which  she  there  safely  delivered  about  two 
months  afterwards.  While  there  the  plaintiffs  paid  250/.  for  the  one  month's  pay. 
The  vessel  then  went  to  S.  C,  took  in  a  great  portion  of  a  cargo,  and  returned  to 
Monte  Video,  where  she  completed  her  cargo.  There,  also,  in  October,  1847,  the 
plaintiffs  and  the  captain  entered  into  a  new  charter-party  with  respect  to  the  ves- 
sel, by  which  instrument  the  vessel  was  to  proceed  to  Havre,  direct,  with  a  cargo  oa 
board,  the  freight  to  be  paid  at  the  rate  of  2502.  per  month,  the  time  to  commence 
from  the  26th  of  March  then  last,  and  to  be  paid  at  the  port  of  discharge,  after 
deducting  250/.,  which  it  stated  the  captain  had  already  received  on  account  of  that 
charter-party.  By  the  direction  of  the  plaintiffs,  his  agent  effected  a  policy  of  insur- 
ance, lost  or  not  lost,  from  Monte  Video  to  Havre,  on  450/.  freight  advanced.  The 
vessel  was  totally  lost  with  her  cargo  on  the  voyage  from  Monte  Video  to  Havre .  — : 
Held,  that  the  second  charter-party  annulled  the  first,  and  that  the  parties  were  enti- 
tled to  treat  the  250/.  as  paid  under  the  second  charter-party.    Ems  v.  Laftme,  559. 

5.  Insurable  Interest,']  Held,  also,  that  the  plaintiffs  were  entitled  to  recover  on  the 
policy  the  250/.  as  freight  advanced,  since  that  amount  was  not  a  separate  sum  paid 
in  respect  of  the  voyage  to  the  F.  Islands,  but  was  part  of  an  entire  sum  payable 
for  the  whole  voyage,  and,  therefore,  remained  at  risk  until  the  vessel  arrived  ait  (he 
port  of  discharge.    lb. 

6.  Misdescription.]  Held,  further,  that  the  voyage  was  properly  described  in  the  policy. 
lb. 


INTEREST. 
See  Birch  v.  Joy,  16. 

JUDGMENT. 

1.  On  Warrant  of  Attorney.]  D.,  a  feme  sole,  being  about  to  marry  W.,  lent  him  300JL 
upon  his  warrant  of  attorney,  the  warrant  being  given  to  her  and  S.,  who  was  to  act 
as  her  trustee.  The  defeasance  showed  the  loan  to  be  in  contemplation  of  marriage, 
and  stipulated  that  W.  was  to  be  possessed  of  the  money  as  long  as  D.  should  please, 
paying  interest  for  the  same  to  S. ;  and  also,  that  upon  the  request  of  D.,  S,  might 
require  payment  of  the  principal  on  giving  one  week's  notice ;  judgment  was  torn 
forthwith  entered  up,  and  execution  was  to  issue  on  default  of  payment  after  such 
notice.  Judgment  was  accordingly  entered  up,  and  the  marriage  solemnized.  After 
several  years  had  elapsed,  notice  was  given  m  pursuance  of  the  warrant,  and  on 
default  aj^/a.  issued,  under  which  the  goods  of  W.  were  taken  and  assigned  by  the 
sheriff.  W.  was  then  adjudged  bankrupt,  and  a  rule  was  obtained  to  set  aside  the 
execution,  and  for  the  delivery  of  the  goods  to  his  assignee,  upon  the  grounds  that 
the  judgment  should  have  been  revived,  and  that  it  was  discharged  by  the  subse- 
quent marriage  of  D.  and  W. :  — 

Held,  that  the  execution  having  been  suspended  by  the  consent  of  the  parties,  the 
judgment  did  not  require  reviving ;  and  that,  under  the  circumstances  of  the  case, 
the  warrant  of  attorney,  being  in  the  nature  of  a  marriage  settlement,  remained  in 
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good  security  for  the  loan,  and  that  the  execution  thereupon  was  valid.    Dotting  ▼. 
White,  241. 

2.  Action  on,]    An  action  is  not  maintainable  in  a  superior  court  upon  a  Judgment  in 
a  county  court  established  under  the  9  &  10  Yict  c  95.    Berkeley  v.  ElderLin^  377. 

JURISDICTION. 

Cf  County  Court.} 

See  County  Cotjbt. 


JUSTICES. 

1.  Jurisdiction  —  Highways.']  -A  public  highway  in  the  parish  of  R.,  and  which 
was  also  a  part  of  the  turnpike  road,  was  out  of  repair.  An  information  being 
laid  before  a  justice  of  the  peace,  he  summoned  the  clerk  of  the  turnpike  road 
to  appear  at  the  special  sessions  of  highways.  He  accordingly  appeared,  and  the 
two  justices  who  presided  convicted  him  for  having  neglected  to  repair  such  part  of 
the  turnpike  road; 

Held,  on  motion  for  a  certiorari  to  remove  the  conviction,  that  a  single  justice  had  no 
authority,  under  the  94th  section  of  the  5  &  6  Will.  4,  c.  50,  to  summon  a  clerk  or 
other  officer  of  turnpike  roads;  and  that  the  justices  are  not  justified  in  making  an 
order  far  payment  of  the  sum  of  money  necessary  for  the  renair  of  such  turnpike 
road,  without  having  first  examined  into  the  sufficiency  of  toe  funds.  Regina  v. 
The  Justice*  of  St  Albans,  244. 

2.  Certiorari]  Held,  also,  that  the  certiorari  was  not  taken  away,  as  the  justices  had 
acted  without  jurisdiction  in  convicting.    lb, 

3.  Jurisdiction--  Beer  Acts."}    The  jurisdiction  to  convict  of  the  offence,  under  the 

3  &  4  Vict.  c.  61,  of  using  a  false  certificate  for  the  purpose  of  obtaining  a  license  to 
retail  beer,  is  in  the  justices  acting  in  and  for  the  place  where  the  offence  is  com- 
mitted.   Regina  v.  Waghorn,  251. 

4.  License.]  Where  such  a  conviction  was  made  by  two  justices  of  the  county  of 
Kent,  bavins  jurisdiction  within  tfie  division  in  which  the  house  sought  to  be  licensed 
was  situate,  out  not  within  the  borough  of  Maidstone,  in  which  the  offence  was  com- 
mitted:— 

Held,  (Coleridge,  J.,  dissentiente,)  under  the  3  &  4  'Vict  c.  61,  s.  19,  the  11  Geo. 

4  &  1  Will.  4,  c.  64,  and  the  4  &  5  Will.  4,  c.  85,  that  the  Jurisdiction  given  to  such 
justices  by  the  two  latter  statutes,  did  not  extend  to  the  offence  of  using  a  false  cer- 
tificate for  the  purpose  of  obtaining  a  license  to  retail  beer,  subsequently  created  by 
the  3  Ac  4  Vict.  c.  61,  a.  6, and  that  the  conviction  was  therefore  bad.    /&. 

3.  False  Imprisonment.']  The  11  &  12  Vict  c.  44,  a.  2,  which  enacts  that  no  action 
shall  be  brought  against  a  justice  of  the  peace  for  any  thing  done  under  a  warrant 
upon  an  information  for  an  alleged  indictable  offence,  if  "  a  summons  were  issued 
previously  to  such  warrant,  and  such  summons  was  served  upon  such  person,  either 
personally  or  by  leaving  the  same  for  him  with  some  person  at  his  last,  or  most  usual 

5  lace  of  abode,  and  he  did  not  appear  according  to  the  exigency  of  such  summons," 
oes  not  apply  to  a  summons  ana  warrant  issued  after  conviction,  with  a  view  to  the 
levying  of  penalties  and  costs.    BesseU  v.  Wilson,  294. 

6.  Appearance  by  Counsel.]  Upon  a  conviction  under  the  Copyright  of  Designs  Act, 
6  «  7  Yict  c.  66,  the  party  convicted  making  default,  was,  upon  complaint  made, 
summoned  to  show  cause  why  he  had  not  paid  the  amount  of  the  penalties  and 
costs  under  such  conviction,  and  why  he  should  not  be  committed  in  default  of  pay* 
ment,  and  be  further  dealt  with  according  to  law.  Thereupon  his  counsel  and  attor- 
ney appeared  to  show  cause,  but  the  sitting  magistrate  refused  to  hear  the  case  m 
the  absence  of  the  party  hhnself,  apd  granted  a  warrant  reciting  the  summons  and 
the  neglect  of  the  party  to  appear,  and  commanding  his  apprehension,  to  answer  to 
the  complaint  made,  and  to  oe  further  dealt  with  according  to  law ;  under  which  the 
party  was  apprehended  and  imprisoned :  — 
VOL.  XVIII.  S3 
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2.  Aoerage  Lou.']    Secondly,  that  the  two  causes  of  actkm«being 
distinct  from  each  other,  though  arising  upon  the  same  instrument, 
entitled  to  sue  for  average  loss  as  trustee  for  his  vendee,  that  being 
action  in  which  he  had  no  beneficial  interest  at  the  time  of  his  bankruptcy. 

3.  Semite,  by  Pollock,  C.  B.,  that  the  fact  of  the  bankrupt  continuing  to  have  a  Terr 
small  beneficial  interest  in  a  contract  assigned  before  his  bankruptcy,  would  doc 
defeat  the  right  of  the  assignee  of  the  contract  to  sue  in  his  name.    /  6. 

4.  Marine  —  Charter-Party.']  By  a  charter-party,  effected  at  Monte  Video,  on  the  1  '•u 
of  February,  1847,  the  vessel  was  to  proceed  to  the  F.  Islands  and  thence  to  S.  C 
and  there  to  take  in  a  cargo,  and  to  discharge  it  at  a  port  in  Europe,  freight  to  I* 

r*d  at  2502.  a  month,  one  month's  pay  to  be  paid  when  the  vessel  sailed  from  tie 
Islands,  the  balance  at  the  port  of  discharge.    The  vessel  sailed  from  Moose 
Video  to  the  F.  Islands  with  a  cargo,  which  she  there  safely  delivered  about  two 
months  afterwards.    While  there  the  plaintiffs  paid  250/.  for  the  one  month's  par. 
The  vessel  then  went  to  S.  C,  took  in  a  great  portion  of  a  cargo,  and  returned  to 
Monte  Video,  where  she  completed  her  cargo.    There,  also,  in  October,  1847,  the 
plaintiffs  and  the  captain  entered  into  a  new  charter-party  with  respect  to  the  ves- 
sel, by  which  instrument  the  vessel  was  to  proceed  to  Havre,  direct,  with  a  cargo  oa 
board,  the  freight  to  be  paid  at  the  rate  of  250/.  per  month,  the  time  to  commence 
from  the  26th  of  March  then  last,  and  to  be  paid  at  the  port  of  discharge,  after 
deducting  250/.,  which  it  stated  the  captain  had  already  received  on  account  of  that 
charter-party.  By  the  direction  of  the  plaintiffs,  fab  agent  effected  a  policy  of  insur- 
ance, lost  or  not  lost,  from  Monte  Video  to  Havre,  on  4501.  freight  advanced.    The 
vessel  was  totally  lost  with  her  cargo  on  the  voyage  from  Monte  video  to  Havre .  — 
Held,  that  the  second  charter-party  annulled  the  first,  and  that  the  parties  were  enti- 
tled to  treat  the  25QL  as  paid  under  the  second  charter-party.    Euis  v.  Lafime,  553. 

6,  Insurable  Interest.']    Held,  also,  that  the  plaintiffs  were  entitled  to  recover  on  the 
policy  the  250/.  as  freight  advanced,  since  that  amount  was  not  a  separate  sum  paid 
in  respect  of  the  voyage  to  the  F.  Islands,  but  was  part  of  an  enure  sum  payable 
for  the  whole  voyage,  and,  therefore,  remained  at  risk  until  the  vessel  arrived  at  the 
port  of  discharge.    lb. 

6.  Misdescription.]  Held,  further,  that  the  voyage  was  properly  described  in  the  policy. 
lb. 

INTEREST. 
See  Birch  Y.Joy,  16. 

JUDGMENT. 

1.  On  Warrant  of  Attorney.]    D.,  a  feme  sole,  being  about  to  marry  TV%  lent  him  3001 
upon  his  warrant  of  attorney,  the  warrant  being  given  to  her  and  S.,  who  was  to  act 
as  her  trustee.    The  defeasance  showed  the  loan  to  be  in  contemplation  of  marriage, 
and  stipulated  that  W.  was  to  be  possessed  of  the  money  as  long  as  D.  should  please, 
paying  interest  for  the  same  to  S. ;  and  also,  that  upon  the  request  of  D.,  8.  might 
require  payment  of  the  principal  on  giving  one  week's  notice ;  judgment  was  to  be 
forthwith  entered  up,  and  execution  was  to  issue  on  default  of  payment  after  such 
notice.    Judgment  was  accordingly  entered  up,  and  the  marriage  solemnized.  After 
several  years  had  elapsed,  notice  was  given  in  pursuance  of  the  warrant,  sod  on 
default  a/f./a.  issued,  under  which  the  goods  of  W.  were  taken  and  assigned  by  the 
sheriff.    W.  was  then  adjudged  bankrupt,  and  a  rule  was  obtained  to  set  aside  the 
execution,  and  for  the  delivery  of  the  goods  to  his  assignee,  upon  the  grounds  that 
the  judgment  should  have  been  revived,  and  that  it  was  discharged  by  the  subse- 
quent marriage  of  D.  and  W. :  — 

Held,  that  the  execution  having  been  suspended  by  the  consent  of  the  parties,  the 
judgment  did  not  require  reviving ;  and  that,  under  the  circumstances  of  the  case, 
the  warrant  of  attorney,  being  in  the  nature  of  a  marriage  settlement,  remained  in 
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good  security  for  the  loan,  and  tint  the  execution  thereupon  was  valid.    Dotting  ▼• 

White,  241. 

< 

2.  Action  on.]    An  action  is  not  maintainable  in  a  superior  court  upon  a  iudemcnt  in 

a  county  court  established  under  the  9  &  10  Yict  c  95.    Berkeley  v.  Eiderbin,  377. 

< 

JURISDICTION. 

Of  County  Court] 

See  Cototy  Coubt. 


JUSTICES. 

1.  Jurisdiction  —  Highways.']  -A  public  highway  in  the  parish  of  R.,  and  which 
was  also  a  part  of  the  turnpike  road,  was  out  of  repair.  An  information  being 
laid  before  a  justice  of  the  peace,  he  summoned  the  clerk  of  the  turnpike  road 
to  appear  at  the  special  sessions  of  highways.  He  accordingly  appeared,  and  the 
two  justices  who  presided  convicted  him  for  having  neglected  to  repair  such  part  of 
the  turnpike  road: 

Held,  on  motion  for  a  certiorari  to  remove  the  conviction,  that  a  single  justice  had  no 
authority,  under  the  94th  section  of  the  5  &  6  Will.  4,  c.  50,  to  summon  a  clerk  or 
other  officer  of  turnpike  roads ;  and  that  the  justices  are  not  justified  in  making  an 
order  for  payment  of  the  sum  of  money  necessary  for  the  repair  of  such  turnpike 
road,  without  -having  first  examined  into  the  sufficiency  of  toe  funds.  Regina  v. 
The  Justices  of  SL  Albans,  244. 

2.  Certiorari.']  Held,  also,  that  the  certiorari  was  not  taken  away,  as  the  justices  had 
acted  without  jurisdiction  in  convicting.    lb, 

3.  Jurisdiction— -  Beer  Ads.]    The  jurisdiction  to  convict  of  the  offence,  under  the 

3  &  4  Vict  c.  61,  of  using  a  false  certificate  for  the  purpose  of  obtaining  a  license  to 
retail  beer,  is  in  the  justices  acting  in  and  for  the  place  where  the  offence  is  com- 
mitted.   Regina  v.  Waghorn,  251. 

4.  License.]  Where  such  a  conviction  was  made  by  two  justices  of  the  county  of 
Kent,  bavins  jurisdiction  within  tfie  division  in  which  the  house  sought  to  be  licensed 
was  situate,  but  not  within  the  borough  of  Maidstone,  in  which  the  offence  was  com- 
mitted:— 

Held,  (Coleridge,  J.,  dissentiente,)  under  the  3  &  4  'Vict  c.  61,  s.  19,  the  11  Geo. 

4  &  1  Will.  4,  c.  64,  and  the  4  &  5  Will.  4,  c.  85,  that  the  jurisdiction  given  to  such 
justices  by  the  two  latter  statutes,  did  not  extend  to  the  offence  of  using  a  false  cer- 
tificate for  the  purpose  of  obtaining  a  license  to  retail  beer,  subsequently  created  by 
the  3  &  4  Vict  c.  61,  a.  6,  and  that  the  conviction  was  therefore  bad.    lb. 

0.  False  Imprisonment.]  The  11  &  12  Yict  c.  44,  s.  2,  which  enacts  that  no  action 
shall  be  brought  against  a  justice  of  the  peace  for  any  thing  done  under  a  warrant, 
upon  an  information  for  an  alleged  indictable  offence,  if  "  a  summons  were  issued 
previously  to  such  warrant,  and  such  summons  was  served  upon  such  person,  either 
personally  or  by  leaving  the  same  for  him  with  some  person  at  his  last,  or  most  usual 

5 lace  of  abode,  and  he  did  not  appear  according  to  the  exigency  of  such  summons," 
oes  not  apply  to  a  summons  ana  warrant  issued  after  conviction,  with  a  view  to  the 
levying  of  penalties  and  costs.    BesseU  v.  Wilson,  294. 

6.  Appearance  by  Counsel.]  Upon  a  conviction  under  the  Copyright  of  Designs  Act, 
6  k  7  Yict  c.  65,  the  party  convicted  making  default,  was,  upon  complaint  made, 
summoned  to  show  cause  why  he  had  not  paid  the  amount  of  the  penalties  and 
costs  under  such  conviction,  and  why  he  should  not  be  committed  in  default  of  pay- 
ment, and  be  farther  dealt  with  according  to  law.  Thereupon  his  counsel  and  attor- 
ney appeared  to  show  cause,  but  the  sitting  magistrate  refused  to  hear  the  case  in 
the  absence  of  the  party  himself,  apd  granted  a  warrant  reciting  the  summons  and 
the  neglect  of  the  party  to  appear,  and  commanding  his  apprehension,  to  answer  to 
the  complaint  made,  and  to  oe  further  dealt  with  according  to  law ;  under  which  the 
psrty  was  apprehended  and  imprisoned :  — 
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Meld,  (the  conviction  bang  afterwards  quashed,)  that  the  niajristrate  was  linhip  to 
action  of  trespass  for  false  imprisonment;  first,  on  the  ground  that  the  above 
did  not  apply  to  default  in  non-appearance  to  a  summons  after  conviction  ; 
secondly,  assuming  the  section  to  apply  to  a  summons  after  conviction  that  tl 
been  no  default  in  appearance,  the  appearance  by  counsel  and  attorney  " 
dent    lb. 


7.  Action  After  Notice,!    The  11  &  12  Vict  c.  44,  s.  2,  provides  that  no 
be  brought  against  a  justice  for  any  act  done  under  any  conviction  or  in 
in  a  matter  of  which  he  has  not  jurisdiction,  until  after  such  conviction  or 
has  been  quashed ;  and  by  section  9,  no  action  shall  be  commenced  against  m 
of  the  peace,  until  one  calendar  month  after  notice  in  writing  of  such  £n 
action :  — 

Held,  that  a  notice  of  action,  served  before  the  quashing  of  a  warrant  of 
in  respect  of  which  an  action  was  brought  against  the  justice  granting  it, 
cient    Haylock  v.  Sparlce,  269. 

8.  Warrant  of  Commitment]  A  warrant  of  commitment  in  substance  stated,  that 
as  the  plaintiff  had  been  brought  before  the  defendant,  (who  was  a  justice,}  charged. 
on  the  oath  of  T.  P.,  with  having  written  on  the  pavement  in  a  certain  lane  the 
offensive  words,  reflecting  on  the  character  of  R.  J.  W.  u  Donkey  Watt,  the  raurvaj 
jackass ; "  and  it  having  been  stated  to  the  defendant,  on  the  oath  of  T.  P->  that  the 
continued  writing  for  some  time  past  of  the  offensive  words  was  calculated  to  pro- 
duce a  breach  of  the  peace,  and  T.  P.  praying  that  the  plaintiff  might  be  required 
to  find  sureties  to  keep  the  peace,  he,  the  defendant,  ordered  and  adjudged  that 
the  plaintiff  should  enter  into  his  own  recognizance  in  201,  with  two  sufficient  snre- 
ties  m  16/.  each,  to  keep  the  peace  for  three  calendar  months.    The  warrant  the* 
stated  that  the  plaintiff  had  refused  to  enter  into  such  recognizance  and  find  seek 
sureties,  and  commanded  that  the  plaintiff  should  be  conveyed  to  prison  and  there 
kept  for  the  space  of  three  months,  unless  the  plaintiff,  in  the  mean  time,  entered 
into  such  recognizance  with  such  sureties.    This  warrant  was  afterwards  quashed  oa 
motion,  and  an  action  of  trespass  brought  against  the  defendant,  who  granted  it:  — 

Held,  first,  that  the  warrant  put  in  by  the  plaintiff  was  evidence  of  the  information 
recited  in  it    16. 

9.  Sureties.]  Secondly,  that  it  must  be  taken  that  the  defendant  intended  to  recmize 
sureties  tor  good  behavior,  notwithstanding  the  words  "  sureties  of  the  peace  *  in  the 
warrant    lb. 

10.  Jurisdiction  oft]  Thirdly,  that  a  justice  of  the  peace  has  jurisdiction  to  require 
sureties  for  good  behavior  in  some  cases  of  libels  against  private  individuals.  That 
therefore,  the  defendant  had  jurisdiction  in  the  matter  out  of  which  the  cause  of 
action  arose,  and  within  the  meaning  of  the  11  &  12  Vict  c  44,  s.  1,  and  conse- 
quently was  not  liable  to  an  action  of  trespass.  lb. 

LAW  MERCHANT. 

See  Bill  of  Exchange. 


LETTERS-PATENT. 
How  Repealed.] 

See  Corporation. 

LIBEL. 

1.  Evidence  —  Former  Publication.']  Evidence  that  the  identical  charges  conveyed  in 
a  libel  had,  before  the  time  of  composing  and  publishing  the  libel,  appeared  in 
another  publication,  which  was  brought  to  toe  prosecutor's  knowledge,  out  against 
the  publisher  of  which  he  took  no  legal  proceedings,  is  not  admissible  under  a  plea 
of  justification  under  stat  6  &  7  Vict  c.  96,  &,  6.    Regina  v.  Newman^  113. 
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2.  Document  from  the  Holy  Inquisition.]  A  document  under  the  seal  of  the  Court  of 
the  Holy  Office  or  Inquisition  of  Borne,  but  apparently  drawn  tip  by  the  notary 
whose  name  is  attached  to  it,  from  a  record  in  that  court,  but  which  was  not  set 
forth  in  the  document,  is  not  evidence  to  prove  the.  grounds  of  a  judgment  pro- 
nounced by  that  court,  the  ratio  decidendi  not  being  stated,  although  it  is  admissible 
in  support  of  an  allegation  in  a  plea  of  justification  that  such  a  judgment  has  been 
pronounced.    lb. 

B.  Plea  of  Justification.!  Where  a  plea  of  justification  under  stat  6  &  7  Vict  c.  96, 
a.  6,  contains  several  charges,  and  the  defendant  fails  to  prove  any  of  the  matters 
alleged  in  such  justification,  the  jury  must,  of  necessity,  find  a  verdict  for  the  crown, 
that  is,  that  the  defendant  has  not  proved  the  .whole  plea.    lb. 

4.  Aggravation.]  Under  the  stat.  6  &  7  Vict  c.  96,  s.  6,  the  court  is  bound  to  con- 
sider whether  the  guilt  of  the  defendant  convicted  by  a  jury,  is  aggravated  or  miti- 
gated by  the  plea,  and  the  evidence  to  prove  or  disprove  the  same,  and  to  form  its 
own  conclusion  upon  the  whole  case.    lb.  » 

5.  Affidavits  of  Mitigation.']  Affidavits  explaining  the  defendant's  reasons  for  having 
placed  certain  allegations  injurious  to  the  prosecutor  in  his  plea  of  justification,  in 
support  of  which  no  evidence  was  given  at  the  trial,  are  receivable  in  mitigation  of 
punishment,  but  not  as  proving  the  truth  of  the  charges  made  in  them.    lb. 

6.  Foreign  Record.}  But  where  a  document,  purporting  to  have  been  an  official  re- 
cord of  the  conviction  of  the  prosecutor,  before  a  foreign  police  court,  was  annexed 
to  an  affidavit,  for  the  purpose  of  showing  the  bona  fides  of  an  allegation  in  the  plea 
of  justification :  — 

Held,  inadmissible,  as  its  admission  would,  in  effect,  put  the  prosecutor  on  his  trial 
without  his  being  able  to  make  defence.    lb. 

See  Justices. 


LICENSE. 
See  Justices.    Sunday. 

LIMITATIONS. 

1.  Entry — Dispossession.']  Trespass  for  breaking  and  entering  the  plaintiff's  closes 
and  digging  minerals  therein.  Tleas,  first,  not  possessed ;  and  secondly,  a  plea  jus- 
tifying tne  trespass  by  the  defendant  as  assignee  of  a  lease  of  the  minerals,  and  of 
the  right  to  work  them  for  ninety-nine  years,  granted  by  the  owner  of  the  fee  in 
1821.  Replication,  that  the  right  to  make  an  entry  did  not  first  accrue  to  the  defend- 
ant or  those  through  whom  he  claimed  within  twenty  years  next  before  the  entry  by 
the  defendant,  ana  that  the  defendant's  right  was,  therefore,  barred  by  the  3  &  4 
Will.  4,  c.  27.  Issue  was  taken  on  this  replication.  It  appeared  that  in  1821,  while 
B.  was  in  possession  as  tenant  from  year  to  year  of  a  farm,  including  the  close  in 
question,  tne  owner  of  the  fee  by  indenture  demised  the  coal  lying  beneath  the  farm 
to  B.  and  P.  for  ninety-nine  years,  with  liberty  to  work  the  same.  The  interest  of 
B.  and  P.  under  this  demise  became  vested  by  various  mesne  assignments  in  the 
defendant,  who,  in  1847,  (during  the  term,)  worked  the  coal  Up  Ho  1847  no  coal 
had  ever  been  worked  under  the  demise : — 

Held,  first,  that  B.  must  be  presumed  to  have  been  in  possession  of  the  minerals,  as 
well  as  of  the  surface,  when  the  lease  for  ninety-nine  yean  was  granted,  which  thus 
became  a  lease  in  possession  and  not  a  mere  inter  esse  termini,  and  that  this  possession 
of  the  minerals  continued  and  passed  to  the  defendant  without  any  actual  entry 
under  the  lease  of  1821.    Keyse  v.  Powell,  411. 

2.  Secondly,  that  the  possession  of  B.  enured  for  the  benefit  of  himself  and  P.    lb. 

3.  Thirdly,  that  the  second  plea  confessing  that  the  plaintiff  was  de  facto  in  possession 
when  the  trespasses  were  committed,  would  be  satisfied  by  a  dispossession  of  the  lessees 
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twenty  yean  before  the  defendant  entered  to  commit  the  traaamet  nqi» 
tkra ;  and  that  the  defendant  might  reiy  on  the  right  of  entry  which  accrued  <am 
dispoMcaaion,  and  not  upon  a  right  of  entry  accruing  aa>  apom  m  grant  of  an  Mem 
termini  in  1821.    lb. 


LIMITATION. 

Of Beat  and  Personal  Estate  in  Will.'] 

Seep.  1. 


Action  on,] 


Of  Bastard.] 


LOST  BILL. 
See  Bill  or  Exchaxtcub. 

LUNATIC. 
See  Pauprb. 

MAINTENANCE. 
See  Bastard. 


•mandamus. 


# 


To  BaUways — to  Complete  the  Line.] 

See  Pleading.  Railways. 

MANUFACTURING  PROCESS. 
See  Negligence 


MASTER. 
Of  Vessel— Authority  oft 

See  Ships  and  Shipping. 


MEASURES. 
See  Contract. 

METROPOLITAN  COMMISSIONERS  OF  SEWERS  ACT' 

* 

See  Arbitration.  J 

MINES  AND  MINERALS.  j 

See  Limitations.  ' 

MISDEMEANOR. 

To  bring  a  glandered  hone  into  a  public  place  to  the  danger  of  info***!*** 
misdemeanor  at  common  law.    Begin*  ▼.  Benton,  107. 


1 
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Of  Sentence.'] 


Of  Contract — Necessary.'] 


MISNOMER. 
See  Burgess  List. 

MITIGATION. 
See  Libel. 

MUTUALITY. 
See  Pleading. 

NEGLIGENCE. 


Factories  Act]  The  machinery  of  a  cotton  factory  was  worked  by  a  steam-engine, 
which  drove  an  horizontal  shaft,  passing  along  the  lower  floor  of  the  factory.  This 
horizontal  shaft  moved  several  vertical  shafts  which  passed  through  the  upper  floors, 
and  worked  the  machines  by  which  the  cotton  was  manufactured  in  the  different 
rooms  of  the  factory.  One  of  these  vertical  shafts  had  its  fencing  removed  for  the 
purpose  of 'repair,  and  all  the  machines  which  were  worked  by  this  shaft;  were  at 
rest ;  but  the  vertical  shaft  itself  revolved,  and  the  process  of  manufacture  conti- 
nued to  be  carried  on  in  the  other  rooms  of  the  factory : — 

Held,  thatjhe  master  of  the  factory  was  not  liable  under  the  21st  section  of  the  Fac- 
tory Act)  7  &  8  Vict  c.  15,  for  an  accidental  injury  occasioned  to  a  little  girl,  in  the 
room  where  no  manufacturing  process  was  being  carried  on,  by  the  revolution  of 
this  vertical  shaft.    Cot  v.  Piatt,  505* 

See  Action. 


NEW  TBIAL. 

1.  One  of  several  defendants  may  move  for  a  new  trial,  although  another  defendant 
has  tendered  a  bill  of  exceptions.     Gregory  v.  CottereU,  99. 

2.  Practice — Notice  of.]  Where  a  defendant  means  to  move  for  a  new  trial  in  the 
case  of  a  criminal  information,  the  motion  must  txj  made,  or  an  intimation  that  the 
defendant  intends  to  move,  given  to  the  court  during  the  first  four  days  of  term ; 
and  it  will  be  too  late  when  the  defendant  is  brought  up  for  judgment  Regina  v. 
Newman,  118. 

8.  Surprise.]  A  new  trial  will  be  granted  on  an  indictment  for  a  misdemeanor  on  the 
ground  of  surprise,  as  in  civil  cases.    Regina  v.  Whitehouse,  105. 

4.  Costs  on.]  Where  a  new  trial  on  an  indictment  removed  into  the  Queen's  Bench 
by  certiorari  at  the  instance  of  the  defendant,  is  ordered  on  the  ground  of  surprise, 
the  court  may,  in  its  discretion,  order  the  costs  to  await  the  event  of  the  new  trial 
lb. 


NORMAL  SCHOOLS 

s 

See  Taxes. 


NOTICE. 

Of  Action.] 

See  Justices. 
53  # 
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Effect  of.] 

See  Carriers. 
Of  Dishonor.'] 

See  Bill  of  Exchange. 

Of  Objections  to  Burgess  List] 

See  Burgess  List. 

NUISANCE, 
.  See  County  Court. 

OFFICES. 

See  Sheriff, 

ONUS  FBOBANDL 
'See  Trespass. 

PARTICULARS. 
See  Practice. 

PARTNERSHIP. 

Authority  of  one  Partner,!  The  business  of  a  scrivener  is  not  within  the  ordinary 
scope  of  the  business  of  an  attorney,  and  one  member  of  a  partnership  firm  of  attor- 
neys cannot,  therefore,  render  his  copartner  liable,  simply  by  receiving  money 
indefinitely  for  the  purpose  of  being  laid  out  on  mortgage  security  whicn  might 
afterwards  be  obtained.    Barman  t.  Johnson,  400. 

PAYMENT. 
Evidence  of] 

See  Sheriff. 
Proofof] 

See  Pauper. 

Of  Rates.*} 

See  Pauper. 

PAUPER. 

1.  Settlement.']  An  unemancipated  child  cannot  acquire  irremovability,  under  stafc  9 
&  10  Vict  c.  66,  ss.  1,  8,  by  residence  after  the  age  of  sixteen,  in  a  parish  from  which 
its  father  is  removable ;  though  the  rather  had  been  irremovable,  and  lost  his  irre- 
movability after  the  child  attained  the  age  of  sixteen.    Regina  v.  St.  Ann,  260. 

2.  Lunatic.  Estoppel]  A  prior  order  of  removal  quashed  on  appeal  upon  the  ques- 
tion of  settlement  is  conclusive  evidence  between  the  same  parties  that  the  pauner 
was  not  then  settled  in  the  parish  to  which  he  was  ordered  to  be  removed,  whetner 
the  subsequent  inquiry  be  for  the  adjudication  of  the  settlement  and  maintenance 
of  a  lunatic  under  the  8  &  9  Vict  c.  126,  s.  58,  or  an  ordinary  ease  of  removal  of 
the  pauper.    Heston  v.  Sl  Bride,  265. 

3.  An  order,  removingJ.  S.  from  A.  to  B.,  founded  on  a  birth  settlement  in  1804,  was 
made  on  the  7th  of  February,  1852.    This  order  was  quashed  on  appeal  upon  the 


INDEX.  681 


Common  Law. 


merits.     In  October,  1852,  J.  S.  being  then  confined  in  a  lunatic  asylum,  an  order 
adjudicating  his  settlement  to  be  in  JB.,  and  ordering  B.  to  pajr  the  costs  of  his  main- 
tenance, was  obtained  by  A,,  founded  on  a  settlement  acquired  by  J.  S.  in  B.  in 
1831:  — 
Held,  that  the  prior  decision  estopped  A.  from  obtaining  the  latter  order.    lb. 

4.  Residence.']  Where  a  person  leaves  a  parish  in  which  he  has  been  resident,  and 
goes  to  another,  this  win  or  will  not  operate  as  a  break  of  residence  under  the  9  & 
10  Vict  ot  66,  according  as  the  absence  is  of  a  permanent  or  a  temporary  nature. 
Regina  ▼.  Stapleton,  300. 

5.  Absence*]  Where  the  absence  is  under  a  contract,  and  the  party  has  no  intention 
of  returning  unless  events  over  which  he  has  no  control  should  occur,  this  is  a  break 
of  the  former  residence.    lb. 

6.  Intention  of  Returning.l  A  pauper,  who  had  resided  in  S.  with  his  wife  and 
children  for  upwards  of  five  years,  was  hired  as  porter  to  an  union  in  the  parish  of 
B.,  and  resided  and  slept  every  night  in  the  union  for  four  years,  during  the  whole 
of  which  time  his  wife  and  children  continued  to  reside  in  S.,  in  a  house  for  which 
the  pauper  paid  the  rent  At  the  end  of  the  four  years  he  was  dismissed  from  die 
union  and  returned  to  S.,  and  continued  to  reside  there  with  his  family,  for  a  period 
of  less  tlian  five  years,  up  to  the  time  when  a  warrant  for  their  removal  was  granted. 
It  was  found  by  the  sessions  that  the  pauper,  during  the  time  of  his  service  in  B.v  • 
had  an  intention  of  returning  to  S.  whenever  he  should  leave  his  service,  bnt  that 
he  had  no  wish  or  desire  to  leave  such  service : — 

Held,  that  the  paupers  were  removable  from  S.    lb. 

7.  Payment  of  Rales.']  An  entry  of  the  receipt  of  rates  by  a  deceased  clerk  of  a 
collector,  who  was  duly  appointed,  is  evidence  of  payment  of  rates  to  satisfy  the 
statute  4  &  5  Will.  4,  c.  76.    Regina  v.  St.  Mary,  319. 

8.  Computation  of  Time.]  The  general  rule  of  law  that  the  fraction  of  a  day  is  not 
to  be  regarded,  applies  to  the  computation  of  a  year  for  the  purpose  of  conferring  a 
settlement  by  renting  a  tenement  under  the  1  Will.  4,  c.  18.    Io. 

9.  Occupation.  Settlement.']  C.  entered  upon  the  occupation  of  premises  about 
twelve  o'clock  on  the  80th  of  September,  1860,  and  in  the  evening  of  the  same  day 
signed  an  agreement,  stating  that  the  terms  on  which  he  had  taken  the  premises  from 
that  day  were,  amongst  others,  that  "  the  tenancy  is  for  one  year,  commencing  on 
the  30th  of  September  instant"  He  continued  in  the  occupation  of  the  premises 
until  the  29th  of  September,  1851,  and  about  four  o'clock  on  that  day,  under  a 
previous  arrangement  to  that  effect,  gave  up  complete  possession  to  an  incoaiing 
tenant:  — 

Held,  that  there  had  been  an  occupation  by  C.  "  for  one  whole  year  at  the  least,"  so  as 

to  confer  a  settlement  under  the  1  WilL  4,  c  18.    lb. 

» 

10.  Order  of  Removal.]  An  order  of  removal  was  made  and  suspended  in  1841.  In 
October,  1852,  the  pauper  being  dead,  the  suspension  was  taken  off, 'and  an  order 
for  the  costs  of  maintenance  during  the  whole  period  of  suspension,  (exceeding 
20/.,)  was  made,  against  which  there  was  no  appeal.  In  February,  1-853,  an  appli- 
cation was  made  for  a  distress  warrant,  which  was  resisted,  on  the  ground  that  it  had 
been  recently  discovered  that  the  pauper  had  resided  for  five  years  in  the  removing 
parish,  and  that  the  costs  of  maintenance,  subsequent  to  the  passing  of  the  11  &  12 
Vict.  c.  110,  were  chargeable  to  the  common  iund  of  the  union,  and  not  to  the 
parish  of  settlement.    The  justice,  on  this  ground,  refused  to  issue  the  warrant :  — 

Held,  that  he  was  bound  to  do  so,  as  the  objection  should  have  been  taken  by  appeal, 
when  the  amount  of  costs  might  have  been  reduced  by  the  sessions.  Wilhams^ 
Ex  parte,  315. 

PENAL   STATUTE. 

Construction  of.] 

See  Sunday. 
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PETITION. 
See  Practice. 

PLEADING, 

1.  Pleading  and  Demurring.']  A  declaration  alleged  that  the  defendant  requested  the 
plaintiff  to  lend  him  a  sum  of  money,  and  falsely,  deceitfully,  and  fraudulently  repre- 
sented himself  of  full  age,  and  that  the  plaintiff,  confiding  in  the  truth  of  that  repre- 
sentation, lent  him  money  on  certain  conditions ;  averring  that  the  defendant  at  the 
time  of  making  the  representation  was  an  infant,  as  he  himself  well  knew,  and  that 
he  refused  to  repay  the  loan  or  comply  with  the  conditions,  to  the  damage  of  die 
plaintiff.  The  court  granted  leave  to  the  defendant,  under  the  15  &  16  Vict  c  76, 
s.  80,  to  demur  to  this  declaration,  and  plead  not  guilty,  with  a  traverse  that  the 

Slaintiff  confided  in  the  alleged  fraudulent  representation :  oil  an  affidavit  of  the 
efendant's  attorney,  that  he  was  informed  and  Delieved  that  the  defendant  had  just 
cause  to  plead  those  pleas,  and  that  the  declaration  would  be  held  bad  in  substance 
on  demurrer,  and  that  the  objections  raised  to  it  by  the  demurrer  were  good  and 
valid  objections  in  law.    Price  v.  Hewitt,  522. 
$.  Semite,  that  the  action  would  not  lie.    Johnson  v.  Pye,  1  Sid.  258.    lb. 

8.  Contract — Consideration.]    In  assumpsit  against  the  executors  of  Sir  J.  C.  for  a 
breach  of  agreement  in  a  lease  made  by  their  testator,  Sir  J.  C,  the  declaration 
stated  that  Sir  J.  C.  "  by  an  agreement  dated,  &c.,  agreed  with  the  plaintiff  as  fol- 
lows :  —  Memorandum  of  an  agreement  made  on  the  2Sd  of  March,  1850,  between 
Sir  J.  C.  of  the  one  part,  and  T.  F.  (the  plaintiff)  of  the  other  part    The  said  Sir 
J.  C.  agrees  to  let,  and  the  said  J.  F.  agrees  to  take  all  that  messuage,  lands,  &c^  to 
hold  to  the  said  J.  F.  from,  &c.,  for  two  years,  at  the  yearly  rent  of,"  &c     Then 
followed  an  agreement  by  the  plaintiff  to  pay  the  rent  and  taxes,  and  to  farm  in  a 
husbandlike  manner;  and  in  consideration  thereof  and  provided  the  plaintiff  should 
pay  the  rent  and  perform  the  agreements,  Sir  J.  C.  agreed  to  grant  the  plaintiff  a 
tease  at  the  end  of  the  two  years,  at  a  rent  to  be  then  fixed  according  to  a  valuation. 
There  were  other  stipulations,  the  agreement  concluding  thus:  "To  which  both, 
parties  agree.    Witness  their  hands. — Sir  J.  C."    The  breach  was,  the  non-appoint- 
ment of  a  valuer  by  Sir  J.  C. : — 

Held,  that  the  declaration  was  bad  on  general  demurrer,  on  the  ground  of  its  not 
alleging  that  there  was  any  agreement  on  the  part  of  the  plaintiff,  or  any  considera- 
tion for  the  agreement  on  the  part  of  Sir  J.  C.    Fremlin  v.  Hamilton,  539. 

4.  Mandamus."]  Mandamus  to  the  lord  and  steward  of  the  manor  of  C,  to  admit  E. 
H.  P.,  upon  payment  of  the  usual  fines  and  fees,  to  certain  copyhold  estates  which 
were  *U?ged  in  the  writ  to  have  descended  to  the  said  E.  H.  P.,  as  the  heiress  at  law 
of  S.  T.,  deceased,  who  was  her  maternal  uncle  and  the  person  last  seised.  The 
return  alleged  that  the  said  copyhold  estates  did  not  descend  to  the  said  E.  H.  P.,  at 
the  heiress  of  S.  T.,  and  that  the  said  E.  H.  P.  was  a  stranger  in  blood  to  the  said 
S.  T.,  and  not  entitled  to  the  said  estates,  whereof  the  said  S.  T.  died  so  seised. 
Pleas,  first,  that  the  said  estates  did  descend  to  the  said  E.  H.  P.  as  the  heiress  at 
law  of  the  said  S.  T. ;  secondly,  that  the  said  E.  H.  P,  was  not  a  stranger  in  blood 
to  the  said  S.  T.  as  alleged ;  thirdly,  that  E.  H.  P.  was,  on  the  death  of  S.  T.,  enti- 
tled to  the  said  estates,  whereof  S.  T.  died  so  seised :  — 

Held,  upon  demurrer  to  the  second  plea,  that  it  was  to  be  considered  as  a  distinct  and 
single  plea,  and  that  it  traversed  an  immaterial  allegation  in  the  return,  and  was 
therefore  bad.    And, 

5.  One  plea.]  Per  Erlr,  3.,  that  one  plea  traversing  the  whole  of  the  allegation  in 
the  return  would  have  been  good.    Regina  v.  Dendy,  "887. 

6.  Per  Crompton,  J.,  that  the  rule  of  pleading,  which  admitted  of  the  whole  of  an 
allegation  being  put  in  issue,  though  too  much  had  been  alleged,  did  not  apply,    /o. 

See  Bill  of  Exchange.     Railways.     Restraint  of  Trade.     Trespass. 

Watercourse. 


INDEX  038 


•*m 


Common  I*w. 


POLICY. 

Of  Insurance.} 

See  iNSUBAifcr. 

POOR. 
See  Paupeb. 

POOR  RATES. 

See  Taxes. 

PRACTICE. 

1.  Particulars  of  Demand.'}  Where  a  writ  is  specially  indorsed  under  the  Common 
Law  Procedure  Act : — 

Semble,  that  it  is  irregular  for  the  plaintiff  to  deliver  any  other  particulars  of  demand 
•  besides  those  indorsed  on  the  writ,  without  leave  of  the  court  or  a  judge.    FromasU 
T.  Ashley,  217. 

2.  Waiver.}  But  where  the  plaintiff  delivered  with  his  declaration  other  particular*, 
without  leave,  and  the  defendant,  instead  of  objecting,  pleaded  and  went  to  trial,  he 
was  held  to  have  waived  the  irregularity,  and  the  plaintiff  was  allowed  to  avail  him- 
self of  the  second  particulars.    lb. 

*B.  On  a  Writ  of  Error.}  In  a  writ  of  error  where  no  one  appeared  for  the  plaintiff 
in  error,  the  counsel  for  the  defendant  in  error  was  required  to  state  the  nature  of 
the  case,  and  the  judgment  of  the  court  below  was  then  affirmed,  with  costs.  Jonu 
v.  Cannock,  81. 

4.  The  House  of  Lords  allowed  the  opinion  of  a  learned  judge,  who  had  been  present 
at  the  hearing  of  the  cause,  but  who  was  unable  to  attend  when  the  judges*  opinions 
were  delivered,  to  be  read  by  one  of  his  brethren ;  but  it  was  expressly  declared 
that  this  could  not  be  done  as  a  matter  of  course.    Stephenson  v.  Higginson,  50. 

5.  Petition — Bill.}  Under  the  act  10  &  11  Vict  c.  96,  it  is  entirely  a  matter  for  the 
discretion  of  the  court  to  direct  a  bill  to  be  filed,  if  such  a  mode  of  proceeding  shall 
appear  to  be  necessary ;  but  the  Lord  Chancellor  has  the  same  jurisdiction  upon 
petition  as  upon  a  bill.    Lewis  v.  HUlman,  34. 

6.  On  a  petition  presented  under  that  act,  praying  for  the  payment  out  of  court  of 
money  then  in  court,  and  on  cross  petition  in  opposition  tnereto,  the  court  has  lull 
power  to  declare  the  validity  or  invalidity  of  any  deed  on  which  the  claim  to  that 
money  is  vested.    lb. 

7.  Queerer  whether  this  may  not  properly  be  done  upon  petition  alone,  without  any 
necessity  for  filing  a  cross  petition  ?    lb. 

8.  Such  necessity,  if  it  exists,  may  be  dispensed  with  by  consent    lb. 

9.  A  was  entitled  to  a  reversionary  interest  in  one  fifth  share  of  certain  real  and  per- 
sonal estate  then  held  by  a  devisee  for  life.  A  granted  to  B  an  annuity  upon  it: 
the  annuity-deed,  which  was  registered,  contained  a  power  of  sale ;  the  annuity  fell 
into  arrear,  and  B  determined  to  exercise  the  power  of  sale.  The  sale  was  effected 
for  a  sum  of  900/. ;  but  the  purchaser  discovered  an  objection  in  the  memorial  regis- 
tered, which  rendered  the  annuity-deed  invalid,  and  he  refused  to  complete  the  pur- 
chase, and  obtained  a  return  of  his  deposit-money.  The  solicitors  of  B,  (acting  at 
the  time,  as  they  stated,  from  motives  of  kindness  to  A,)  obtained  from  A,  who  had 
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PETITION. 
See  Practice. 

PLEADING, 

1.  Pleading  and  Demurring.'}  A  declaration  alleged  that  the  defendant  requested  tie 
plaintiff  to  lend  him  a  sum  of  money,  and  falsely,  deceitfully,  and  fraudulently  repre- 
sented himself  of  full  age,  and  that  the  plaintiff,  confiding  in  the  truth  of  that  repre- 
sentation, lent  him  money  on  certain  conditions ;  averring  that  the  defendant  at  the 
time  of  making  the  representation  was  an  infant,  as  he  himself  well  knew,  and  that 
he  refused  to  repay  the  loan  or  comply  with  the  conditions,  to  the  damage  of  the 
plaintiff.  The  court  granted  leave  to  the  defendant,  under  the  15  &  16  Vict  c.  76. 
s.  80,  to  demur  to  this  declaration,  and  plead  not  guilty,  with  a  traverse  that  the 

Slaintiff  confided  in  the  alleged  fraudulent  representation :  oit  an  affidavit  of  the 
efendant's  attorney,  that  he  was  informed  and  relieved  that  the  defendant  had  just 
cause  to  plead  those  pleas,  and  that  the  declaration  would  be  held  bad  in  substance 
on  demurrer,  and  that  the  objections  raised  to  it  by  the  demurrer  were  good  and 
valid  objections  in  law.    Price  v.  Hewitt,  522. 
$.  Semble,  that  the  action  would  not  lie.    Johnson  v.  Pye,  1  Sid.  258.    lb. 

8.  Contract — Consideration.']  In  assumpsit  against  the  executors  of  Sir  J.  C.  for  a 
breach  of  agreement  in  a  lease  made  by  their  testator,  Sir  J.  C,  the  declaration 
stated  that  Sir  J.  C.  "  by  an  agreement  dated,  &c,  agreed  with  the  plaintiff  as  fol- 
lows :  —  Memorandum  of  an  agreement  made  on  the  28d  of  March,  1850,  between 
Sir  J.  C.  of  the  one  part,  and  T.  F.  (the  plaintiff)  of  the  other  part  The  said  Sir 
J.  C.  agrees  to  let,  and  the  said  J.  F.  agrees  to  take  all  that  messuage,  lands,  &c,  to 
hold  to  the  said  J.  F.  from,  &c,  for  two  years,  at  the  yearly  rent  of,"  &c.  Then 
followed  an  agreement  by  the  plaintiff  to  pay  the  rent  and  taxes,  and  to  farm  in  a 
husbandlike  manner;  and  in  consideration  thereof  and  provided  the  plaintiff  should 
pay  the  rent  and  perform  the  agreements,  Sir  J.  C.  agreed  to  grant  the  plaintiff  a 
lease  at  the  end  of  the  two  years,  at  a  rent  to  be  then  fixed  according  to  a  valuation. 
There  were  other  stipulations,  the  agreement  concluding  thus:  "To  which  both 
parties  agree.  Witness  their  hands. — Sir  J.  C."  The  breach  was,  the  non-appointr 
ment  of  a  valuer  by  Sir  J.  C. :  — 

Held,  that  the  declaration  was  bad  on  general  demurrer,  on  the  ground  of  its  not 
alleging  that  there  was  any  agreement  on  the  part  of  the  plaintiff,  or  any  considera- 
tion for  the  agreement  on  the  part  of  Sir  J.  C.    Fremlin  v.  Hamilton,  539. 

4.  Mandamus.']  Mandamus  to  the  lord  and  steward  of  the  manor  of  C,  to  admit  E. 
H.  P.,  upon  payment  of  the  usual  fines  and  fees,  to  certain  copyhold  estates  which 
were  alleged  in  the  writ  to  have  descended  to  the  said  E.  H.  P.,  as  the  heiress  at  law 
of  S.  T.,  deceased,  who  was  her  maternal  uncle  and  the  person  last  seised.  The 
return  alleged  that  the  said  copyhold  estates  did  not  descend  to  the  said  E.  H.  P.,  as 
the  heiress  of  S.  T.,  and  that  the  said  E.  H.  P.  was  a  stranger  in  blood  to  the  said 
S.  T.,  and  not  entitled  to  the  said  estates,  whereof  the  said  S.  T.  died  so  seised. 
Fleas,  first,  that  the  said  estates  did  descend  to  the  said  E.  H.  P.  as  the  heiress  at 
law  of  the  said  S.  T. ;  secondly,  that  the  said  E.  H.  P,  was  not  a  stranger  in  blood 
to  the  said  S.  T.  as  alleged ;  thirdly,  that  E.  H.  P.  was,  on  the  death  of  S.  T.,  enti- 
tled to  the  said  estates,  whereof  S.  T.  died  so  seised :  — 

Held,  upon  demurrer  to  the  second  plea,  that  it  was  to  be  considered  as  a  distinct  and 
single  plea,  and  that  it  traversed  an  immaterial  allegation  in  the  return,  and  was 
therefore  bad.    And, 

5.  One  plea."]  Per  Erlk,  J.,  that  one  plea  traversing  the  whole  of  the  allegation  in 
the  return  would  have  been  good.    Regina  v.  Dendy,  "33  7. 

6.  Per  Crompton,  J.,  that  the  rule  of  pleading,  which  admitted  of  the  whole  of  an 
allegation  being  put  in  issue,  though  too  much  had  been  alleged,  did  not  apply.    lb. 

See  Bill  of  Exchange.     Railways.     Restraint  of  Trade.     Trespass. 
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Common  Law. 


POLICY. 

Of  Insurance.'] 

See  Inbubahci. 

POOR. 
See  Paupeb. 

POOR  RATES. 
See  Taxes. 

PRACTICE. 

1.  Particulars  of  Demand.']  Where  a  writ  is  specially  indorsed  under  the  Common 
Law  Procedure  Act:  — 

Semble,  that  it  is  irregular  for  the  plaintiff  to  deliver  any  other  particulars  of  demand 
•  besides  those  indorsed  on  the  writ,  without  leave  of  the  court  or  a  judge.    FromatU 
y.  Ashley,  217. 

2.  Waiver.]  But  where  the  plaintiff  delivered  with  his  declaration  other  particulars, 
without  leave,  and  the  defendant,  instead  of  objecting,  pleaded  and  went  to  trial,  he 
was  held  to  have  waived  the  irregularity,  and  the  plaintiff  was  allowed  to  avail  him- 
self of  the  second  particulars.    lb. 

•8.  On  a  Writ  of  Error.]  In  a  writ  of  error  where  no  one  appeared  for  the  plaintiff 
in  error,  the  counsel  for  the  defendant  in  error  was  required  to  state  the  nature  of 
the  case,  and  the  judgment  of  the  court  below  was  then  affirmed,  with  costs.  Jonu 
V.  Cannock^  81. 

4.  The  House  of  Lords  allowed  the  opinion  of  a  learned  judge,  who  had  been  present 
at  the  hearing  of  the  cause,  but  who  was  unable  to  attend  when  the  judges' opinions 
were  delivered,  to  be  read  by  one  of  his  brethren ;  but  it  was  expressly  declared 
that  this  could  not  be  done  as  a  matter  of  course.    Stephenson  v.  Higginson,  50. 

5.  Petition — Bill.]  Under  the  act  10  &  11  Vict  c.  96,  it  is  entirely  a  matter  for  the 
discretion  of  the  court  to  direct  a  bill  to  be  filed,  if  such  a  mode  of  proceeding  shall 
appear  to  be  necessary ;  but  the  Lord  Chancellor  has  the  same  jurisdiction  upon 
petition  as  upon  a  bill.    Lewis  v.  Hillman,  34. 

6.  On  a  petition  presented  under  that  act,  praying  for  the  payment  out  of  court  of 
money  then  in  court,  and  on  cross  petition  in  opposition  thereto,  the  court  has  roll 
power  to  declare  the  validity  or  invalidity  of  any  deed  on  which  the  claim  to  that 
money  is  vested.    lb. 

7.  Queer e,  whether  this  may  not  properly  be  done  upon  petition  alone,  without  any 
necessity  for  filing  a  cross  petition  ?    lb. 

8.  Such  necessity,  if  it  exists,  may  be  dispensed  with  by  consent    76. 

9.  A  was  entitled  to  a  reversionary  interest  in  one  fifth  share  of  certain  real  and  per- 
sonal estate  then  held  by  a  devisee  for  life.  A  granted  to  B  an  annuity  upon  it ; 
the  annuity-deed,  which  was  registered,  contained  a  power  of  sale ;  the  annuity  fell 
into  arrear,  and  B  determined  to  exercise  the  power  of  sale.  The  sale  was  effected 
for  a  sum  of  900/. ;  but  the  purchaser  discovered  an  objection  in  the  memorial  regis- 
tered, which  rendered  the  annuity-deed  invalid,  and  he  refused  to  complete  the  pur- 
chase, and  obtained  a  return  of  his  deposit-money.  The  solicitors  of  B,  (acting  at 
the  time,  as  they  stated,  from  motives  of  kindness  to  A,)  obtained  from  A,  who  had 
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not  the  benefit  of  any  solicitor's  advice,  an  assignment  of  the  reversionary  interest 
to  L.  for  the  sum  of  900/.,  and  after  the  reversion  fell  in  by  the  death  of  the  tenant 
lor  life,  claimed  the  property  as  the  purchasers,  alleging  that  the  purchase  had  been 
made  by  L.,  as  their  agent  and  on  their  behalf.    The  executors  declined  to  pay  them 
the  value  of  the  property,  which  it  was  then  found  amounted  to  1,770/.,  but  paid  it 
into  court  under  the  10  &  11  Vict  c.  96,  (the  Trustee  Act)     The  solicitors  pre- 
sented a  petition  to  have  the  money  paid  out  to  them  as  purchasers  of  the  rever- 
sionary interest  under  the  deed  of  assignment  to  L.    A  opposed  the  payment,  on 
affidavits,  which  set  up  a  case  of  deception  and  fraud  practised  on  him.    The  parties 
on  both  sides  agreed  that  the  case  should  be  heard  on  petition  and  affidavits  as  if  a 
petition  and  cross  petition  had  been  filed.    The  Vice-Chancellor  ordered  the  money 
to  be  paid  out  of  court  to  the  solicitors  as  purchasers.    The  Lord  Chancellor,  on 
appeal,  reversed  this  order,  declared  the  assignment  to  be  invalid,  and  ordered  the 
money  to  be  paid  back  into  court;  reserved  the  costs,  and  gave  either  of  the  parties 
liberty  to  make  any  further  application  to  the  court :  — 
Held,  that  the  Lord  Chancellor's  order  was  correct ;  that  the  purchase  by  the  solicitors, 
who  were  at  the  time  the  solicitors  of  the  vendor,  was  contrary  to  the  rules  of  equity, 
and  void;  that  without  any  consent  the  court  had  jurisdiction,  on  petition  and  cross 
petition,  under  the  statute,  to  declare  the  deed  of  assignment  invalid,  as  well  as  to  order 
repayment  of  the  money ;  that  the  consent  here  given  waived  any  possible  neces- 
sity for  a  cross  petition ;  and  that  the  order  was  not  bad  for  not  directing  a  return 
to  the  solicitors  of  the  money  they  had  paid  as  purchase-money ;  for  that  the  leave 
reserved  to  either  party  to  make  any  further  application  to  the  court,  enabled  them 
to  obtain  a  return  of  this  money.    2  6.  .  . 

10.  Appeal."]  J.  was  an  annuitant  on  an  estate  which  had  been  sold  to  B.,  subject  to 
the  annuity  and  other  encumbrances.  J.  had  also  a  charge  on  the  purchase-money. 
B.  gave  notice  to  put  an  end  to  the  annuity,  and  then  filed  a  bill  to  nave  it  declared 
that  it  was  at  an  end,  and  to  have  an  account  taken.  The  Vice-Chancellor  directed 
the  Master  to  inquire  what  were  the  encumbrances,  and  declared  the  annuity  at  an 
end.  The  Lord  Chancellor  affirmed  this  decree.  J.  appealed  against  the  last  part 
of  it  to  this  house,  and  the  decree  was  reversed ;  but  the  cause  went  on  to  further 
litigation  on  the  other  point,  and  a  subsequent  decree  was  made.  In  this  decree, 
which  was  made  on  the  hearing  upon  further  directions,  the  Lord  Chancellor  intro- 
duced alterations  and  additions  to  the  first  decree,  as  to  that  part  of  it  which  had 
not  been  the  subject  of  appeal. 

Held,  that  he  was  at  liberty  to  do  so ;  for  that  the  part  unappealcd  against  remained  as 
before,  and  was  not  rendered  final  by  the  decision  in  this  house  on  the  part  which 
was  the  subject  of  the  appeal.    Birch  v.  Joy,  16. 

11.  Costs  —  Appeal.]  The  house  of  lords,  in  disposing  of  a  case  where  there  were  to 
be  calculations  of  payments  on  one  side  and  of  interest  on  the  other,  laid  down  certain 
principles,  and  desired  the  parties  on  both  sides  to  furnish  an  agreed  statement  of 
facts  as  to  the  sums  to  which  these  principles  were  to  be  applied.     The  house  re- 

3 aired  this  statement  of  sums  to  be  delivered  in  before  the  minutes  of  the  order  of 
le  house  were  given  to  the  parties,  and  refused  to  hear  counsel  on  the  subject  of 
this  statement  and  of  the  minntes.    lb, 

12.  An  application  to  advance  an  appeal  for  hearing  must  be  made  to  the  appeal  com- 
mittee, and  not  to  the  house.    lb, 

13.  New  Trial  in  Criminal  Vases.']  Where  a  defendant  means  to  move  for  a  new 
trial  in  the  case  of  a  criminal  information,  the  motion  must  be  made,  or  an  intima- 
tion that  the  defendant  intends  to  move,  given  to  the  court  during  the  first  four  days 
of  term;  and  it  will  be  too  late  when  the  defendant  is  brought  up  for  judgment 
Begina  v.  Newman,  118. 


PREMISES. 

Meaning  of —  In  a  Will.] 

See  p.  15. 


INDEX.  635 ' 


Common  Law. 


PRINCIPAL  AND  AGENT. 

Action  by  Agent]  H.,  an  agent  intrusted  by  A.  B.,  his  principal,  "with  funds  to 
arrange  the  affairs  of  A.  B.,  with  instructions  to  pay  certain  bills  accepted  by  C.  D.v 
having  been  induced  by  the  fraud  and  false  representations  of  the  defendant,  to  pay 
him  the  amount  of  two  bills,  which  the  defendant  falsely  alleged  were  accepted  by 
C.  D.:  — 

Held,  that  H.,  the  agent,  might  maintain  an  action  in  his  own  name,  to  recover  back 
the  money  so  paid.    Holt  v.  Ely>  422. 

PRINCIPAL  AND  SURETY. 

Discharge —  Giving  time."]  To  a  declaration  bv  the  payee  against  one  of  two  makers 
of  a  joint  and  several  promissory  note  payable  on  demand,  the  defendant  pleaded 
that  he  made  the  note  as  surety  and  for  tht»  accommodation  of  F.,  his  co-maker,  and 
that  there  never  was  any  value  or  consideration  for  the  defendant  making  or  paying 
the  said  note,  all  which  had  always  been  known  to  the  plaintiff;  and  averred  that 
after  the  note  had  become  due  and  payment  had  been  demanded  of  F.,  the  plaintiff, 
being  the  holder,  gave  time  to  F.,  without  the  consent  of  the  defendant.  After 
verdict  for  the  defendant  on  this  plea,  — 

Held,  that  it  was  no  answer  to  the  action.    Mardey  v.  Boycott  351. 

The  bond  fide  holder  of  a  bill  or  note  cannot  be  prejudiced  in  the  rights  which  he 
has  according  to  the  terms  of  the  instrument,  by  knowledge  that  the  acceptor  or 
maker  is  surety  for  another,  where  there  is  no  specific  agreement  at  the  time  when 
he  takes  the  instrument  to  receive  it  from  the  acceptor  or  maker  as  a  surety  only.  lb* 

Quart  —  whether  if  such  a  contemporaneous  agreement  be  proved,  the  acceptor  or 
maker  is  discharged  by  time  being  given  to  his  principal,    fb. 

PROCTOR. 

1.  Registrar — 54  Geo.  3,  c.  68.]  The  54  Geo.  3,  c.  68,  s.  9,  prohibits  a  proctor  from 
permitting  or  suffering  "  his  name  to  be  in  any  manner  usea  in  Any  suit,  the  prose- 
cution or  defence  of  which  shall  appertain  to  the  office  of  a  proctor,  or  in  obtaining 
probates  of  will,  letters  of  administration,  or  marriage  licenses "  fbr  the  benefit  of 
any  other  person.  The  10th  section  enacts,  "  that  in  case  any  person  shall,  in  his 
own  name,  or  in  the  name  of  any  other  person,  make,  do,  act,  exercise,  or  perform 
any  act,  matter,  or  thing  whatsoever,  in  any  way  appertaining  or  belonging  to  the 
office,  function,  or  practice  of  a  proctor,  for  or  in  consideration  of  any  gain,  fee,  or 
reward,  or  with  a  view  to  participate  in  the  benefit  to  be  derived  from  the  office, 
function,  or  practice  of  a  proctor,  without  Jbeing  admitted  and  enrolled,  he  shaa 
forfeit  50/.:  — 

Held,  that,  construing  these  two  sections  together,  the  acts  intended  by  the  latter  sec- 
tion to  be  prohibited  were  those  wnich  were  legally  incident  to  the  office  of  a 
Sroctor ;  not  those  which,  though  usually  performed  by  him,  were  not  of  right  inci- 
ent  to  his  office.    Stephenson  v.  Higginson,  50. 

2.  Penalties.']  And,  therefore,  that  a  registrar,  of  an  Ecclesiastical  Court,  who,  in 
cases  where  there  was  no  testamentary  contest,  had  prepared  the  documents,  and 
done  the  acts  necessary,  lor  obtaining  letters  testamentary,  and  probates  of  wills, 
and  other  similar  matters,  had  not  thereby  subjected  himself  to  the  penalty  imposed 
by  the  10th  section.    lb. 

PROFITS. 

Loss  of— Ground  for  damage*.'] 

See  Damages. 
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PROHIBITION. 

Admiralty — Fraud.']  After  an  action  for  freight  had  been  commenced  by  a  ship- 
owner  against  a  charterer,  a  monition  issued  from  the  Court  of  Admiralty  requiring 
the  defendant  to  bring  the  freight  into  that  court,  in  a  suit  there,  by  the  holder  of  a 
bottomry  bond  on  the  ship.  The  defendant  pleaded  to  that  suit,  paid  in  the  money, 
and  the  cause  stood  for  hearing :  this  court  refused  a  prohibition ;  though  it  was 
suggested  that  the  suit  in  the  admiralty  was  brought  by  collusion  between  the  holder 
of  the  bottomry  bond  and  the  defendant,  to  deprive  the  plaintiff  in  the  action  of 
his  freight    Place,  in  re,  525. 

PROMISSORY  NOTE. 
See  Bill  of  Exchange. 

PUBLIC  POLICY. 
See  Restraint  of  Trade. 


QUO  WARRANTO, 
See  Burgess  List. 

RAILWAYS. 

1.  Mandamus  to  complete  line  —  Inability."}  Mandamus  to  defendants  to  complete  the 
portion  of  a  line  of  railway  between  Ambergate  and  Bulwell,  in  pursuance  of  and 
in  accordance  with  their  act  Return,  that  the  whole  of  the  capital  of  the  company 
had  not  been  subscribed  for,  and  that  the  company  had  never  oeen  able,  and  were 
not  able,  to  procure  the  whole  of  the  capital  to  be  subscribed  for ;  and  that  jhe 
lands  required  for  the  purposes  of  that  part  of  the  line  which  defendants  were  com- 
manded to  make  wuld  not  be  obtained  without  compulsory  powers.  Twelfth  plea, 
that  defendants  ought  not  to  be  admitted  to  make  that  return,  because  they  had  acted 
under  the  compulsory  clauses  in  another  part  of  the  line ;  and  an  arbitration  took 
jdace,  which  defendants  accepted.  Fifteenth  plea,  that  defendants,  by  memorial  to 
the  railway  commissioners,  represented  that  they  were  making,  and  were  in  a  posi- 
tion to  complete,  without  any  extension  of  time,  the  part  of  the  line  between  Bul- 
well and  Grantham ;  and  that  if  the  time  was  extended  in  respect  of  the  part 
between  Ambergate  and  Bulwell,  &ey  would  be  able  to  complete,  and  would  com- 
plete, the  whole  of  their  railway;  and  that  a  warrant  extending  the  time  was  made 
in  consequence  of  those  representation*.  That  defendants  had  opened  the  portion 
between  Nottingham  and  Grantham ;  ami  that  the  only  portions  remaining  to  be 
completed  were  that  between  Ambergate  and  Bulwell,  and  that  between  Bulwell 
and  Nottingham :  — 

fie W,  that  the  return  was  an  answer  to  the  writ,  inasmuch  as  it  showed  that  defend- 
ants, without  any  default  on  their  part,  had  never  been,  «*d  were  not,  in  a  situation, 
lawfully  to  exercise  their  compulsory  powers,  and  therefore  Were  unable  to  obey  the 
writ    Regina  v.  The  Ambergate,  Sfc,  Railway,  222. 

2.  Estoppel.']  That  the  twelfth  plea  stated  matter  which  was  res  inter  alios  acta,  and 
could  not  operate  as  an  estoppel  between  the  prosecutors  and  defendants.    lb. 

&  Pleading.]    Upon  demurrer  to  the  fifteenth  plea,  on  the  ground  that  it  pleaded 

matter  of  evidence,  and  was  an  argumentative  traverse  of  the  return :  — 
Held j  that  it  was  a  good  plea  in  confession  and  avoidance.    lb. 

4.  Action  for  CaUs.]  In  an  action  for  calls  by  a  railway  company  the  plaintiffs 
proved  due  notice  of  the  calls,  and  that  the  defendant's  name  was  on  the  sealed 
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register  of  the  company  prescribed  by  the  Companies  Clauses  Consolidation  Act, 
8  &  9  Vict  c  16.  In  answer  to  this  case  the  defendant  put  in  evidence  his  appli- 
cation for  shares  and  the  letter  of  allotment,  by  the  former  of  which  it  appeared 
that  he  applied  for  100  shares  in  die  company,  undertaking  to  pay  the  deposit  and 
sign  the  necessary  deeds.  The  letter  acquainted  him  that  fifty  shares  had  been 
allotted  to  him ;  requiring  him  to  pay  a  certain  deposit  on  them  before  a  certain  day ; 
that  scrip  certificates  would  be  delivered  to  him  in  exchange  for  that  letter  and  the 
bankers'  receipt  for  the  deposit  after  the  execution  of  the  parliamentary  contract 
and  subscribers'  agreement,  which  would  lie  for  signature  at  a  certain  place  after  a 
certain  time ;  and  that  the  shares  allotted  would  be  forfeited  if  the  deposit  were  not 
paid  within  the  specified  time,  and  the ,  parliamentary  contract  and  subscribers' 
agreement  signed  before  a  certain  other  day.  The  defendant  had  never  done  any 
other  act  with  regard  to  die  company :  — 
Held,  that  this  evidence  rebutted  the  primot  facte  inference  from  the  register  that  the 
defendant  was  a  shareholder  in  the  company.  Waterford  Railway  Co.  v.  Pidcock, 
517. 

.  5.  When  maintainable."]  Per  Pollock,  C.  B.,  the  action  would  be  maintainable  if 
the  defendant  had  paid  the  whole  sum  subscribed  for,  though  he  had  not  executed 
the  parliamentary  contract  and  subscribers'  agreement    fb. 

6.  Abandonment.']  Semble,  that  the  defendant  was  entitled  to  abandon  his  contract 
and  forfeit  his  deposit.    lb. 

Semble,  also  that  the  company  might  accept  the  subscription  of  the  defendant  to  the 
parliamentary  contract  and  subscribers'  agreement  alter  the  time  specified  in  the 
letter  of  allotment    lb. 

7.  Liability  —  Loss  beyond  its  own  line."]  A  railway  company  professing  to  carry  goods 
from  B.  to  Y.  within  a  specified  time,  is  liable,  on  a  promise  made  by  the  station  clerk 
that  the  goods  shall  be  forwarded  to  a  place  beyond  Y.,  (on  the  line  of  another  rail- 
way,) before  a  particular  hour ;  and  this,  it  would  seem,  notwithstanding  a  general 
notice  has  been  published  that  the  company  would  not  be  responsible  for  forwarding 
goods  beyond  Y.     Wilson  v.  York,  Newcastle,  and  Berwick  Railway  Company,  557. 

8.  Liability  as  Carriers.']  Where  a  railway  company  receives  goods  for  reward  to  carry 
from  one  station  to  another,  they  are  answerable  for  a  loss  occurring  between  them 
during  the  transit,  though  it  may  happen  on  a  line  of  railway  belonging  to  another 
company.    Scotthom  v.  South  Staffordshire  Railway  Company,  553. 

9.  Countermand.]  A  party  who  delivers  goods  to  a  railway  company  to  carry,  directed 
to  a  particular  place,  may  countermand  the  direction  at  any  moment  of  the  transit, 
and  demand  back  his  goods,  at  least  on  payment  of  the  carriage:  unless,  perhaps, 
when  the  unpacking  and  redelivering  them  would  be  productive  of  much  inconve- 
nience,   lb. 

10.  Authority  of  station  clerk.]  By  the  practice  of  the  S.  S.  Railway  Company  all 
goods  delivered  at  a  certain  station  for  London  are  carried  on  that  line  to  B.  and 
thence  on  by  the  N.  W.  Railway  Company.  A.  delivered  some  goods  to  the  com- 
pany at  that  station,  with  a  direction  to  be  put  on  board  a  certain  ship  in  the  E.  L 
Docks,  London.  While  the  goods  were  in  transit,  the  plaintiff  delivered  to  a  clerk 
of  the  N.  W.  Railway  Company  in  London,  a  countermand  of  that  address,  desiring 
the  goods  to  be  sent  to  a  place  in  London,  [which  the  clerk  promised  to  do.]  This 
countermand  having  been  disobeyed,  and  the  goods  lost  in  consequence :  — 

.Held,  that  it  was  properly  left  to  the  jury  to  say,  whether  under  the  circumstances  the 
agent  of  the  N.  W.  Railway  Company  had  not  authority  from  the  S.  S.  Railway 
Company  to  receive  the  countermand,    lb. 

11.  Arbitration.]  Where  a  party  has  proceeded  to  have  the  amount  of  his  claim  for 
compensation  against  a  railway  company  settled  by  arbitration,  in  accordance  with 
the  provisions  of  the  Lands  dlauses  Consolidation  Act,  the  arbitrator  is  bound  to 
make  his  award  within  three  months  of  the  time  when  the  matter  is  referred  to  him 
for  arbitration.    Evans  v.  Lancashire  Railway  Company,  425.  • 

12.  Mandamus —  Completion  of  line.]    To  a  mandamus  commanding  a  railway  com- 

Siny  to  complete  their  hue,  it  is  not  a  sufficient  return  that  the  compulsory  powers 
r  the  purchase  of  land  expired  before  the  issuing  of  the  writ,  and  that  the  defend- 

vol.  xviii.  ■         54 
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ants  never  were  in  actual  possession  or  entitled  to  acquire  possession  of  all  the  lands 
required  for  the  purpose  of  making  the  line ;  they  must  go  on  to  show  that  thej 
notget  all  the  necessary  land  without  exercising  their  compulsory  powers. 
t.  The  Great  Western  Railway  Company,  864. 

13.  Power  and  duty  to  make  line — Mandamus.']  A  railway  company  obtained  an,  act 
in  1846,  which,  after  reciting  that  it  would  be  attended  with  local  and  public  advan- 
tage if  a  railway  were  made  from  Y.  through  M.  and  C.  to  B.,  and  that  the  company 
were  willing  to  make  the  line,  enacted  that  it  should  be  lawful  for  the  company  te 
make  the  proposed  railway..  By  a  second  act,  in  1849,  the  company  were  author- 
ized to  abandon  the  line  between  M.  and  C,  and  it  was  provided,  that  it  should  be 
lawful  for  them  instead  thereof,  to  make  a  new  line  between  the  same  two  towns. 
By  the  first  act  the  compulsory  powers  to  take  lands  were  limited  to  three  years, 
and  the  time  for  making  the  railway  to  five  years,  after  which  time  the  powers 
granted  to  the  company  were  to  cease,  (except  as  to  the  part  of  the  line  completed,) 
and  the  land  of  the  uncompleted  part,  if  it  had  been  taken  by  the  company,  was  to 
revert  to  the  land-owners.  By  the  second  act  the  lime  was  extended,  but  a  longer 
period  was  granted  for  the  exerciseof  the  compulsory  powers  in  respect  of  the  devia- 
tion line  than  in  respect  of  the  original  line.  The  company  completed  the  line  from 
Y.  to  M.  only,  and  did  not  make  the  rest,  on  the  ground  mat  it  would  not  be  remu- 

%  nerative.  After  the  compulsory  powers  of  the  company  to  take  land  for  complet- 
ing the  line  from  C.  to  B.  had  expired,  but  while  the  powers  still  continued  with 
regard  to  the  substituted  line  under  the  second  act,  a  mandamus  was  applied  for  by 
persons  whose  land  had  been  taken  for  making  the  completed  portion  of  the  line, 
and  who  also  had  land  on  the  new  proposed  line,  to  compel  the  company  to  make 
the  substituted  line  between  M.  ana  C. :  — 

Held,  that  the  substituted  portion  between  M.  and  C.  was  to  be  treated  as  if  it  had  been 
part  of  the  original  proposed  line  between  Y.  and  B.  York  if  North  Midland  Bail- 
way  v.  Regina,  199. 

14.  Held,  further,  that  the  statutes  gave  a  power  to  the  company,  but  did  not  oblige 
them  to  make  the  railway :  that  they  contained  no  implied  contract  between  the 
company  and  the  land-owners,  along  the  proposed  line,  that  the  railway  should  be 

.  made.    lb. 

15.  Held,  also,  that  the  company  by  making  part  of  the  line  had  not  thereby  put  them- 
selves under  an  obligation  to  make  the  remainder     lb. 


16.  In  1836,  a  company  (afterwards  called  the  West  London  Railway  Companv)  __ 
incorporated  by  act  of  parliament,  for  the  making  of  a  railway  from  the  Kensington 
Canal,  to  join  the  London  and  Birmingham  (afterwards  called  the  London  and 
North- Western)  and  the  Great  Western  Kail  ways,  at  a  place  called  Holsden  Green ; 
and  certain  duties  were  by  the  act  cast  upon  the  company ;  and,  amongst  other 
things*  it  was  provided,  that,  if  the  railway  should  be  abandoned,  or  should,  after  its 
completion,  cease  for  the  space  of  three  years  to  be  used  as  a  railway,  the  land  taken 
by  the  company  for  the  purposes  of  the  act,  should  revert  to  the  owners  of  the 
adjoining  land* 

In  February,  1837,  the  West  London  Railway  Companv  entered  into  an  agreement 
with  the  Great  Western  Railway  Company,  under  which  the  last  mentioned  com- 
pany bound  themselves  to  stop  certain  of  their  trains  at  a  point  where  their  railway 
intersected  the  West  London  Railway,  for  the  purpose  of  transferring  passengers 
and  goods  from  one  railway  to  the  other,  and  to  stop  their  trains  for  the  purpose  of 
meeting  corresponding  trams  of  that  company,  in  the  manner  particularly  detailed 
in  the  deed. 

In  1840,  another  act,  8  &  4  Vict  c.  105,  passed,  giving  further  powers  to  the  West 
t  ^a^  t>«:w..  n .i_- «,.,.       ..  ...       .,  '  February, 

complet- 
the37th 
section  provided,  that,  if  the  plaintiffs'  line  was  abandoned,  or  ceased  to  be  used  as  a 
railway  for  three  yean  after  its  completion,  then,  on  payment  or  tender  to  them  by 
the  Great  Western  Railway  Companv  of  the  purchase-money  of  the  piece  of  land 
where  the  railways  crossed,  the  said  land  should  vest  in  the  Great  Western  Railway 
Company. , 
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By  a  subsequent  act  (8  &  9  Vict  c.  156,)  —  reciting,  that  "it  had  been  found  that  the 
•aid  West  London  Railway  [which  it  appeared  in  evidence  had  been  .worked  with 
passenger  trains  ae  well  at  with  goods  trains]  could  not  be  worked  as  a  separate  and 
independent  undertaking,  with  advantage  to  the  proprietors  thereof;  but  that  the 
same  might  be  advantageously  worked  and  used  in  connection  with  the  said  London 
and  Birmingham  Railway  and  the  said  Great  Western  Railway,  or  either  of  them, 
by  both  or  either  of  the  companies  to  whom  the  said  last  mentioned  railways  be- 
longed; that  the  West  London  Railway  Company  were  therefore  desirous  of  letting 
the  said  railway  on  lease  to  the  London  and  Birmingham  Railway  Company ;  ana 
that  the  last  mentioned  company  were  willing  to  accept  such  lease,  subject  to  cer- 
tain terms  and  conditions  which  had  been  mutually  agreed  on  between  the  said  two 
companies,"  —  the  West  London  Railway  Company  was  authorized  to  lease  to  the 
London  and  North- Western  Railway  Company  their  railway,  and  all  their  rights, 
powers,  and  privileges  in  relation  thereto,  —  subject  to  the  provisions  of  the  act,  and 
to  the  performance  of  the  conditions  to  be  mentioned  in  such  lease. 

By  the  lease,  which  was  afterwards  executed  in  pursuance  of  this  act,  the  London  and 
North- Western  Railway  Company  covenanted,  amongst  other  things,  that  they  would 
44  at  their  own  expense,  during  the  continuance  of  the  lease,  efficiently  work  rfhd 
repair  the  railway  and  works  thereby  demised,  and  indemnify  the  West  London 
Railway  Company  against  all  liabilities,  loss,  charges,  and  expenses,  claims,  and  de- 
mands, whether  incurred  or  sustained  in  consequence  of  any  want  of  repair,  or  in 
-  consequence  of  not  working,  or  in  any  manner  connected  with  the  working  of  die 
same  railway  or  works,  but  the  West  London  Railway  Company  shall  nave  no 
control  whatever  over  the  working  or  management  by  the  London  and  Birmingham 
rNorth- Western)  Railway  Company  of  the  West  London  Railway  or  works :  — 

Held,  upon  exceptions  to  the  ruling  of  the  chief  justice  of  the  common  pleas,  in  an 
action  of  covenant  by  the  West  London  Railway  Company  against  the  London  and 
North- Western  Railway  Company  for  a  breach  of  this  covenant :  — 

17.  Passenger  traffic,']  That,  in  order  to  perform  their  covenant  to  work  efficiently, 
the  defendants  were  not  bound  under  all  circumstances  to  work  the  line  forpassen- 
ger  traffic ;  but  that,  if  as  much  gross  proceeds  could  be  obtained  by  efficiently 
working  the  railway  for  goods  only,  as  for  passengers  onjy,  or  for  both  passengers 
and  goods,  the  covenant  was  well  performed, — Piatt,  B.,  and  Martin,  B.,  not  con- 
curring. West  London  Railway  Co.  v.  London  and  North-Western  Railway  Co., 
481.  # 

18.  Assignment]  That  the  agreement  of  February,  1887,  with  the  Great  Western 
Railway  Company,  was,  by  virtue  of  the  provisions  in  the  leasing  act,  and  the  lease 
itself,  transfeiped  to  the  defendants,  the  lessees ;  and,  consequently,  that  they  had 
power  to  compel  the  Great  Western  Railway  Company  to  stop  trains  on  their  lino 
pursuant  to  the  provisions  of  that  agreement    lb.  * 

19.  Working  lines.]  That,  although  the  defendants  had  power  to  stop  the  Great  West- 
ern trains,  they  were  not  bound  to  exercise  it  necessarily*  as  a  part  of  the  efficient 
working  of  the  line  demised ;  and  that  they  were  not  bound  necessarily  to  work  the 
demised  line  in  connection  with  the  trains  on  the  Great  Western  Railway.    lb. 

20.  Efficient  working.]  That  there  was  no  covenant  in  the  lease  to  bind  the  defend- 
ants to  work  the  demised  line  in  connection  with  either  or  both  their  own  or  the 
Great  Western  Railway ;  but  that  it  would  be  for  the  jury  to  say  whether  or  not 
they  could  practically  work  the  line  efficiently,  without  some  connection  witH  one  or 
other  of  those  railways.    lb. 

21.  Question  for  Jury.]  That,  for  the  purpose  of  considering  the  liability  of  the  de- 
fendants, they  were  not  to  be  treated  by  the  jury  as  if  they  were  lessees  of  a  sepa- 
rate and  independent  line,  having  no  control  over  the  other  two  railways ;  but  that 
the  covenant  to  work  the  demised  line  efficiently,  must  be  construed  with  a  refer- 
ence to  the  subject-matter,  and  the  character  of  the  defendants.    lb. 

2%  Indemnifications.]  Held  also,  that  the  obligation  of  the  defendants  under  their 
covenant,  was  not  limited,  —  as  decided  by  the  court  below,  —  to  the  indemnifica- 
tion of  the  plaintiffs  from  the  obligations  cast  upon  them  by  their  acts  of  incorpora- 
tion* lb. 
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28.  Oow  Profits,']  And  that  the  defendants  were  bound  to  work  the  railway  effi- 
ciently,—  so  at  to  secure  the  stipulated  benefits  to  the  plaintiffs  in  the  share  of  gross 
proceeds ;  but  were  not  compelled  to  work  it  so  as  to  produce  the  largest  quantity 
of  gross  proceeds,    lb. 

•  *      .  See  Corporations.  * 

RATES. 
See  Sewers.    Taxes. 

REGISTRAR 

« 

See  Proctor. 


• 


REPAIRS. 

Of.  Bridge.] 

See  Action. 


REPLEVIN. 

1.  When  it  Lies.]  Replevin  lies  when  goods  have  been  unlawfully  taken,  though  not 
as  a  distress.    Mellor  t.  Leather,  230. 

2.  Against  a  Constable."]  By  sect  76  of  stat  5  &  6  Will.  4,  c  76,  the  constables  of 
boroughs  have  all  the  privileges  that  "any  constable  duly  appointed  then  had,  or 
thereafter  might  have,  within  his  constablewick,  by  virtue  of  the  common  law,  or 
of  any  statutes  made  or  to  be  made.  By  sect  133,  all  actions  against  any  person  for 
any  thing  done  in  pursuance  of  the  act  shall  be  laid  in  the  county  where  the  fact  was 
comflhitted,  and  be  commenced  within  six  months.  In  replevin,  for  unlawfully  taking 
and  detaining  goods  of  plaintiff,  it  appeared  that  defendant  was  a  constable  appointed 
for  the  borough,  and  took  the  goods  within  the  county  wherein  the  borough  was  situ- 
ate, but  without  the  borough,  upon  a  charge  that  they  had  been  stolen :  — 

Held,  that  he  was  acting  in  pursuance  of  the  power  given  to  him  by  sect  76,  and  was 
entitled  to  the  protection  given  under  sect  133.    lb. 

See  County  Court. 


RESIDENCE. 
See  Pauper. 

RESTRAINT  OF  TRADE. 

1.  Unreasonableness.]  A  declaration  in  covenant  recited  that  plaintiff  and  defendant 
had  been  partners  as  publishers  of  books,  and  that  part  of  their  trade,  called  the 
Canvassing  Trade,  consisted  in  publishing  books  in  numbers,  and  employing  travel- 
lers to  sell  such  books  by  canvassing  for  purchasers.  By  indenture,  dissolving  the 
partnership,  it  was  agreed  that  plaintiff  should  retain  the  whole  of  the  partnership 
stock,  and  should  indemnify  defendant  against  all  liabilities,  and  pay  him  a  large  sum 
of  money.  Defendant  (inter  alia)  covenanted  not  directly  nor  indirectly  to  be  con- 
cerned in  the  canvassing  trade  in  London  or  within  150  miles  of  the  General  Post- 
Office,  nor  in  Dublin  or  Edinburgh,  or  within  fifty  miles  of  either,  nor  in  any  town 
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in  Great  Britain  or  Ireland  in  which  the  plaintiff  or  his  successors  might  at  the  time 
have  an  establishment,  or  might  have  had.  one  within  the  six  months  preceding. 
Breaches :  that  defendant  was  engaged  in  the  trade  within  150  miles  of  the  General 
Post-Office,  and  also  in  Manchester  and  Liverpool,  in  which  towns  plaintiff,  at  the 
time  of  the  breaches,  had  establishments.  Pleas,  to  both  sets  of  breaches  j  that  there 
were  numerous  works  which  plaintiff  did  not  publish,  and  had  no  intention  of  pub- 
lishing, and  that  many  such  might  be  published  with  advantage  to  the  public,  by 
defendant,  and  without  injury  to  plaintiff;  that  the  canvassing  trade  applied  to  all 
such  books ;  and  that  the  restraint,  as  to  the  canvassing  trade  as  applicable  to  such 
works,  was  unreasonable ;  verification.  Demurrer,  (amongst  other  grounds,)  because 
the  plea  referred  matter  of  law  to  the  jury. 
Held :  That  the  declaration  was  goo<^  it  not  appearing  tjiat  the  restraint  was  unrea- 
sonable.    TolUs  v.  Tollis,  151. 

2.  Pleas."]  Held,  also,  that  the  pleas  were  bad  in  substance,  as  the  facts  discldsed  did 
not  show  that  the  restraint  was  unreasonable.    Jo. 

Quasre  whether  if  the  facta  had  so  shown,  the  pleas  would  have  been  bad  in  form.  lb. 

•  * 

8.  Void  Contract']  The  question  whether  a  contract  is  void  as  contrary  to  public 
policy,  is  for  the  court,  when  the  circumstances  raising  the  question  are  conceded ; 
and,  semWe,  that  the  plaintiff  in  his  declaration,  or  the  defendant  in  his  plea,  may 
introduce  averments  of  circumstances  for  the  purpose  of  maintaining  either  side  of 
that  proposition.    lb.  9 

REVOCATION. 

See  Will. 


REVERSION. 
What  is  an  Injury  to  the  Reversion.] 

See  Fixtubks. 

RIPARIAN  PROPRIETORS. 
See  Watebcoubsx. 

RULES. 

Rule  194 197 

Rule  197  197 


4  SALE. 

1.  Property  in  Chattels.]  Plaintiff,  being  a  widow,  but  ftot  executrix  or  administratrix 
of  her  former  husband,  was  in  possession  of  furniture  which  had  formerly  belonged 
to  him.  She  afterwards  married  B.,  whom  she  supposed  to  be  a  single  man,  and 
together  with  him  occupied  the  house  in  which  the  furniture  was.  In  order  to  raise 
money  to  pay  off  a  distress  fox  rent,  B.  sold  to  the  defendant  the  furniture.  The 
plaintiff  actively  interfered  in  this  transaction,  believing  herself  to  be  the  wife  of  B. 
Shortly  afterwards  B.  was  contacted  of  bigamy  in  marrying  the  plaintiff.  The  plain- 
tiff then  sued  the  defendant  for  the  value  of  the  furniture :  — 

Held,  that  she  could  not  recover  as  she  had  no  title  to  the  furniture.  Waller  v.  Drake- 
ford,  867. 

2.  Estoppel]  And  that,  even  if  it  were  her  property,  she  was  bound  by  her  concur- 
rence.in  tine  sale  of  it  .by  B.  to  the  defendant    /&» 

54*" 
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SCIENTER. 
See  Indictment. 

SCIRE  FACIAS. 

See  Judgment. 
To  Repeal  a  Corporations  Charter.'] 

See  Corpobatioh. 

* 

SEAMAN'S  WILL. 
See  Will. 

SET-OFF. 

1.  When  Allowed.]  A  set-off  cannot  be  pleaded  to  an  action  on  a  bond  conditioned  to 
indemnify  generally.    AtwooU  v.  AtwooU,  886. 

2.  Plea  of.]  The  plaintiff  and  defendant  being  part  owners  of  a  snip,  the  plaintiff 
assigned  nis  share  to  the  defendant,  who  executed  a  bond  conditioned  at  all  times 
to  save  harmless  and  indemnify  the  plaintiff  from  all  debts  due  in  respect  of  the 
said  ship,  and  against  all  actions,  costs,  and  damages  commenced  against,  or  sustained 
by,  the  plaintiff  by  reason  of  such  debts.  A  declaration  on  this  Bond  averred  that, 
at  the  date  of  the  bond,  a  debt  of  72.  3*  9c?.,  on  account  of  the  said  ship,  was  doe  to 
R.  H.,  for  the  recovery  of  which  he  sued  the  plaintiff,  and  recovered  judgment  for 
9/.  Ss.  lid.  debt  and  costs,  which'  was  paid  by  the  plaintiff;  alleging  as  a  breach  that 
the  defendant  had  not  indemnified  the  plaintiff  against  the  said  debt  of  the  said  action 
and  costs.  Plea  of  set-off  in  the  common  form  upon  a  bill  of  exchange  for  202. 
drawn  by  the  plaintiff  and  accepted  by  the  defendant:  — 

BeldfVa&t  the  plea  was  bad  in  Substance,' as  this  was  not  a  debt  to  which  a  set-off  could 
be  pleaded  under  the  8  Geo.  2,  c.  24,  and  also  that  it  was  defective  in  form  for  not 
showing  how  much  was  justly  due  on  either  side.    lb. 

See  Insxjbance. 


SEWERS. 

1.  Commissioners  of.]  A  presentment  was  duly  made  at  a  court  of  sewers  for  the 
county  of  Lincoln,  held  on  the  15th  of  May,  1819,  that  a  drain  called  the  Boy  Grift 
was  ruinous  and  insufficient  for  the  drainage,  and  that  certain  works  were  absolutely 
necessary,  and  that  certain  lands  in  the  occupation  of  various  persons.  Ad  specified 
in  a  schedule — amongst  which  were  the  lands  of  the  plaintiff —  received  benefit  or 
avoided  danger  by  the  drainage  through  the  Boy  Grift  The  presentment  was  not 
appealed  against,  and  on  the  27th  of  June,  1823,  a  special  law  of  sewers  was  made 
and  registered  in  the  rolls  of  the  court  containing  the  said  presentment  touching  the 
said  works,  and  rates  were  made  from  time  to  time  up  to  188  7.  In  that  year,  a  new 
commission  of  sewers  for  the  county  of  Lincoln  was  issued,  and  at  the  first  court 
under  it,  it  was  ordered,  that  all  laws,  acts,  deeds,  constitutions,  and  orders  of  sew- 
ers heretofore  made,  executed,  ordered,  and  decreed  by  courts  of  sewers  held  for  the 
county  of  Lincoln,  and  which  had  not  been  repealed  or  altered,  or  superseded,  should 
be  confirmed  and  stand  in  full  force.  Rates  including  the  said  lands  of  the  plaintiff 
were  made  by  the  dike-reeve,  under  the  authority  of  the  commissioners,  in  the  yean 
1846, 1847,  and  1848,  without  any  new  presentment :  — 

Held,  that  such  rates  were  valid,  the  effect  of  the  order  under  the  new  commission 


INDEX  643 


Common  Law. 


being  to  make  the  presentment  of  1819,  a  continuing  and  valid  presentment    Tay- 
lor v.  Loft,  567.      * 

2.  Summoning  Jury.]  Under  a  precept  to  summon  a  jury  rf«  corpore  comkatus,  the 
sheriff  may  summon  the  whole  jury  from  a  particular  hundred.    lb. 

See  Arbitbation. 

SETTLEMENT. 
•         ...       • 

^  See  Paupbb. 

« 

SHAREHOLDER. 

See  Railways. 

■ 

SHERIFF. ' 

• 

1.  Fieri  Facias — Payment  on.1  Trespass  against  the  sheriff  and  S.  his  bailiff,  for 
breaking  plaintiff's  house  ana  taking  his  goods.  Flea  by  S.,  jiistifying  under  a  writ 
of  fieri  facias  directed  to  the  sheriff;  and  a  warrant  from  the  sheriff  to  him.  Repli- 
cation, alleging  a  prior  warrant  to  J.,  and  a  seizure  by  J.  under  the  writ  and  warrant, 
and  payment  by  plaintiff  to  the  sheriff  in  satisfaction  of  the  writ  Rejoinder,  tra- 
versing the  prior  seizure  under  the  writ  and  the  payment  to  the  sheriff.  It  appeared' 
that  L.,  the  clerk  and  head  officer  of  J.,  entered  plaintiff  fs  house  and  seized  his 
goods  under  the  warrant  Plaintiff  paid  the1  amount  to  I*  at  J.'s  office,  and  L.  with- 
drew the  man  in  possession,  and  sent  notice  to  the  execution  creditor,  in  J.'s  name, 
that  the  money  was  levied.  In  the  course  of  the  same  day  J.  died,  and  the  execu- 
tion creditor,  upon  application  at  the  office,  did  not  obtain  the  money.  The  sheriff 
then  issued  the  warrant  to  8.,  who  seized  plaintiff's  goods,  and  remained  in  posses- 
sion for  several  days.  The  jury  did  not  agree  as  to  whether  L.  paid  the  money  to 
J.  before  his  death,  but  they  found  that  L.  executed  the  warrant  by  the  direction  of 
J.  and  that  the  money  was  received  by  L.  in  pursuance  of  authority  from  J.  The 
judge  directed  the  jury  that  they  might  find  that  the  money  had  been  paid  to  the 
sheriff.    The  jury  found  for  the  plaintiff,  damages  400/. : — 

Held,  first,  that  were  was  sufficient  evidence  of  a  payment  to  J.  after  an  execution  de 
racto  under  the  prior  warrant ;  and  that  no  irregularity  in  the  execution  could  be 
taken  advantage  of  by  the  sheriff,  or  those  acting  under  the  sheriff,  so  as  to  enable 
them  to  set  up  the  validity  of  the  second  warrant ;  and  therefore  there  was  no  mis- 
direction.   Gregory  v.  CottereU,  99. 

2.  Damages.']  Secondly,  that,  the  damages,  though  not  excessive  as  against  the  sheriff, 
were  excessive  as  against  S.    lb. 

See  Execution. 

SHIPS  AND  SHIPPING. 

1.  Authority  of  Master.']  ^  Where  a  captain  has  signed  bills  of  lading  for  a  cargo  that 
is  actually  on  board  nis  vessel,  his  power  is  exhausted;  and  he  nas  no  power,  by 
signing  other  bills  of  lading  for  goods  that  are  not  on  board,  to  charge  his  owner. 
Hubbersty  v.  Ward,  551. 

2.  Grant  v.  Norway,  2  Eng.  Rep.  837,  affirmed.    lb. 

3.  Loss  by  Fire  —  Lighter.]  The  26  Geo.  3,  c.  86,  s.  2,  limiting  the  responsibility  of 
ship-owners  for  a  loss  occasioned  by  fire,  does  not  extend  to  the  case  of  a  fire  hap- 
pening on  board  a  lighter,  employed  in  carrying  goods  from  the  shore  to  be  loaded 
on  board  a  ship.    Morewood  v.  PoUok,  341. 
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4.  Declaration  alleging  the  delivery  of  cotton  to  the  defendants,  the  owners  of  the  ship 
B.,  at  the  town  of  fit,  to  be  safely  carried,  conveyed  to,  and  slipped  on  board  of  the 
said  ship,  and  carried  and  conveyed  in  the  said  ship  to  L.,  and  tnere  delivered  to  the 
plaintim,  &c,  and  although  the  defendants  received  the  said  cotton  to  be  carried, 
&c,  ana  had  delivered  a  small  part  of  the  said  cotton  at  L.,  vet,  &c,  they  did  not 
safely  carry  and  convey  on  board  the  said  ship  the  residue  of  the  said  cotton,  &c, 
but,  by  and  through  the  carelessness  and  negligence  of  the  defendants  and  their 
servants,  the  said  residue  while  the  same  was  on  board  of  a  lighter  for  the  purpose 
of  being  shipped  on  board  the  said  ship,  and  before  the  same  was  shipped,  was  de- 
stroyed Dy  fire.  Plea,  that  the  said  lighter  was  a  vessel  necessarily  and  properly, 
and  according  to  the  custom  of  the  port  of  M.,  used  for  carrying  tft  cotton  from  the 
land  to  the  ship,  &c. ;  that  the  said  carelessness,  &c.,  was  solely  the  negligence,  &c, 
of  the  defendants'  servants,  in  the  absence  of  the  defendants,  and  of  which  die 
defendants  were  guilty,  if  at  all,  merely  as  the  masters  of  and  responsible  for  such 
servants,  and  not  otherwise ;  and  that  the  said  residue  was  consume^  by  the  said  fire 
in  the  declaration  mentioned,  and  was  not  lost  by  or  through  any  other  cause  what- 
ever, &c: — 

Held,  upon  demurrer,  that  as  the  cotton,  at  the  time  of  the  fire,  was  not  on  board  the 
smp  of  which  the  defendants  were  the  owners,  they  were  liable  for  the  loss ;  and 
that  the  plea,  therefore,  was  no  answer  to  the  action.    lb. 

See  Charter-Party.    Insurance. 

SILENCE. 
See  Administrator 

SLANDER. 
See  Libel. 

SOLICITOR. 
See  Attorney. 

•     STADDLES. 

When  a  Fixture.'] 

See  Fixtures. 

STATION  CLERK. 

Authority  of] 

See  Railways. 

STATUTES. 

Construction  of.]  In  construing  an  ordinary  act  of  parliament,  every  word  must  be 
understood  according  to  its  legaj  meaning,  unless  the  context  shows  that  the  legisla- 
ture has  used  it  in  a  popular  or  more  enlarged  sense ;  but  in  a  penal  enactment, 
where  it  is  sought  to  depart  from  the  ordinary  meaning  of  the  words  used,  the  inten- 
tion of  the  legislature  that  those  words  should  be  understood  in  a  larger  or  more 
popular  sense  must  plainly  appear.    Stephenson  v.  Higginson,  50. 

Construction  of  ] 

See  Stoday. 
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Geo.  8, 
Geo.  4, 
Geo.  4, 
Geo.  4, 
Will.  4, 
Will  4, 
Will.  4, 
Will.  4, 
Will.  4, 
Will  4, 
Will.  4, 
Will  4, 
WilL4, 
Will  4, 
Will.  4, 
Will.  4, 
Will  4 

1  Vict 

2  Vict 
4  Vict 
7  Vict 
7  Vict 

7  Vict 

8  Vict 
8  Vict. 

10  Vict 
10  Vict 
10  Vict 
10  Vict 

10  Vict 

11  Vict 

11  Vict 

12  Vict 
12  Vict 
12  Vict 
12  Vict 
12  Vict 
12  Vict 

12  Vict 
18  Vict 

13  Vict 
18  Vict 
18  Vict 
15  Vict 


STATUTES  CITED,  EXPOUNDED,  &0. 


c.  24, 

c.  28,  8. 1, 

c.  78, 

c.  86,  s.  2, 

c.50, 

c.  151,  8.  J  7, 

c.  68, 

c.  22, 

c.  72, 

c.  61,      •        • 

ft  1  WIU.  4,  c.  64, 

c.  18,      • 

c.  22,  s.  11. 

o.  27, 

c.  76, 

c.  85,      •        • 

c.  63, 

C  76,  8.  76,     . 

c  76,  8.  9, 

c.  50,  8.  94,      . 

c  76,8.17, 

c.  63,      •        • 

c.  76,  v 

ft  1  Vict  c  78 
c.  26,  8.  11, 
c.  110,  8.  96, 
c.  61,  8.  19, . 
c.  65,      •        . 
c.  96,  8.  6, 
c.  96,  8.  8, 
c.  15, 
c.  101,     . 
c.  66,  . 

c.  66, 
c.  95, 
C  95, 
c.  95, 
c.  96,  . 
c.  102,  8. 10, 
c.  43,  8.  27,      . 

C.  44,  8.  «, 

C«  4«,         •  • 

c  42,  8.  26, 
fc.  44,  8.  2,      . 
c.  112,  8.  69, 
C  129,  b.  9,     • 
c.  106,    *    . 
c.  106,    . 
c  106,  8. 139, 
c.  106,  8.  224, 
c.  99,  8.  7, 


886 

859 

288 

341 

509 

88 

51 

288 

818 

257 

251 

810 

572 

411 

810 

251 

845 

280 

289 

244 

193 

565 

805 

805 

598 

897 

251 

295 

133 

142 

505 

247 

260 

860 

403 

877 

197 

85 

897 

818 

269 

276 

276 

294 

213 

403 

893 

235 

580 

547 

130 


Service  o/.] 


SUBPCENA. 
See  Witness. 


SUBSCRIPTION. 
See  Railways. 
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•  SUNDAY. 

Keeping  Public  House  Open^  Divine  service  on  Sundays  was  celebrated  in  the  pariah 
.  church  of  N.  P.,  commencing  at  six,  P.  M.,  and  terminating  about  eight,  P.  M.     The 
only  other  service  in  the  parish  church  on  Sundays  was  in  the  morning.    This  prac- 
tice had  continued  from  1836 :  — 
Held,  that  the  words  "  usual  hours  of  afternoon  divine  service,"  in  the  form  of  license 

fiven  in  the  schedule  to  the  9  Geo.  4,  c.  61,  referred  to  the  usual  hours  for  the  cele- 
ration  of  divine  service  in  the  afternoon  as  commonly  understood,  and  therefore 
that  a  publican  was  not  liable  to  a  penalty,  under  the  21st  section  of  the  act,  for  an 
offence  against  the  tenor  of  his  license  in  keeping  his  house  open  between  the  hours 
of  six  and  eight,  "P.  M.,  service  performed  durmg  those  hours  oeing  evening  service, 
and  not  afternoon  service.    Regina  v.  Buckinghamshire,  257. 


SURETIES. 
For  Good  Behavior.] 

gee  Justices.  / 

SURPRISE. 
« • . 

Surprise  may  be  good  ground  for  a  new  trial  in  criminal,  as  in  civil  cases.  Regina  r. 
Whitehouse,  105. 

* 

SURVEYOR. 
See  Action. 

TAXES. 

Poor  Bates — Normal  School]  Certain  lands,  bufldincs,  and  premises  purchased  by 
the  lords  commissioners  of.  the  treasury,  on  behalf  of  the  lords  of  the  committee  of 
council  on  education,  were  fitted  up  and  used  as  a  normal  and  model  school  for  the 
training  of  masters  of  schools  for  pauper  and  criminal  children,  and  all  the  expenses 
of  the  institution  were  defrayed  by  the  said  committee  out  of  the  money  voted  by 
parliament  for  the  promotion  of  public  education.  The  officers  of  die  institution 
were  a  principal,  vice-principal,  and  masters,  appointed  and  paid  by  the  said  com- 
mittee of  council,  and  who  neld  their  offices  at  the  pleasure  of  the  crown.  These 
officers  were  entitled  to  their  meals  at  a  common  table,  and  were  provided  with  sit- 
ting and  sleeping  apartments  in  the  institution,  and  die  principal  nad  the  privilege 
of  supplying  himself  with  fruit  and  vegetables  from  the  garden.  The  pasturage  of  a 
portion  of  the  land  was  let,  and  the  proceeds  carried  towards  the  expenses  of  the 
institution.  The  students  were  required  to  pay  SOL  per  annum,  with  the  exception 
of  those  who  obtained  the  highest  exhibitions,  and  the  money  so  received  was  applied 
to  the -general  expenses  of  the  institution.  In  one  of  the  rooms,  a  school  was  held 
for  practice  in  elementary  instruction,  which  was  attended  by  poor  children  in  the 
neighborhood,  who  were  required  to  pay  a  weekly  sum  for  their  education,  and  were 
allowed  to  purchase  books  from  the  principal.  The  funds  derived  from  the  same 
were  entirely  expended  in  the  maintenance  and  improvement  of  the  school :  — 

Held,  that  there  was  no  substantial  difference  between  this  institution  and  any  other 
establishment  in  which  cheap  education  was  offered  through,  the  bounty  of  the  found- 
er, and  that  the  premises  generally  were  ratable  to  the  relief  of  the  poor.  Regina  v. 
Temple,  321. 

See  Sjcwkks. 
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THRESHING  MACHINE. 
When  a  Fixture.] 

See  Fixtures. 


TIME. 
Computation  of] 

See  Pauper. 


TRADE. 
Contracts  in  Restraint  of. J 


See  Restraint  of  Tbade. 


TRESPASS. 


1*  Justification — Onus  ProbandL]  A  party  who  insists  upon  remaining  on  the  land 
of  another  against  his  will,  and  therefore  prima  facie  against  right,  ought  to  show  all 
the  circumstances  which  make  such  possession  lawful,  and  abridge  the  general  rights 
of  property.    Hayling  v.  Okey,  532. 

2.  Plea  of  Justification.]  Trespass  for  an  assault  The  defendants  justified  in  defenoe 
of  the  possession  of  the  dwelling-house  of  one  W.  de  W.,  and  by  his  command. 
New  assignment,  that  the  trespass  was  committed  out  of  the  dwelling-house,  "  to  wit, 
in  and  upon  a  certain  bridge  in  a  certain  farm,  called  '  Bengrove  farm/  and  in  divers, 
to  wit,  two  gardens,  two  fields,  and  two  folds  of  and  in  the  same  farm,  and  for  another 
and  different  purpose."  Plea  to  the  new  assignment,  that  W.  de  W.  was  possessed 
of  the  dweUing-house,  and  also  of  the  yards,  fields,  and  folds  which  belonged  to  the 
dwelling-house,  and  were  adjacent  thereto ;  and  that  the  trespasses  newly  assigned 
were  committed  in  defence  of  the  said  possession,  by  removing  the  plaintiff;  and 
that  the  defendants  u  did  then  take  the  plaintiff  by  the  nearest  and  most  direct  way 
to  a  certain  public  highway  near  to  the  said  dwelling-house,  6js>,  as  they  lawfully 
might  for  the  cause  aforesaid."  Upon  demurrer  to  the  replication,  it  was  objected 
that  this  plea  did  not  justify  taking  the  plaintiff  to  the  highway,  as  it  did  not  show 
that  it  was  necessary  to  do  so,  or  that  the  highway  adjoined  the  dwelling-house,  &c. :  — 

Held,  that  the  plea  was  good,  as  it  intended  to  confess  trespasses  committed  on  the  bridge, 
yards,  fields,  and  folds,  and  to  justify  them  as  committed  in  defence  of  the  posses- 
sion ;  that  with  these  the  removal  to  the  highway  had  no  necessary  connection,  and 
might  be  treated  as  surplusage.    lb. 

8.  Replication — Emblements.']  To  the  above  plea  the  plaintiff  replied,  stating  the 
seisin  of  W.  de  W.  in  Bengrove  farm,  and  a  demise  of  it  to  one  J.,  as  tenant  from 
year  to  year ;  that  J.  thereupon  became  possessed,  and  being  indebted  to  one  B.,  by 
indenture  granted  to  him  all  the  growing  and  other  crops  then  or  thereafter  on  the 
farm,  as  security  for  the  principal  and  interest,  and  gave  B.  power,  (on  default  in 
payment,)  peaceably  to  lake  them  into  his  possession ;  that  default  was  made ;  that 
the  fields,  &c.,  were  parcel  of  the  farm  demised  to  J. ;  that  at  the  said  time,  &c,  W. 
de  W.  was  possessed  thereof,  and  there  were  growing  crops  therein,  belonging,  at 
the  time  of  the  execution  of  the  indenture  and  afterwards,  to  J. ;  that  during  the 
continuance  of  the  term,  and  while  J.  was  in  possession,  and  before  W.  de  Yr.  be- 
came possessed,  the  plaintiff,  as  B.'s  servant,  entered  and  took  possession,  and  conti- 
nued in  possession  or  the  said  growing  crops  until  W.  de  W.  became  possessed  of  the 
farm,  &c.,  the  same  being  a  reasonable  time ;  and  that  he  was  removed  before*  the 
lapse  of  a  reasonable  tame,  and  although  he  produced  the  indenture,  and  gave  the 
defendants  notice  of  the  purpose  for  which  he  remained  in  possession :  — 

Held,  that  as  the  replication  stood  upon  the  right  of  a  person,  claiming  under  a  tenant 
from  year  to  year,  to  remain  on  the  premises,  and  retain  possession  of  the  crops, 
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after  the  landlord  had  resumed  possession,  it  should  have  stated  how  the  tenancy 
came  to  an  end ;  that  there  was  no  presumption  as  to  a  determination  by  the  land- 
lord rather  than  by  the '  tenant ;  nor,  supposing  that  B.  was  entitled  to  them  after 
his  interest  as  tenant  in  the  premises  had  determined,  that  they  were  ripe  or  fit  for 
harvesting,  or  that  they  needed  any  cultivation,  for  which  the  plaintiff  continuing  in 
possession  was  necessary.    lb. 

4.  Qucere,  whether  the  replication  would  hare  been  good  if  it  had  contained  a  state- 
ment of  any  or  all  of  these  facte  ?    lb. 

5.  Justification.']  •  Trespass  for  assault  Flea,  that  the  plaintiff  was  wrongfully  and 
unlawfully  in  a  certain  close  of  the  defendant  Bagge  without,  &c.v  whereupon  the 
said  defendant,  and  the  other  defendant,  as  his  servant,  and  by  his  command, 


quested  the  plaintiff  to  depart,  and  because,  &c,  (justifying  the  assault.)  Flea,  also, 
that  before^  &c,  eleven  members  of  a  certain  cricket  club,  called  the  Lynn  Club,  to 
wit,  &c,  and  eleven  members  of  a  certain  other  cricket  club,  called  the  litcham 
Club,  to  wit,  &c.,  were  lawfully  possessed  of  a  certain  close,  and  were  lawfully  play- 
ing a  game  of  cricket  in  and  upon  the  said  close ;  that  the  Dlaintiff  was  wrongfully 
and  unlawfully  in  and  upon  the  said  close,  and  interrupted,  hindered,  and  prevented 
the  playing  of  the  said  game,  whereupon  the  defendant  Bagge  in  his  own  right,  and 
by  tne  command  and  authority  of  the  ten  other  members  oftne  Lynn  Club,  and  the 
said  eleven  members  of  the  Litcham  Club,  requested  the  plaintiff  to  depart  out  of 
the  said  close,  and  to  desist  from  interrupting  the  playing  of  the  said  game,  which 
the  plaintiff  refused  to  do,  whereupon  the  defendant  Bagge  in  his  own  right,  and  by 
the  command,  &c,  and  the  other  defendant,  as  the  servant,  &c,  removed  the  plain- 
tiff from  and  out  of  the  said  close,  &c.  Replication,  to  the  first  of  the  above  pleas, 
that  the  same  close  was  the  close'  and  soil  of  the  plaintiff  together  and  along  with  the  * 
said  Bagge  and  the  other  members  of  the  Lynn  Club,  as  joint  tenants  thereof,  and 
that  the  plaintiff  was  then  as  such  joint  tenant  possessed,  &c,  and  that  the  defendant 
Bagge  had  nothing  in  the  said  close  except  as  joint  tenant  with  the  plaintiff,  &c. 
And  as  to  the  other  plea,  de  injuria.  It  appeared  at  the  trial  that  whilst  the  game 
of  cricket  was  being  played  between  eleven  members  of  the  Lynn  Club,  (the  de- 
fendant Bagge  being  one,)  and  eleven  members  of  the  Litcham  Club,  the  plaintiff, 
who  was  a  member  of  the  Lynn  Club,  but  not  one  of  the  eleven  plavers,  took  the 
place  of  one  of  the  players,  and  thereupon  a  misunderstanding  arose)  which  led  to 
the  assault  complained  of  in  the  forcible  removal  of  the  plaintiff  from  off  the  space 
of  ground  upon  which  the  match  was  played,  and  which  was  tabooed  off  for  the  pur- 
poses of  the  gamf,  and  within  which  only  the  players  were  properly  at  liberty  to  go. 
The  close  in  question  was  occupied  at  an  annual  rent  under  an  agreement  between 
the  owner  of  the  soil  and  the  Lynn  Cricket  Club,  of  which  the  defendant  Bagge  was 
the  president  A  verdict  was  round  for  the  plaintiff:  —  . 
Held,  that  the  agreement  under  which  the  close  was  occupied,  established  the  issue  on 
the  first  of  the  above  pleas,  as  to  the  plaintiff  being  jointly  possessed  of  the  close. 
Holmes  v.  Bagge,  406. 

6.  Held,  also,  that  the  issue  on  the  other  plea  was  properly  fbund*for  the  plaintiff,  the 
ground  of  the  justification  pleaded  being  that  the  twenty-two  members  of  die  Lynn 
and  the  Litcham  Clubs  were  possessed  of  the  close,  and  that  the  trespass  had  been 
committed  in  the  exercise  of  such  right    lb. 

Against  Justice  of  Peace."] 

See  Justices. 

Quare  Clausum], 

See  Limitations. 

See  Sheriff. 


TROVER. 
See  Fixtures. 


INDEX.  649 


Common  Law. 


TRUSTEE. 

If  a  trustee  has  a  power,  or  a  trust  to  sell  property,  be  must  bona  fide  have  some  one 
to  deal  with  in  the  sale.    Lewis  v.  HiUman,  34. 

See  Attorney. 


UNDUE  INFLUENCE. 
See  Will. 

•  VENDOR  AND  PURCHASER. 

1.  Purchase-Money — Interest']  ^  It  is  a  general  rule  of  equity,  that  if  a  purchaser  is 
in  possession  of  an  estate,  receiving  the  rents,  he  is  liable  to  pay  the  purchase-money, 
ana  that  the  purchase-money  being  retained  by  him  will  carry  interest  to  be  paid  by 
him  to  the  seller.  An  agreement,  which  appears  to  prevent  the. application  of  this 
rule,  will  be  examined  in  a  court  of  equity,  by  its  aid,  and  will  or  will  not  be  en- 
forced, according  to  circumstances.    Btrck  v.  Joy,  16. 

2  B.,  m  March,  181 2,  contracted  for  the  purchase  of  an  estate  from  C,  for  90,0002.  The 
estate  was  very  much  encumbered,  and  C.  was  to  make  a  title  free  from  all  encum- 
brances, except  one  mortgage  of  12,000/.  B.,  on  being  put  into  possession  of  part 
of  the  estates,  was  to  pay  16,000/.  on  the  24th  of  June,  1812,  "and  a  further  sum  of 
4,000/.  at  Michaelmas  next,  on  C.  putting  B.  into  the  actual  possession  of  the  remain- 
der, free  from  all  encumbrances,  except  the  mortgage  for  12,000/. ;  the  further  sum 
of  25,000/.  in  March,  1818  ;  16,500/.  in  March,  1816;  and  16,500/.  in  March,  1818." 
B.  was  to  grant  C.  a  mortgage  of  all  the  estates  for  securing  these  three  sums  at  the 
respective  times  aforesaid, "  with  legal  interest  from  Michaelmas  next"  The  20,000/1 
thus  agreed  to  be  paid  in  two  sums  within  the  first  year  not  having  been  paid  by  B., 
nor  any  of  the  encumbrances  cleared  off  by  C,  a  new  agreement  was  entered  into 
in  October,  1812.  B.  was  forthwith  to  advance  10,000/.  to  pay  off  certain  encum- 
brances ;  he  was  to  be  let  into  immediate  possession ;  to  be  entitled  to  the  rents  and 
profits  "from  Michaelmas  last/'  and  to  be  at  liberty  to  cut  timber,  &c.  The  convey- 
ances were  to  be  executed  as  soon  as  existing  difficulties  could  be  removed,  and 
every  possible  exertion  was  to  be  made  to  that  end.  It  was  further  agreed,  that 
44  the  interest  of  the  remainder  of  the  purchase-money  shall  not  commence  till  Lady- 
day  next,  in  case  the  title  shall  be  perfected,  and  the  conveyances  and  other  assu- 
rances executed  at  that  time,  and  if  not,  then  to  commence  on  the  execution  of  such 
assurances."  B.  was  let  into  possession,  but  the  business  was  not  completed.  In  a 
suit  by  B.  for  specific  performance,  an  account  was  directed;  and : — 

Held,  first,  that  under  the  clause  in  the  second  agreement,  exempting  "  the  remainder 
of  the  purchase-money  "  from  the  payment  of  interest,  the  sum  remaining  unpaid  of 
the  20,000/.,  and  the  three  sums  constituting  the  58,000/.,  must  be  taken  to  come 
under  that  description.    1  b. 

8.  Secondly,  that  the  exemption  of  a  purchaser  in  possession  of  the  estate  from  liabi- 
lity to  interest  on  the  purchase-money,  though  permissible  if  the  agreement  had  been 
speedily  executed,  would  not  be  enforced  T>y  any  court  of  equity,  where  that  state 
of  things  continued  for  many  years.    I  b. 

4.  And,  thirdly,  that  the  second  contract  must  be  taken  to  have  failed  by  circumstances, 
and  that  the  first  contract  must  be  decreed  to  be  executed  so  far  as  it  had  remained 
unexecuted ;  and  the  house  ordered  the  accounts  to  be  settled  on  these  principles. 
No  costs  were  given.    lb. 

See  Attorney. 
vol.  xvni.  55 
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VOTERS. 
See  Bubgess  List. 

WAIVER. 

See  Practice. 


WARRANT. 
Of  Distress.] 

See  Bastabd. 


WARRANT  OF  ATTORNEY. 

See  Judgment. 


WATERCOURSE. 

1.  Alteration  of  Channel.']  By  a  deed  between  A,  owner  of  Greenacre,  and  B, 
owner  of  Blackacre,  it  was  agreed  that  A  should  have,  during  the  first  ten  days  of 
every  month,  for  the  purpose  of  irrigation,  all  the  water  of  a  stream  which  flowed 

.  through  Greenacre  into  Blackacre,  and  that  at  all  other  times  the  water  should  be 
under  the  control  and  at  the  disposal  of  B,  his  heirs  and  assigns,  and  be  allowed  to 
flow  in  a  free  and  uninterrupted  course  towards  and  into  Blackacre,  through  a  chan- 
nel therein  particularly  described ;  and  that  the  owner  of  Greenacre  should  cleanse 
and  repair  the  said  channel,  with  liberty  to  B,  his  heirs,  &c,  to  do  so  on  his  de- 
-  fault: — 

Held,  that  this  deed  operated  as  a  grant  to  B,  of  an  easement  of  the  watercourse  there- 
in described  at  all  tunes,  except  the  first  ten  days  of  each  month,  and  that  he  there- 
by acquired  a  right  in  respect  of  that  channel,  and  that  an  alteration  of  this  channel 
was  an  injury  to  his  right,  in  respect  of  which  B  might  maintain  an  action,  although 
no  actual  damage  had  occurred.    Northam  v.  Hurley,  164. 

2.  Declaration.]  Held,  also,  that  a  declaration  describing  the  right  as  an  easement  to 
which  the  plaintiff  was  entitled  by  reason  of  his  possession  of  Blackacre,  without 
referring  to  the  deed,  was  sufficient    lb. 

WAYS. 

See  Estoppel.     Highway.     Justices.    Surveyor. 


WEIGHTS  AND  MEASURES. 

Inspector —  Action  against.]  Under  the  28th  section  of  the  5  &  6  Will.  4,  c.  63,  an 
inspector  of  weights  and  measures  is  not  authorized  to  seize  and  take  away  as  for- 
feited, a  weighing  machine  round  to  be  incorrect  and  unjust 

Section  89  of  the  same  act,  provides,  that  in  all  actions  for  any  thing  done  in  pursu- 
ance of  the  act,  or  in  the  execution  of  the  powers  or  authorities  thereof,  the  defend- 
ant may  plead  the  general  issue  and  give  this  act  and  the  special  matter  in  evidence, 
and  that  the  acts  were  done  in  pursuance  or  by  the  authority  of  the  act;  and  if  thcr 
shall  appear  to  have  been  so  done,  the  jury  shall  find  for  the  defendant,  upon  which 
verdict,  &c.,  the  defendant  shall  have  his  costs,  &c.  Section  40,  further  provides, 
that  no  plaintiff  shall  recover  for  any  irregularity,  trespass,  or  other  wrongful  pro- 
ceeding made  or  committed  in  execution  of  the  act,  if  tender  of  sufficient  amends 
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shall  have  been  made  before  action  brought,  and  in  case  of  no  such  tender  made, 
that  the  defendant  shall  be  at  liberty,  by  leave  of  the  court,  before  issue  joined,  to 
pay  money  into  court,  as  in  other  actions :  — 
Held,  that  an  inspector,  who  has  illegally  seized  a  weighing  machine,  under  a  bond  fide 
belief  that  he  was  acting  at  the  time  under  the  authority  of  the  act,  was  entitled  to 
the  protection  affcYded  by  the  89th  section ;  but  that  considered  with  the  40th  sec- 
tion, such  protection  did  not  extend  to  entitle  the  inspector  to  a  verdict  in  an  action 
against  him  for  the  illegal  seizure.     Thomas  v.  Stephenson,  845. 

* 

WEIGHTS. 

S«e    OONTBACT. 

WILL. 

1.  Meaning  of  Heirs.*]  A  testator  made  a  will  in  the  following  form :  "  Whereas,  I  am 
seised  in  fee-simple  of  divers  freehold  manors,  or  reputed  manors,  messuages,  lands, 
tenements,  rents,  and  hereditaments,  situate,  &c,  and  of  a  leasehold  estate  in,  &c, 
and  also  of  a  copyhold  estate,  situate,  &c,  and  also  of  freehold  estates  in,  &c,  and  of 
large  sums  in  the  funds  of  England :  Now  I  do  hereby  give  and  devise,  after  my  just 
debts  and  funeral  expenses  and  legacies  are  paid,  (which  I  order  to  be  paid  out  of 
my  personal  estate,)  all  my  estates  in  the  funds  of  England,  and  all  my  said  manors, 
&c,"  unto  three  persons  in  succession,  and  their  sons  successively  in  tail  male,  in 
strict  settlement ;  "  and  for  default  of  such  issue,  I  give  and  devise  the  same  to  my 
own  right  heirs  forever."  He  then  gave  his  trustees  a  power,  with  the  consent  of 
the  person  who  might  be  in  possession,  to  lay  out  his  personal  estate  in  the  purchase 

,  of  freeholds,  &c,  and  to  settle  the  same  when  purchased  to  such  uses  as  were  declared 
of  his  "  manors,  or  reputed  manors,  messuages,  lands,  tenements,  rents,  heredita- 
ments, and  premises  devised  by  this  my  will,  as  shall  be  then  existing  undetermined, 
or  capable  of  taking  effect,  &c»,  to,  &c.,  for  no  other  estate,  use,  trust,  or  purpose 
whatsoever : w  ~- 

Held,  first,  that  the  power  to  trustees  to  convert  personalty  into  realty  did  not  operate 
as  an  absolute  conversion.    Beauvoir  v.  Beawoir,  1. 

2.  Power  to  convert  personal  estate.]  But,  secondly,  that,  on  the  face  of  the  will,  it  was 
the  intention  of  the  testator  to  make  the  two  funds  a  blended  property,  and  to  give  them 
the  character  of  real  estate,  and  to  make  both  properties  go  together,  and  to  give 
both  to  persons  expressly  designated ;  and  that  such  intention  did  not  cease  with  the 
failure  of  issue  male  under  the  limitations,  so  as  to  make  the  real  estate  afterwards 
go  in  one  way,  and  the  personal  estate  in  another.    lb. 

3.  Revocation —  Codicil.]  A  testator,  by  his  will,  gave  and  devised  "  all  and  every  my 
shares,  parts,  and  proportion  of  and  in  the  tithes  yearly  arising,  growing,  and  renew- 
ing within  the  parish  of  L.,  and  the  tithable  places  thereof,  save  and  except,  &c.,  to 
hold  the  same,  with  the  appurtenances,"  to  his  nephew  for  life,  subject  to  the  pro- 
viso that,  if  at  any  time  during  his  life  he  received  from  or  by  means  of  any  ecclesi- 
astical living  or  preferment  an  annual  income  of  400/.,  the  said  devise  should  cease 
and  determine,  and  the  shares,  parts,  and  proportions  of  the  said  tithes  go  and  be 
possessed  in  like  manner  by  a  brother  of  the  testator  for  life,  and  "  then  and  after 
the  expiration  thereof  to  the  several  provisions  and  uses  herein  expressed  and  con- 
tained of  and  concerning  my  real  estate."  In  a  subsequent  part  of  the  will,  the 
testator  gave  and  devised  "  all  my  real  estate  of  what  nature  or  kind  soever  and 
wheresoever  situate,  subject  to  the  payment  of  my  just  debts,  &c,  in  aid  of  my  per- 
sonal estate  as  aforesaid,"  to  several  persons  successively  in  strict  settlement  He 
further  bequeathed  to  his  wife  500/.,  to  be  paid  within  twelve  calendar  months  after 
his  decease,  upon  condition  of  her  binding  herself  to  receive  500/.,  yearly,  in  lieu  of 
taking  possession  of  the  hereditaments  settled  upon  her  by  way  of  jointure ;  and  "  all 
the  rest  and  residue  of  his  personal  estates  and  effects  of  what  nature  or  kind  soever," 
he  gave  and  bequeathed  to  his  niece. 

The  testator  made  four  codicils  to  his  will.  By  the  first  three  he  revoked  some  of  the 
legacies  in  the  will  and  gave  others,  and  altered  the  disposition  in  his  will  in  so  far 
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as  to  place  the  name  of  one  of  his  nephews  before  that  of  another,  and  this  fisr  all 
estates,  real  and  personal,  possessed  by  him  in  his  own  right.  By  the  fourth  codicil, 
after  providing  for  the  payment  of  certain  annuities,  he  gave  and  devised  all  his  real 
estates  of  what  nature  or  kind  soever,  subject  to  the  charge  thereinafter  contained, 
to  the  defendant,  in  strict  settlement ;  and  on  failure,  &c.,  then  he  gave  and  devised 
all  his  said  real  estates  in  such  manner  as  in  that  behalf  mentioned  in  his  said  wDI, 
declaring  it  to  be  his  will  that  the  devises  thereinbefore  made  shouM  take  effect  in 
precedence  to  the  devises  of  his  real  estates  in  his  said  will,  and  that  every  person 
who  should  become  entitled  in  possession  to  his  real  estates  by  virtue  of  the  oe  vises 
thereby  made  should,  within  twelve  calendar  months,  dbtain  the  proper  license  to 
use  the  surname  of  Evans,  &c. : — 
Held,  that  the  gift  of  the  tithes  made  by  the  will  remained  unrevoked,  there  being 
nothing  to  show  that  it  was  the  intention  of  the  testator  to  use  the  words  "  real 
estates  "  in  the  fourth  codicil  in  a  different  sense  from  that  in  which  they  were  used 
in  the  wilL     Williams  v.  Evans,  329. 


4.  Undue  Influence.]    J.  S.,  whose  capacity  was  weakened  to  a  certain  extent  by    _ 
ease,  made  a  will  and  codicil,  thereby  altering,  in  favor  of  his  wife,  previous  testa- 
mentary dispositions.    The  will  and  codicil  were  obtained  from  J.  S.  by  his  wife :  — 

Held,  on  the  evidence,  that  the  influence  exercised  by  the  wife,  in  procuring  the  wOI 
was  not  undue,  and  that  the  will  and  codicil  were  entitled  to  probate.  Stulz  v. 
Schoeffle,  576. 

5.  Duress."]    Control,  as  distinguished  from  undue  influence,  is  connected  with  dvress 

or  fear.    lb. 

• 

6.  Importunity.]  Importunity,  to  have  legal  effect,  must  be  in  such  a  degree  as  to  take 
away  free  agency  from  the  testator.    lb. 

7.  Costs.]  Where  unnecessary  evidence  to  a  great  amount  is  produced,  no  order 
made  as  to  costs,  though  it  might  be  necessary  to  prove  the  will  in  solemn  form..  lb. 

8.  Delivered  out  of  Court.']  Will  delivered  out  to  the  foreign  secretary,  for  the  pur- 
pose of  being  given  to  the  legal  authorities  in  France.  Napoleon  Bonaparte,  in  re, 
599. 

9.  Seaman's  WilL]  An  informal  codicil  made  by  a  seaman  engaged  with  the  enemy, 
and  on  board  ship,  but  in  a  river,  beyond  the  flux  and.  reflux  of  the  tide,  is  valid, 
under  the  1  Vict  c.  26,  s.  11.    Austen,  in  re,  598. 


WITNESS. 

Contempt — Disobeying  a  Subpoena.]  Upon  discharging  a  rule  nisi  for  an  attachment 
.against  a  witness  for  disobedience  to  a  subpoena,  a  copy  of  which  had  been  tendered 
to  him  inclosed  in  an  envelope,  the  court  refused  to  allow  the  costs  of  showing  cause, 
though  the  witness  swore  that  the  original  writ  of  subpeena  was  not  shown,  or  the 
nature  of  the  document  explained  to  him,  at  the  time  of  the  alleged  service,  — there 
appearing  to  have  been  some  "  approximation  "  to  the  offence  imputed  to  the  wit- 
ness.    Marshall  v.  York  and  Berwick  Railway  Company,  500. 
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